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9  CASES   IK   THE   HOUSE   OF   LORDS 

1834.  Barom  of  the  same  seYeral  courts  where  it  shall  happen, 

Vi^v^^  either  of  said  Chief  Justice  or  Chief  BoroD  for  the  time 

vows  being  to  be  absent,  shall  or  may,  at  their  discretion,  within 

iuiioih  ^^  place  where  the  said  courts  are  or  shall  be  commonlj 

kept  in  the  said  citgr  and  coun^  of  DubUa,  within  the  term, 

or  within  four  dajs  next  after  etery  or  any  term,  severally 

tcy  all  manlier  of  issues  joined  or  to  be  joined  in  any  of  the 

said  several  courts,  which  by  the  ordinary  course  of  the  law 

of  the  realiii  ouglil  to  be  tried  in  aay  of  the  said  courts  by 

an  inquest  of  the  said  city  or  county  of  Dublin.^ 

A  bill  of  indictment  for  subornation  of  perjury  was  found  at 

the  Session  of  Oyer  and  Terminer  for  the  city  of  Dublin* 

The  Defendant  pleaded  not  guilty^  and  issue  was  then  joined 

thereupon.    The  indictment  and  proceedings,  with  all  thinga 

touching  the  same,  were  afterwards  removed  into  the  Court 

of  Kiag^s  Bench. 

Held  that  a  legal  trial  of  that  issue  could  not  take  place  at 

nisi  priu9  in  the  Court  of  King's  Bench  under  the  Irish  statute 

17  &  18  Car.  2.  e.  2a 


jL  his  case  arose  out  of  a  prosecution  against  the 
Plaintiff  in  error,  for  subornation  of  perjury,  in 
having  procured  one  Mary  Weston  falsely  to  swear, 
that  the  prosecutor,  Nicholas  Maboi^  was  indebted 
to  her  in  the  sum  of  60,000/* 

The  indictment  was  preferred  before  the  Grand 
Jury  of  the  county  of  the  city  of  Dublin,  at  an 
adjouiYunent  oi  the  commission  of  Oyer  and  Ter- 
miner, held  in  and  for  the  said  city,  in  the  month 
of  January,  1829- 

The  Grand  Jury  having  found  the  bill,  the  Plain- 
tiff iti  error  was  at  the  said  commission  arraigned 
thereupon,  and  pleaded  ♦♦not  guilty'*  thereto, 
after  which  the  prosecutor  having  been  advised  to 
remove  the  proceedings,  caused  a  writ  of  certu 
orari  to  be  issued,  by  virtue  of  which  the  proceed- 
ings were  removed  from  the  said  court,  into  His 
M^esty's  Court  of  King's  Bench,  in  Ireland. 
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The  Plaintiff  in  error  having  been  brought  up  to  l^S*. 
the  Court  of  King';  Bench,  and  asked  in  person, 
vhethcf  he  wished  to  pleac^  anew  to  the  indict- 
meDti  declined  so  to  do,  and  abided  by  his  plea.' 
The  issue  came  on  to  be  tried,  before  the  Chief  Jus- 
tice of  the  Court  of  lying's  Bench,  at  nisiprius,  on 
the  14th  of  February,  1829,  when  the  Plaintiff  in 
error  was  convicted  of  the  offence  charged  by  the 
iodictment 

The  postea  having  been  afterwards  returned,  the 
Plaintiff  in  error  moved  in  arrest  of  judgment  on 
several  grounds,  which  were  assigned  as  matter  of 
error :  the  objections  having  been  upon  argument 
over*ruled,  the  Court  of  King's  Bench  pronounced 
a  sentence  of  transportation  upon  the  Plaintiff  in 
error,  under  an  act  passed  in  the  parliament  of 
Ireland,  in  the  third  year  of  the  reign  of  King 
George  the  Second,  for  the  further  punishment  of 
subornation  of  perjury,  and  other  crimes  therein 
specified. 

The  Plaintiff  in  error  having  obtained  leave  to 
issue  a  writ  of  error  to  reverse  the  judgment,  for 
alleged  errors  therein,  accordingly  issued  a  writ  of 
error  coram  nobis^  directed  to  the  Court  of  King's 
Bench,  and  requiring  the  court  to  inspect  the 
record  of  the  judgment,  and  rectify  such  error  (if 
any)  as  should  be  found  therein. 

The  Plaintiff  in  error,  upon  being  ruled  to  assign 
his  errors,  assigned  upon  the  record  errors  in  law, 
and  errors  in  fact,  to  which  assignment  of  error  a 
demurrer  was  filed  on  the  part  of  the  prosecution, 
stating  for  cause  the  duplicity  of  the  assignment  of 
enx>r,  as  well  in  assigning  at  one  and  the  same 
time,  error  in  law  and  error  in  fact,  as  in  assigning 
^veral  errors  in  fact ;  and  also  that  the  several 
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1834.       supposed  errors  so  assigned  were  not  sufficient  to 
reverse  or  invalidate  the  judgment 

The  several  matters  so  alleged  for  error,  were 
argued  in  the  Court  of  King's  Bench,  by  the 
Plaintiff  in  error,  and  by  his  Counsel,  and  also  on 
the  part  of  the  prosecution,  fh  Michaelmas  Term 
1829,  and  in  Hilary  Term,  1830,  after  which  the 
Court  of  King's  Bench  took  time  to  deliberate 
thereupon,  and  on  the  12th  of  February  the  court 
affirmed  the  judgment,  superadding  thereto  a  com- 
mon law  sentence  of  imprisonment 

Against  this  judgment,  the  Plaintiff  in  error 
sued  out  a  writ  of  error  in  Parliament  The  mat- 
ters assigned  for  error  were  as  follow  :— 

The  Chief  Justice,  as  a  nisi  prius  Judge,  could 
not,  as  such  Judge,  sitting  in  the  vacation  under 
the  17  &  18  C.  2.,  try  an  issue  not  joined,  in  the 
Court  of  King's  Bench  or  Chancery,  but  at  an 
adjournment  of  the  Court  of  Oyer  and  Terminer, 
and  which  issue  was  not  triable  by  the  ordinary 
course  of  law : 

The  indictment  could  only  be  tried  by  removing  it 
into  the  court  by  the  extraordinary  process  of  writs 
of  certiorari  SLud  habeas  corpus  ;  the  enacting  part 
of  the  statute  in  positive  and  express  words  confines 
such  power  of  trying  to  issues  joined  at  the  time  of 
the  enactment  of  tlie  statute,  or  to  be  joined 
after;  and  is  further  confined  to  issues  triable  by  a 
jury,  and  was  not  extended  to  issues  otherwise  tri- 
able, as  issues  in  law,  null  tiel  record,  &c.  and  the 
enacting  part  cannot  be  changed  by  the  preamble 
or  title  \  and  the  legislature  did  not  intend  to  en- 
courage the  removal  of  indictments  from  the  courts 
where  they  were  joined  to  be  tried  above,  and 
therefore  did  not  extend  the  power  of  trial  at  nid 
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prius  to  them;  and  the  words  "issues  joined*'  1834w 
cannot  extend  to  issues  joined  in  another  court, 
and  removed  into  the  Court  of  King^s  Bench  j  for 
if  so,  the  statute  need  not  and  would  not  in  the 
enacting  part  have  specified  the  Court  of  Chan- 
cery, if  upon  the  issues  being  removed  into  the 
Ring's  Bench,  it  then  became  an  issue  joined  in 
tiie  Court  of  King's  Bench ;  and  there  were  many 
reasons  in  the  case  why  an  issue  jpined  in  the 
Court  of  Chancery  was  not  so  necessary  to  be 
mentioned  as  issues  joined  in  other  courts ;  because 
the  Court  of  Chancery  and  the  Court  of  King's 
Bench  as  to  trials  of  issues  joined  in  the  petty-bag 
side  of  the  Court  of  Chancery,  are  one  and  the 
same  court  1  Harrison  Chancery.  2  Howard's 
Chancery,  209.  1  Roll  Abridgement,  744,  745. 
1  Roll  Reports,  287-29.  Ass.  47-4.  Institutes, 
80.  Dyer,  315.  Moore,  570.  pi.  728.  Cunning. 
ham's  Law  Dictionary,  Error  3.  And  as,  in  point 
of  fact,  they  are  one  and  the  same  court,  it  would 
seem  to  follow,  that  an  issue  joined  in  the  Court  of 
Chancery  is,  in  reality,  an  issue  joined  in  the 
Courts  of  King's  Bench,  as  they  are  the  same 
courts,  and  yet  the  statute  considers  the  Judge  of 
nisi  prius  could  not  have  tried  such  issue  so  joined, 
or  they  would  not  have  included  the  Court  of 
Chancery  in  the  enacting  part. 

Where  a  statute  enumerates  one  class  of  parti- 
culars, it  excludes  by  implication  all  others ;  and 
the  mention  of  the  King's  Bench  and  Chancery 
excludes  all  other  courts;  and  the  reason  why 
these  are  mentioned,  and  not  the  others,  is  ob- 
vious ;  because  issues  joined  in  the  King's  Bench 
and  Chancery  could  by  the  ordinary  course  of  law 
be  tried  only  in  the  King's  Bench,  whereas  the 
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1834.  issues  joined  in  other  courts  could  be  tried  in  the 
court  below  in  which  the  issue  was  joined;  and  it 
was  only  by  an  extraordinary  course  of  law,  arid 
hot  by  the  ordinary  course  of  law,  were  they  at  all 
triable  in  the  Court  of  King's  Bench,  and  the  Court 
of  King's  Bench  can  remit  them  back  to  their  own 
court  to  try : 

In  Carthew,  6,  and  Strange,  1227,  it  was  decided, 
tTiat  the  Court  of  King's  Bench  could  not  give 
judgment  on  an  indictment,  tried  below  and  re- 
moved after  verdict,  because  they  could  not  Icnow 
the  circumistances,  and  they  either  remit  the  record 
back,  or  they  quash  the  certiorari ;  in  the  case  df 
the  King  v.  Carpenter^  Mich.  11  G.  2.,  4  Viner, 
Certiorari,  2  pi.  7.  p.  362.,  it  was  decided  by  ^he 
Court,  after  a  reference  to  their  officer  on  appli- 
cation to  the  Court  above,  that  the  Court  below 
should  return  the  plea  pleaded  below,  and  thereby 
oust  the  Defendant  of  a  demurrer  put  in  above  to 
the  indictment,  that  the  plea  below  should  not  be 
returned,  except  in  case  of  a  verdict ;  and  even 
after  verdict  the  Defendant  may  waive  the  plea, 
and  go  to  trial  on  an  issue  joined  in  the  court 
above ;  and  that  he  has  a  right  at  all  times,  on  a 
certiorari  removing  the  record,  to  waive  the  plea 
below  and  plead  de  novo  ;  whereas,  in  the  present 
case,  not  only  was  the  plea  below  returned,  but 
even  the  award  of  the  venire,  and  a  day  was  given 
to  the  jury  so  awarded  by  the  Court  below,  and 
to  the  parties,  the  14th  February,  without  bringing 
the  Defendant  before  the  Court  with  the  record 
and  certiorari  by  habeas  corpus,  as  he  was  in  cus- 
tody, and  if  out  on  bail,  by  returning  the  bail-piece 
and  enforcing  his  attendance  thereon  ;  and  if  not 
in  custody  or  on  bail,  then  by  bringing  him  by 
warrant  or  process: 
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These  nisi  prius  statutes  have  always  received  a     ^  ^^34. 
constnicdoD  according  to  the  words ;  and  the  sta- 
tute o£  Westminster  giving  the  power  of  trying  by 
nisi  prius  only  to  justices  of  assizes,  was  construed 
not  to  extend  to  the  cities  of  London  ^nd  West- 
minster  ia  England,  or  the  city  or  .county  of 
Dublin  in  Irdiand,  as  no  justices  came  into  them 
Co  take  assizes,  and  therefore  the  18  E.,  c.  12.  in 
England,  and  the  17  &  18  C.  2.  c.  20.  give  the 
power  of  trying  issues  joined  or  to  be  joined 
in   the   respective  courts  to  the  Judges  of  the 
respective   courts;   though   indictments   are   not 
mentioned,  yet  it  is  determined  they  are  included 
under  the  words  action.    Now  the  preamble  ex- 
pressly states  what  issues  formerly  tried  at  bar 
may  now  be  tried  at  nisi  prius  ;  they  are  not  issues 
joined  in  the  city  or  county  of  Dublin,  hut  they 
are  issues  joined  in  any  of  His  Majesty's  Four 
Courts  at  Dublin,  and  the  issues  must  not  only  be 
joined  in  one  of  the  Four  Courts,  but  it  must  be 
an  issue  triable  in  the  city  or  county  of  Dublin, 
that  is,  where  the  venue  is  laid  in  the  city  or  county 
of  Dublin,  this  excludes  issues  struck  in  other 
counties,  or  in  other  words,  where  the  venue  is  laid 
in  other  counties  ;  but  not  only  must  the  issue  be 
joined  in  one  of  the  Four  Courts,  and  be  triable  or 
laid  in  the  city  of  Dublin,  but  it  must  be  an  issue 
80  joined,  or  to  be  joined,  in  one  of  the  said  Four 
Courts,  which,  by  ordinary  course  of  the  laws  of 
the  realm,  ought  to  be  tried  in  one  of  the  said 
Four  Courts  by  an   inquest  of  the  said  city  or 
county  of  Dublin,  and  this  excludes  all   issues 
joined  in  law  or  triable  in  any  other  way  but  by  a 
jury  of  the  city  or  county  of  Dublin. 

The  reason  of  making  this  statute  was,  as  stated 
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18S4.  in  the  preamble,  the  great  increase  of  the  number  of 
actions  brought  in  those  courts  and  tried  at  bar  for 
speediness  of  trial ;  but  the  present  indictment  was 
not  an  action  brought  in  any  of  the  Four  Courts, 
nor  was  it  an  issue  joined  in  any  of  said  Four 
Courts,  nor  was  this  issue  so  joined  below  ordin- 
arily triable  at  the  bar  of  any  of  said  Courts ;  but 
by  ordinary  course  it  was  triable  in  the  Court 
below  when  issue  was  joined  ;  nor  was  it  an  action 
brought  in  any  of  the  Four  Courts  for  speedipess 
of  trial,  for  certiorari  always  delays  and  are  not 
favoured,  and  increase  the  costs,  and  therefore  this 
is  not  an  issue,  or  trial  of  the  issue  within  the  words 
of  the  preamble,  or  of  the  enacting  part,  or  of  the 
purview,  or  of  the  mischief  to  be  remedied,  and  no 
trials  under  it  are  valid,  except  of  those  issues 
designated  and  specified  in  plain  words  not  to  be 
mistaken  in  the  enacting  part,  namely,  of  issues, 
joined  or  to  be  joined  in  one  of  the  Four  Courts  in 
Dublin,  that  is,  the  Chancery,  King's  Bench,  Com- 
mon Pleas,  and  Exchequer : 

So  rigid  has  -been  the  construction  as  to  the 
power  of  trial,  that  it  was  held  that  the  statute  of 
Westminster  did  not  empower  the  Barons  of  the 
Exchequer,  unless  they  were  sworn  Serjeants,  to 
try  issues  at  nisi  prius^  because  the  enacting  part 
mentioned  only  the  Chief  Baron,  and  this  was 
altered  by  the  8  G.  1.  c,  6.,  which  gives  such  power 
to  the  barons,  the  prime  Serjeant,  attorney-general, 
solicitor-general,  or  any  other  of  his  Majesty's 
counsel  learned  in  the  law : 

The  21  &  22  G;3.,  c- 18.,  only  enlarges  the 
time  of  trial  from  four  to  ten  days  after  trial,  but 
does  not  enlarge  their  power  in  any  other  respect  j 
the  words  are,  to  "try  all  such  issues,  as  by  the 
"  said  act  17  &  18  C.  2*  c.  20.,  they  or  any  of  them 
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"  are^enabled  to  try,  in  such  place  and  manner,  and       18M. 
<*  with  and  under  such  powers,  authorities,  and 
"  provisions,  as  in  and  by  the  said  recited  or  any      ^  •• 
"  other  act  of  parliament :" 

The  words  of  the  statute,    "  issues  joined  or 
"  triable  in  said  Four  Courts,*'  were  necessary  in 
order  to  validate  a  trial  at  nisi  prius  in  the  King's 
Bench  of  an  issue  joined  in  Chancery ;  for  if  the 
words  "  validating  said  tryals,"  were  "  shall  be  as 
**  valid  as  if  the  same  had  been  tried  in  term  at  the 
**  bar  of  the  court  where  such  issue  had  been 
"joined,"  this  would  not  have  validated  a  trial  at 
nisi  prius  of  an  issue  joined  in  Chancery,  because 
it  was  not  tried  at  nisi  prius  in  the  court  where  the 
issue  was  joined.     But  by  law,  issues  joined  in 
Chancery,  though  not  joined  in  the  King's  Bench, 
were  triable  in  the  King's  Bench  only;  and  to 
those  issues  so  joined  in  Chancery  and  triable  in 
the  King's  Bench,  does  the  enacting  clause  of  the 
17  &  18  C.  2.  extend ;   but  it  does  not  extend 
nor  cannot  be  construed  to  extend  to  any  issue 
not  joined  in  the  King's  Bench  or  the  Chancery, 
even  though  triable  in  the  Court  of  King's  Bench, 
and  for  this  plain  reason,  that  it  did  not  come 
within  the  remedy  provided  for  heaping  too  much 
business  on  the  Court,  by  the  number  of  actions 
brought  in  same  for  speediness  of  trial,  for  the 
Court  could  not  remit  it,  and  need  not  try  it  if 
they  had  not  leisure  or  did  not  like  it ;  nor  was 
it  an  action  brought  in  said  Court  of  King's  Bench 
in  said  city  or  county  of  Dublin  for  speediness 
of  trial,  which  they  were  bound  by  the  ordinary 
course  of  the  law  to  try : 

In  the  present  case  there  was  a  most  cogent 
•leason  why  the  Court  should  have  remitted  this 
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M84w      tause  back  to  be  tried^  because  issue  was  joined 
""^^^     b6k)w»  a  vemre  awarded,  and  an  adjournment  to 
«-         said  Court  of  Oyer  and  Terminer,  to  be  holdea 
the  14th  February ;  and  in  2  Hawkins,  388.  it  is 
laid  down  that  after  issue  joined  and  venire  award- 
ed, the  Court  will  not  grant  a  certiorwri : 

When  the  legislature  wished  to  extend  any  pro- 
vision  to  any  trials  of  issues,  though  not  joined  in 
the  Courti  they  do  not  use  the  words»  <*  issues 
<< joined  or  to  be  joined}"  this  appears  in  the 
27  E.,  c  6.,  s.  1.,  which  enacts,  where  jurors  re^ 
turned  for  trial  of  any  issues  in  die  Courts  of 
King's  Bench,  Common  Pleas,  Exchequer,  or  be- 
fore justices  of  assizes,  by  the  laws  now  in  forces 
ought  to  have  freehold  of  40$.,  in  every  such  case 
they  shall  have  an  estate  of  freehold  of  the  yearly 
value  of  4fL  at  least,  and  there  shall  be  a  clause 
in  the  venire  to  that  effect : 

It  was  held  that  the  Court  of  Chancery,  on  an 
issue  joined  in  that  Court,  had  a  power  itself 
though  not  named,  to  insert  that  clause ;  but  such 
case  is  in  fact  within  the  words  of  the  statute  ;  for 
the  venire  issued  for  the  trial  of  an  issue  in  the 
Court  of  King's  Bench  for  the  issue  joined  in  the 
dhancery  must  be  tried  there  : 

That  the  party  Defendant,  on  a  cause  being 
removed  by  habeas  corpus  and  faciendum  et  red- 
piendum  or  certiorari^  in  a  civil  cause,  has  a  right 
to  plead  de  novOf  is  settled  beyond  controversy ; 
all  the  proceedings  below  are  at  an  endj  there 
must  be  a  new  plea,  new  bail,  every  thing  new  as 
to  all  done  before.  Skinner,  244.  j  1  Salk.8.;  Cun- 
ningham's Law  Dictionary,  Habeas  Corpus,  6. 

Fifteen  other  errors  were  assigned  ^  but  the 
House  being  of  opinion  that  the  first  error  assigned 
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was  sofficient  to  reverse  the  judgment,  called  upoft      rtS4f. 
the  counsel  for  the  Defendant  iti  error  to  support 
the  judgment 

The  counsel  for  the  Crown  argtaed  that  the  issue 

was  properly  tried  at  nisi  prius,  before  the  Chief 

Justice,  by  Virtue  of  the  ^Ct  of  padiartterft  of  th* 

16  &  17  C.  2.,  inasmuch  as  fJhe  issue,  although  on- 

ginally  joined  in  the  Court  of  Oyer  and  Termiiiet, 

became,  and  was  by  the  removal  of  the  proceeding;* 

from  that  court  to  the  C6urt  of  Kiitg's  Betrdi  by  the 

writ  tyf  certiorctrif  ah  issue  joined  in  the  Court  of 

King's  feench,  wfthrn  the  true  meanift^  <2thd  coto- 

straction  of  the  act :  That  the  issue  joined  ih  the 

inferior  court  was,  together  wff h  all  the  Other  prot 

ceedings  therein,  actually  removed  by  the  ^it  of 

certiorari^  from  the  inferior  court  itrto  the  Coiart  of 

King's  Bench,  and  therefore  ceased  t6  be  in  issd^ 

joined  in  the  inferior  court ;  anfd  that  as  such  issue 

continued  and  remained  joined,  it  necessarily  was^ 

after  such  removal,  an  issue  joined  in  the  court  to 

which  it  was  so  retaoved :  That  the  statute  of  C.  fi. 

ought  to  receive  a  liberd  interpretatiMi,  and  that 

the  words  "issue  joined,"  used  therein,  are  to  be 

consti^ded  as  sj'nonymous  with  **  issue  depending,^' 

or  "  issue  triable,"  in  the  court :  That  such  must 

have  been  the  construction  put  upon  the  act  by  the 

legislature  itself )  as  appears  by  an  stct  amending 

the  same,  passed  In  the  21  &22  G.  S.,  and  also  by 

an  act  amending  the  last  mentioned  act,  atnd  passed 

in  the  31st  year  df  the  same  reign. 

At  the  conclusion  of  the  argument.  Lord  Deiu 
man,  sitting  as  Deputy  Speaker,  said,  the  queStibn 
was,  whether  the  issue  joined  in  the  Court  of  Gjrer 
and  Terminer  could  be  said  under  the  circum- 
stances to  have  been  joined  in  the  King's  Bench. 
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It  had  been  argued  that  the  objection  (if  any)  had 
been  waived  by  the  Defendant  in  error  as  he  pro- 
ceeded to  trial  upon  the  record  so  made  up.  Upon 
this  point  he  abstained  at  present  from  expressing 
his  opinion,  but  moved  that  a  question  should  be 
proposed  to  the  Judges  in  the  following  terms :  — 

A  bill  of  indictment  for  subornation  of  peijury 
is  found  at  the  sessions  of  Oyer  and  Terminer  for 
the  city  of  Dublin.  The  Defendant  pleads  not 
guilty,  and  issue  is  then  joined  thereupon.  The 
indictment  and  proceedings,  with  all  things  touching 
the  same,  are  afterwards  removed  into  the  Court  of 
King's  Bench.  Can  a  legal  trial  of  that  issue  take 
place  at  nisipnus  in  the  same  Court,  under  the  first 
statute  17  and  18  Car.  2.  c.  20. 

Upon  this  question  the  unanimous  opinion  of  the 
Judges  was  delivered  by 

Tiyidal  C.  J.  C.  P.  as  follows  :— 

After  hearing  the  argument  at  the  bar,  we  are 
of  opinion  that  no  legal  trial  of  the  issue  could  take 
place  under  the  circumstances  above  stated. 

If  this  point  had  depended  solely  upon  the  con- 
sideration what  part  of  the  record  is  removed  by 
the  writ  of  certiorari^  it  would  have  been  difficult 
to  contend  that  the  trial  could  have  been  legal. 
For,  although  in  point  of  form  the  whole  record 
may  be  removed  into  the  superior  court  by  the 
general  words  of  the  writ  of  certiorari^  yet,  by  the 
universal  course  and  practice  of  the  court,  which  is 
the  law  of  the  court  of  which  the  Judges  are  bound 
to  take  notice,  no  other  part  of  the  record  but  the 
bill  of  indictment  itself  is  filed  of  record,  and  the 
party  subject  to  such  indictment  is  called  upon  by 
the  superior  court  to  plead  de  novo  to  the  indict- 
ment when  removed,  and  accordingly  he  may  to 
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such  indictment  when  so  removed,  instead  of  the  •1834. 
general  issue  which  may  have  been  pleaded  in  the 
court  below»  either  plead  a  special  plea,  or  demur, 
or  plead  a  pardon,  as  he  may  be  advised  under 
the  circumstances  of  the  case.  Upon  this  ground 
therefore,  we  should  be  inclined  to  hold  that  no 
legal  issue  has  been  joined  between  the  crown  and 
the  Defendant;  and  unless  the  issue  has  been  pro- 
perly joined,  there  can  be  no  legal  trial. 

But  the  question  put  by  your  Lordships  involves 
another  and  more  important  point,  namely,  assum- 
ing that  the  whole  record  is  properly  removed  into 
the  superior  court,  whether,  under  the  true  con- 
struction of  the  act  17  &  18  Car.  2.,  the  authority 
is  given  to  that  court  to  proceed  to  try  the  issue  ? 
It  appears  to  us,  that  the  statute  gives  no  autho- 
rity to  try  the  issue  in  the  superior  court 

The  object  of  the  act  was  to  prevent  the  incon- 
venience of  trials  at  bar,  in  the  very  numerous  cases 
which  at  that  time  occurred,  and  for  that  purpose 
the  statute  proceeds  to  define  what  cases  should  in 
future  be  triable  and  tried  at  nisi  prius,  by  the 
Chief  Justice  of  the  Court  of  King's  Bench.  The 
statute,  after  stating  the  difficulties  which  had  oc- 
curred in  practice,  proceeds  to  enact,  "that  from 
"  henceforth,  the  Chief  Justice  of  the  King's 
<*  Bench,  for  the  time  being,  upon  issue  joined  or 
"  about  to  be  joined  in  the  Court  of  King's  Bench, 
'<  or  in  the  Court  of  Chancery,  &c.  shall  try  the  same 
"  at  nisi  prius^  &c."  The  great  accuracy  with 
which  this  is  penned  ought  to  be  kept  in  view ;  it  is 
not  confined  to  issues  joined  or  to  be  joined  in  the 
Court  of  King^s  Bench ;  but  as  it  is  well  known 
that  issues  joined  in  the  Petty  Pay  Office  of  the 
Court  of  Chancery  are,  without  any  intermediate 
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1834.  pF9C^e4ing,  tria))le  in  the  Court  of  King's  Bench, 
^^^^^1^  the  statute  extends  to  and  includes  them  also.  The 
^  whole  question  turns  upon  the  construction  of  the 
words  abovQ  quoted,  and  we  capnot  think  that  \)y 
fmy  reasonable  construction  an  issue  joined  in  ^n 
inferior  court  can  be  held  to  be  an  issue  joined,  or 
to  be  joined,  in  the  Court  pf  King's  Bench, 

Upon  this  ground  we  are  all  of  opinijoi)  that  the 
Court  of  King's  Bench  in  Ireland  h^d  no  jurisdic- 
tion under  the  statute  to  try  this  indictment* 

luord Z)enman^^l  concur  entirely  in  the  opinion 
delivered  both  upon  the  construction  of  the  statute 
and  upon  the  ground  that  the  Defendant  has 
9  right,  when  the  proceeding  is  removed  to  the 
higher  court,  to  withdraw  the  plea  which  he  may 
unadvisedly  have  pleaded  in  the  court  below,  and 
to  adopt  a  pew  line  pf  defeqce  upon  piore  mature 
advice.  Ke  may  have  discovered  objections  to  the 
indictment  which  piake  it  subject  to  a  demurrer, 
or  he  may  be  advised  to  plead  speciaj  piatters,  upon 
which  he  may  be  entitled  to  have  the  judgment  of 
the  superior  court,  whether  be  is  bound  to  answer 
the  charge,  I  propose  therefore  to  move,  that  the 
judgment  of  the  court  below  be  reversed. 

Judgment  reversed. 


ON  APPEALS  AND   WRITS  OF  ^RRQR.  19 


Sir  William  Horn£»  Knigbt^  His  1  ^      nu  # . 
Majesty's  Attorney  General    .  -  J    ^^        ^ 

George    Jackson,     Sir    Charles^ 
Forbes,  Bart.,  Thomas  Faulk- 

N£R    MiDDLETOK,     ^nd    GeORGE 

Jackson  Jackson,  John  Ander- 
son Jackson,  Anne  Jackson  and  i 
Jane  Jackson,  Infants,  by  the  fi^P^^f^^ts. 
said  George  Jackson,  their  Fa- 
ther and  next  Friend,  and  John 
HoPTON  Forbes  and  Matthew 
Hale        .... 


C.  A.,  8  surgeon  in  the  army,  residing  in  India,  and  hairing 
personal  estate  vested  in  funds  there,  as  well  as  real  estaite 
and  daima  for  priae  money,  made  his  will,  noticing  the  state 
of  bis  assets  in  India  and  his  claims,  and  directing  that  his 
house  and  grounds  should  be  sold  by  auction,  and  the  pro* 
duce  placed  to  the  credit  of  his  estate ;  he  left  the  whole  of 
lus  property  among  his  children  equally,  subject  to  certain  re- 
gulations, and  gave  legacies  to  persons  m  England  as  well  as 
in  India,  as  expressed  in  his  wiU.  He  thereby  also  noticing 
that  his  son  was  at  school  in  Scotland,  desired  that  his  other 
children  (daughters)  should  be  taken  to  £ng^nd«  To  provide 
for  their  education,  he  directed  that  his  executors  should  place 
out  his  whole  estate  at  interest,  on  landed  property  or  in  some 
public  funds,  sqggesting  that  those  of  the  East  India  Com- 
pany **  were  perhaps  as  secure  as  any,"  but  leaving  the  invest- 
ment to  the  discretion  of  his  executors.  In  a  letter,  proved 
MB  a  codicil,  he  directed  that,  after  providing  for  certain  ex- 
penses, the  whole  of  his  property  at  Bombay  should  be 
invested  in  the  Company's  next  good  loan.  By  ipother 
codicil  he  made  a  specific  provision,  calculated  first  in 
Indian  and  then  in  English  money,  to  the  amount  of  800tf., 
for  each  of  his  daughters. 
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1834. 


He  died  in  India.  The  executors  proved  the  will,  and  there 
collected  the  funds ;  and  having  there  also  administered  thena 
so  far  as  it  was  necessary,  transmitted  them  to  England, 
where  suits  were  instituted  by  parties  claiming  interests 
under  the  will.  In  the  progress  of  these  suits,  the  accounts 
being  taken,  the  amount  of  the  funds  was  ascertained ;  and 
in  a  report  made  by  the  Master  and  confirmed  by  the  Court, 
deductions  were  made  from  certain  legacies  and  annuities 
payable  in  England,  on  account  of  the  legacy  duty,  but  none 
for  probate  duty,  or  legacies  paid  in  India,  or  for  the  shares 
of  residue  paid  there. 

Upon  a  petition  presented  by  the  Attorney-General  on  behalf 
of  the  Crown,  claiming  these  duties,  held  that,  under  the 
circumstances  of  the  case,  they  were  not  payable  under  the 
statutes  relating  to  this  subject,  65  G.  S.  c.  184.,  &c. 


COLIN  ANDERSON,  surgeon  to  his  Majesty's 
75th  regiment  of  foot,  resident  in  India,  and 
being  seised  and  possessed  of  some  real  estate  in 
the  East  Indies,  and  was  also  possessed  of  con- 
siderable personal  estate  and  elOTects,  all  of  which,  at 
the  time  of  his  death,  and  of  making  his  will  and 
codicils  herein-after  stated,  were  also  in  India, 
made  and  published  his  last  will  in  writing,  bearing 
date  the  25th  day  of  October  1802,  and  thereby 
desired  that  his  house  and  grounds  in  the  island 
of  Coolabah,  his  household  furniture,  horses,  li- 
quors, &c.  &c.  &c.  might  be  sold  at  public  outcry 
to  the  highest  bidder,  and  the  produce  placed  to 
the  credit  of  his  estate ;  and  after  noticing  that  on 
the  1st  of  January  1802,  he  should  have  assets 
in  India  to  the  amount  therein  mentioned,  and 
that  he  was  entitled  to  any  other  division  of  prize- 
money,  which  might  tliereafter  be  made  for  Co- 
lumbo  and  Seringapatam,  as  captain  and  as  major. 
Cochin  prize-money,  and  whatever  might  be  given 
to  the  captors  of  Kurree,  on  both  which  services 
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he  was  head  surgeon ;  and  also  noticing,  that  there  1834. 
was  one  boy  at  home  named  Colin  Anderson,  born 
on  or  about  the  25th  day  of  October  1788,  then  at 
school  at  Glasgow,  and  boarded  with  Mr.  John 
](f 'Arthur  Taylor  there ;  that  there  was  one  girl 
in  India,  named  Jane  Jarvis  Anderson,  bom  at 
Poondamalee,  near  Madras,  on  the  3d  day  of 
October  1797 ;  that  there  was  one  girl  in  India» 
bom  at  Mangalore,  on  the  21st  day  of  September 
1800,  named  Ann  Nesbitt  Anderson ;  that  there 
was  in  India,  bom  at  Coolabah  on 

the  ;  to  those  children, 

or  the  survivors  of  them,  and  their  heirs,  he  left 
the  whole  of  his  property,  in  equal  divisions,  sub- 
ject  to  such  regulations  and  legacies  as  he  should 
thereafter  mention ;  and  it  was  his  wish  that  his 
brother  Lieutenant  Patrick  Anderson,  of  the  19tb 
regiment  of  light  dragoons,  should  come  to  Bom- 
bay, as  one  of  his  executors,  and  take  the  children^ 
then  in  India,. to  England  with  him  ;  and  as  that 
duty  might  put  him  to  some  expense  and  incon-- 
veoience,  the  said  testator  bequeathed  to  him  5001. 
sterling,  as  some  kind  of  recompence,  besides  the 
imount  of  his  passage  home,  which  his  the  test- 
ator's  executors  were  directed  to  pay;  all  the 
expenses  which  might  be  incurred  in  India  on 
account  of  those  children,  fitting  them  out  for  their 
voyage,  the  price  of  their  passage  home,  and  other 
incidental  charges  which  were  thought  necessary 
to  their  comfort  and  safety,  were  to  be  charged  to 
his  the  testator's  estate ;  and  he  thereby  gave  cer- 
tain annuities  to  different  persons  in  England  and 
in  India.  To  provide  for  those  legacies,  and  the 
education  of  the  children,  his  executors  were 
hereby  directed  to  place  the  whole  of  the  estate 

VOL.  VIII.  c 


18  G^SES  IN   THE   HOUSE   09  LOADS 

^54^  securely  at  interest,  either  on  landed  property  of 
in  some  public  funds,  (naming  those  of  the  India 
Company^  as  perhaps^  safe  as  any),  but  he  left  the 
choice  entirely  to  his  executors,  in  whose  regard 
for  the  interest  of  the  children  he  had  impKcit 
confidence.  The  testator  then  expressed  various 
limitations  and  provisions  as  to  the  property :  and 
he  thereby  constituted,  nominated  and  appointed 
his  brothers,  Alexander  Anderson  and  Patrick 
Anderson,  Brevet  Lieutenant-Colonel  Lachlan 
Macquarie^  of  the  d6th  regiment  of  foot,  and 
Charles  Forbes,  of  Bombay,  esquire,  (now  Sir 
Charles  Forbes,  baronet,)  executors  of  his  wilL 

The  testator  afterwards  made  and  signed  a  cer- 
tain codicil  or  testamentary  paper  dated  the  4th  of 
July  1804,  and  addressed  the  same  as  a  letter  to 
Patrick  Anderson^  This  paper  contained  the  fol- 
lowing passages  t  *•  If  I  should  be  so  unfortunate 
as  to  meet  with  any  accident  to  prevent  my  getting 
to  Bombay  soon^  you  must  endeavour  to  get  leave 
and  go  home  in  charge  of  these  infants;  place 
them  at  school,  and  be  in  some  degree  their  fa« 
ther.**  And  ••  If  I  get  safe  to  Bombay,  I  expect 
that  you  will  exert  yourself  to  get  leave  and  come 
down  and  stay  with  me  until  I  go  to  Europe,  or  as 
long  as  you  can/' 

The  testator  afterwards  made  and  signed  another 
codicil  or  testamentary  paper,  as  a  letter  addressed 
to  Patrick  Anderson,  containing  the  fdilowing 
clause :  <<  After  fitting  out  the  children  for  the 
voyage,  paying  your  own  and  their  passage  to 
England,  and  procuring  bills  for  their  expenses 
for  the  two  first  years,  besides  paying  the  sums  I 
have  already  mentioned,  and  those  to  be  men* 
tioned  hereafter,  be  pleased  to  lodge  the  whole  of 
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my  property  at  Bombay,   when  an  opportunity       issi. 
occurs,  in  the  Compan/s  next  good  loan." 

The  testator  afterwards  made  and  signed  another 
c«l»cd  or  testamentary  paper,  dated  on  board  the 
Candidate,  off  Kedgerre,  the  Slst  of  July  1804 
Md  addressed  the  same  as  a  letter  to  Patrick 
Anderson,  containing  the  following  passage:  "I 
wsh  you  to  go  home  with  the  children,  and  you 
am  endeavour  to  get  on  in  the  army  at  the  same 
tune ; "    and  further,    in   the  same  testamentary 
paper  or  letter,  he  writes:    "General  Lake  will 
hardly  refuse  you  leave,  when  you  tell  him  that 
the  fether  of  these  children  served  his  majesty 
thirty  years,  and  that  they  are  deprived  of  the  pro- 
tectionand  instruction  of  a  mother,  depending  solely 
00  your  and  their  relations  at  home :  *'  and  he  added 
the  following  statement,  which  was  signed  "  Messrs. 
Forbes  &  Co.,  of  Bombay  receive  the  interest,  half 
yearly,  of  the  three  notes  into  which  the  opposite 
of  92,000  rupees  was  divided,  or  opposed  to  the 
name  of  each  child  at  nine  per  cerU,  per  anntm, 
until  they  can  place  it  to  more  or  equal  advantage 
in  the  funds  of  the  Honourable  East  India  Com- 
pany.   I  wish  these  sums  to  continue  accumulating 
until  each,  progressively,  siiali  amount  to  8,000/. 
sterling;  the  expenses  of  maintaining  and  educating 
Aese  children  in  the  mean  time  to  be  defrayed  by 
me  or  at  my  expense,  &c."     Then  follows  the 
reason  for  this  provision  and  the  statement 

The  testator  died  on  the  28th  day  of  July  1804, 
at  sea,  while  on  a  voyage  from  Calcutta  to  Bombay, 
without  having  revoked  or  altered  his  will  and 
codicils,  leaving  the  four  children  named  in  the 
will,  who  were  all  illegitimate,  and  all  except  the 
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1634.      eldest  were,  at  the  time  of  his  death,  resident  at 
Bombay. 

By  letters  patent  under  the  Great  Seal  of  Great 
Britain,  bearing  date  at  Westminster,  the  28th  of 
February,  in  the  thirty-eighth  year  of  the  reign  of 
King  George  the  Third,  being  the  charter  fo  es- 
tablishing the  Courts  of  Recorder  at  Madras  and 
Bombay,  In  the  East  Indies,  his  Majesty  was  pleased 
to  grant,  order,  establish  and  appoint,  that  the 
Court  of  Recorder  at  Bombay,  should  be  a  Court 
of  Ecclesiastical  jurisdiction  within  Bombay,  and 
the  limits  thereof,  and  upon  British  subjects  there 
residing,  with  the  same  powers,  authorities,  and 
privileges,  and  subject  to  the  same  restrictions  as 
ai*e  thereinbefore  given,  granted  or  mentioned  unto 
or  as  to  the  Court  of  Recorder  at  Madras.  By 
this  charter  it  was  amongst  other  things  granted, 
ordained,  established  and  appointed,  that  the  Court 
of  Recorder  of  Madras  should  be  a  Court  of  Eccle- 
siastical Jurisdiction,  and  should  have  full  power 
and  authority  to  administer  and  execute  within 
Madras  and  the  limits  thereof^  and  towards  and 
upon  British  subjects  there  residing,  the  ecclesias- 
tical law,  as  the  same  was  then  used  and  exercised 
in  the  diocese  of  London,  so  far  as  the  circum- 
stances and  occasions  of  Madras  and  the  people 
would  admit  or  require  ;  and  for  that  purpose  was 
given  to  the  said  Court  full  power  and  authority  to 
grant  probates,  under  the  seal  of  the  said  Court  of 
the  said  Recorder  of  Madras,  of  the  last  will  and 
testament  of  all  or  any  of  the  said  British  subjects 
dying  and  leaving  personal  effects  within  the  said 
territories  or  districts  respectively,  and  to  demand, 
require,  take,  hear,  examine  and  allow,  and  if  occa- 
sion required,  to  disallow  and  reject  the  account  of 
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them,  in  such  manner  and  form  as  were  then  used       1834. 
or  might  be  used  in  the  said  diocese  of  London^ 
and  to  do  ail  things  needful  and  necessary  in  that 
behalf.  .yAociov. 

In  conformity  with  the  provisions  of  this  charter, 
and  the  orders  and  regulations  of  the  Court  of  the 
Recorder  of  Bombay,  the  Respondents  Sir  Charles 
Forbes,  Patrick  Anderson,  and  Lachlan  Macquarie 
obtained  probate  of  the  will  and  codicils  from  the 
Court  of  the  Recorder  of  Bombay ;  and  under  the 
directions  and  authority  of  the  will  and  codicils. 
Sir  C.  Forbes  and  his  co-executors  (who  died 
before  the  suit)  possessed  the  testator^s  house  and 
land,  and  sold  the  same,  and  collected  and  got  in 
all  the  testator's  goods,  chattels  and  effects,  and 
converted  the  principal  part  thereof  into  money ; 
and  they  paid  all  his  debts  and  legacies,  and  paid 
the  annuities  given  by  his  will  as  they  became  due, 
and  the  residue  of  the  testator's  estate  which  they 
so  converted  into  money  was  invested  by  them  in 
the  public  funds  of  Great  Britain,  in  the  manner 
hereinafter  mentioned. 

In  the  year  1805  Patrick  Anderson  proceeded 
to  England  with  the  three  youngest  children  of  the 
testator,  and  he  took  with  him  part  of  the  testator's 
assets,  and  on  the  ISth  of  November  1811,  the 
Respondent  Sir  C.  Forbes,  on  behalf  of  himself 
and  Patrick  Anderson  (the  said  Lachlan  Macquarie 
being  absent  and  never  having  intermeddled  with 
the  testator*s  estate  and  effects),  and  pursuant  to 
the  rules  and  regulations  of  the  Recorder's  Court 
of  Bombay,  rendered  unto  the  recorder  of  the 
court  an  account  of  the  administration  of  the  tes- 
tatoi^s  estate  and  effects  by  the  executors,  and  the 
same  accounts  were  examined  and  passed  as  ap- 
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18S4.  proved  of  by  the  court.  Previous  to  the  Respond- 
ent  Sir  C.  Forbes's  departure  from  Bombay  for 
England,  which  was  in  the  month  of  November 
1811,  the  balance  appearing  by  the  account  to  be 
due  to  the  testator's  estate  was  remitted  by  him  to 
Messrs.  Porcher  &  Co.  in  London,  as  the  agents 
and  bankers  of  the  executors,  and  they  afterwards 
accounted  for  the  same  to  Sir  Charles  Forbes;  and 
Sir  Charles  Forbes  and  his  co-executor  Patrick 
Anderson,  having  administered  testator's  goods, 
invested  the  residue,  or  a  principal  part  of  such 
residue,  in  bank  three  per  cent,  annuities,  in  the 
joint  names  of  Patrick  Anderson,  Lachlan  Mac- 
quarie,  and  Sir  Charles  Forbes. 

Colin  Anderson,  the  son,  attained  his  age  of 
twenty-one  years  in  the  year  1809,  and  separate 
accounts  were  kept  with  him  of  sums  paid  on  his 
account,  but  no  distribution  of  the  testator's  resi- 
duary estate  was  made  in  the  lifetime  of  the  son, 
and  Sir  Charles  Forbes  continued  to  make  pay- 
ments on  his  account,  and  to  maintain  the  other 
children  out  of  the  interest  or  dividends  arising 
from  the  testator's  estate. 

In  March  1819i  the  testator's  daughter,  Ann 
Nesbitt  Anderson  (being  then  an  infant),  inter- 
married  with  the  Respondent  George  Jackson. 

The  executors  did  not  obtain  probate  to  be 
granted  of  the  testator's  will  by  the  Prerogative 
Court  of  Canterbury  or  any  other  ecclesiastical 
court  in  England. 

On  the  20th  of  May  1819,  the  Respondent 
George  Jackson,  and  Ann  Nesbitt  his  wife  (who 
died),  filed  a  bill  in  the  Court  of  Chancery  in 
England  against  Sir  Charles  Forbes,  Colin  Anderson 
(since  deceased),  and  Caroline  Erskine  Anderson, 
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afterwards  the  wife  of  the  Respondent  Thomas  1684. 
Faulkner  Middleton,  but  since  deceased,  and  also 
against  Lachlan  Macquarie  (who  was  then  out  of 
the  jurisdiction  of  tlie  court  and  since  deceased), 
thereby  stating  the  will  and  codicils  partly  to  the 
e&ct  hereinbefore  set  forth,  and  otherwise  re* 
ferring  to  die  circumstances  hereinbefore  stated^ 
and  erroneously  stating  that  the  Respondent  Sir 
Charles  Forbes  had  duly  proved  the  same  in  the 
Prerogative  Coiu't  of  the  Archbishop  of  Canter-* 
bury  in  England,  and  stating  that  in  March  then 
last,  a  marriage  was  solemnised  between  the  Re- 
^ndent  George  Jackson  and  Ann  Nesbitt  An- 
derson, and  that  previously  to  and  in  consideration 
of  such  then  intended  marriage,  and  for  the  pur- 
pose of  making  a  settlement  of  the  property  of 
Ann  Nesbitt  Anderson  (it  being  uncertain  what 
was  the  extent  and  nature  of  the  interest  which 
she  was  entitled  to  under  the  will  and  codicils  of 
the  testator),  certain  articles  of  agreement  were 
made  and  entered  into,  bearing  date  the  third  day 
of  March  1819»  to  the  effect  therein  stated,  the 
bill  prayed  that  the  rights  and  interests  of  the 
Respondent  George  Jackson,  and  Ann  Nesbitt  his 
then  wife,  in  right  of  the  said  Ann  Nesbitt  Jack- 
son and  of  all  parties  to  and  in  the  residuary  estate 
and  effects  of  the  testator,  might  be  ascertained 
and  declared  by  the  court,  and  that  the  share  and 
interest  of  Ann  Nesbitt  Jackson  might  be  trans- 
ferred into  the  names  of  the  trustees  of  the  mar- 
riage articles,  upon  the  trusts  of  the  marriage 
articles ;  and  if  necessary,  that  accounts  might  be 
taken  of  the  estate  and  effects  of  the  testator,  and 
of  his  debts^  and  the  legacies  and  annuities  given 
by  his  will ;  and  that  such  residuei  and  the  share 
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of  Ann  Nesbitt  Jackson  thereof  might  be  ascer- 
tained, and  an  account  taken  of  the  dividends  of 
the  share  of  Ann  Nesbitt  Jackson  therein,  which 
^ad  accrued  due,  and  that  the  same  might  be  paid 
to  Respondent  George  Jackson,  and  that  all  proper 
accounts  might  be  taken  and  directions  given,  &c. 

The  Defendants  to  the  original  bill,  except 
Lachlan  Macquarie,  appeared  and  put  in  their 
answers  thereto,  and  the  Respondent  Sir  Charles 
Forbes,  by  his  answer,  admitted  that  the  will  and 
codicils  were  proved  in  the  Recorder's  Court  of 
Bombay,  but  did  not  by  his  answer  admit  or  deny 
ibat  he  had  proved  the  same  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury  j  and  after 
stating  the  amount  and  disposition  of  the  testator's 
estate  and  effects,  said  he  was  unable  to  determine 
the  rights  and  interests  of  Ann  Nesbitt  Jackson, 
and  the  other  persons  interested  under  the  will  and 
codicil  of  the  testator,  and  he  therefore  claimed  the 
direction  of  the  court  in  that  respect,  and  sub« 
mitted  to  act  as  the  court  should  direct 

The  cause  came  on  to  be  heard  before  his  Honour 
the  Master  of  the  Rolls,  on  the  ^th  of  April  1820, 
when  the  usual  decree  to  take  the  accounts  was 
made,  and  the  consideration  of  all  further  direc- 
tions, and  of  the  costs  of  the  suit,  was  reserved 
until  after  the  Master  should  have  made  his  report. 

The  executors  made  various  payments  out  of  the 
testator's  estate,  to  Colin  Anderson,  the  son,  in 
respect  of  his  share  thereof,  and  also  divers  pay- 
ments towards  the  support  and  education  of  the 
testator's  daughters,  by  which  means  the  bank 
annuities  became  eventually  reduced  to  36,000/. 
bank  three  per  cent,  annuities. 

After  the  order  or  decree  of  the  95th  of  April 
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I8SO9  was  made,  Lachlan  Macquarie  came  within       1894. 
the  jurisdiction  of  the  court,  and  he  was  brought 
before  the  court  as  a  Defendant,  by  supplemental 
bill 

After  the  aforesaid  proceedings  had  been  had  in 
the  cause,  Caroline  Erskine  Anderson,  with  the 
approbation  of  the  court,  intermarried  with  the 
Respondent  Thomas  Faulkner  Middleton,  and  ar- 
ticles for  a  settlement  were  thereupon  entered  into 
with  the  approbation  of  one  of  the  masters  of  the 
Court  of  Chancery,  and  the  Respondent  George 
Jackson,  and  his  said  wife,  having  had  two  children, 
namely,  the  Respondents  George  Jackson  Jackson, 
and  John  Anderson  Jackson,  George  Jackson  and 
Ann  Nesbitt  his  wife,  in  or  as  of  Hilary  Term, 
1823,  filed  their  supplemental  bill  against  the  said 
Thomas  Faulkner  Middleton,  and  Caroline  Erskine 
his  wife,  and  the  trustees  of  the  marriage  articles, 
and  also  against  George  Jackson  Jackson  and  John 
Anderson  Jackson,  for  the  purpose  of  bringing  the 
said  several  parties  before  the  court,  and  the  last- 
mentioned  supplemental  cause  having  come  on  to 
be  heard,  the  usual  decree  was  made. 

On  the  25th  of  October  1824,  the  master,  to 
whom  the  original  and  several  supplemental 
causes  stood  transferred,  made  his  general  report, 
whereby  he  found  that  no  creditor  had  come  in  to 
prove  any  debt,  and  that  the  legacies  were  all  paid, 
and  he  found  that  the  Respondent  Sir  Charles 
Forbes,  and  Patrick  Anderson,  by  virtue  of  the 
probate  granted  in  India,  collected  and  got  in  the 
testator's  effects  in  India,  and  administered  the  same 
in  India  jointly,  until  the  14th  of  February  1805, 
when  Patrick  Anderson,  pursuant  to  the  directions 
contained  in  the  will  and  testamentary  papers  of; 
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1684.  the  testator,  proceeded  with  the  three  female 
children  of  the  testator  to  England ;  and  that  Sir 
Charles  Forbes  continued  in  India  and  adminis* 
jAcxsox.  tered  the  estate  and  effects  of  the  testator  in  India, 
and  collected  and  got  in  such  parts  thereof  as  were 
not  taken  by  Patrick  Anderson  with  him  to  Eng- 
land ;  and  that  on  or  about  the  ISth  of  November 
1811,  the  Respondent  Sir  Charles  Forbes,  on  be- 
half of  himself  and  Patrick  Anderson,  pursuant  to 
the  rules  and  regulations  of  the  Recorder's  Court 
at  Bombay,  rendered  an  account  of  the  administra- 
tion of  the  testator's  estate  and  effects  in  India, 
which  account  commenced  on  the  1st  of  August 
18(H,  and  ended  on  the  31st  of  August,  1811,  and 
the  master  adopted  and  allowed  an  official  or 
notarial  copy  thereof,  as  an  account  of  the  ad- 
ministration of  the  testator^s  estate  in  India,  and 
the  balance  of  which,  amounting  to  the  sum  of 
S407/.  12s.  7(/.,  was  accounted  for  as  a  receipt  in 
England,  on  the  2dd  of  January  1813,  and  as 
such  was  included  in  the  first  schedule  to  the  report 
under  that  date ;  and  the  master,  after  stating  the 
receipts  and  payments  of  the  executors,  and  other 
matters  as  therein  stated,  certified,  that  the  clear 
residue  of  the  testator's  personal  estate  then  con- 
sisted of  the  sum  of  36,0002.  three  per  cent,  con- 
sols, standing  in  the  names  of  Patrick  Anderson, 
deceased,  Lachlan  Macquarie,  deceased,  and  the 
Respondent  Sir  Charles  Forbes,  and  of  the  sum  of 
30,683/.  0^.  5d.  then  due  frcnn  the  Respondent 
Sir  Charles  Forbes,  subject,  &c. 

The  legacy  of  50/.  to  Patrick  Anderson,  and  the 
legacy  of  50/.  to  the  Respondent  Sir  Charles  Forbes, 
and  the  legacy  of  50/.  to  General  Macquarie,  and 
the  legacy  of  SOL  to  Alexander  Anderson,  and  the 
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value  of  a  lieutenancy  to  Colin  Anderson  the  son,  1834. 
viz.  564^  2s.  were  aUowed  as  disbursements  to  Sir 
Charles  Forbes,  and  the  legacy  duties  on  such 
legacies,  and  also  on  the  value  of  the  annuities  to  ^Aotmtu 
Margaret  Thompson,  and  to  Archibald  Anderson, 
Isabel  Thompson,  and  Isabella  M^Dougall,  in  the 
will  mentioned,  were  also  allowed  as  payments  by 
the  master,  in  the  second  schedule  to  his  report, 
but  no  other  payments  in  respect  of  the  legacy 
duty  were  claimed  or  allowed. 

Colin  Anderson,  having  attained  twenty-one,  and 
afterwards  died  intestate  and  illegitimate,  the  Attor- 
ney»general  was  brought  before  the  court  by  sup- 
plemental bill  in  respect  of  the  interest  of  Colin 
Anderson  in  the  trust  funds :  and  Jane  Jarvis  An- 
dersoD,  having  also  died  intestate  and  without  issue, 
letters  of  administration  to  Colin  Anderson  the  son, 
and  Jane  Jarvis  Anderson,  limited  to  the  purposes 
of  the  suit,  were  granted  to  the  Respondent  John 
Hopton  Forbes. 

Ann  Nesbitt  Anderson,  who  had  intermarried 
wiih  the  Respondent  George  Jackson,  afterwards 
died,  leaving  several  children,  and  having  made  a 
will,  and  a  bill  of  revivor  and  supplement  was  filed 
to  revive  the  suit,  and  make  her  children  Defend- 
ants. 

On  the  7th  day  of  July  1829»  the  Respondent 
George  Jackson,  the  Respondents  Thomas  Faulk« 
ner  Middleton,  and  Caroline  Erskine,  his  late  wife, 
and  the  infant  Respondents  George  Jackson  Jack- 
son, John  Anderson  Jackson,  Ann  Jackson  and 
Jane  Jackson,  presented  their  petition  to  the  Master 
of  the  Rolls,  in  all  the  causes,  stating  as  thereby 
appears,  and  praying  payment  of  certain  advances 
for   maintenance  of  Anne  Nesbitt  Jackson  and 


98 


CASES  IN   THE   HOUSE   OF  LORDS 


IdS4. 


▲nOKHXT- 


Caroline  Erskine  Middleton,  and  of  their  shares  of 
the  trust  funds,  and  for  enquiries  as  to  their  sub« 
sequent  maintenance,  and  also  the  maintenance  of 
the  children  of  Anne  Nesbitt  Jackson. 

On  the  17th  day  of  July  1829,  the  three  first 
mentioned  causes  came  on  to  be  heard  before  the 
Master  of  the  Rolls  for  further  directions,  and  as 
to  the  matter  of  costs  reserved  by  the  decree,  the 
petition,  and  the  supplemental  suit  coming  on  to 
be  heard  at  the  same  time,  his  honour  ordered 
references  to  the  master  to  inquire  what  sum  ought 
to  be  set  apart  to  answer  annuities  given  by  the 
will,  and  after  declaring  what  interests  the  parties 
took  under  the  will,  his  honour  declared  that  while 
all  the  residuary  legatees  continued  under  age  and 
unmarried,  the  residue  of  the  testator's  estate  formed 
an  aggregate  fund  out  of  the  interest  whereof  they 
were  to  be  maintained  and  educated,  and  that  the 
surplus  interest,  after  paying  the  expenses  of  their 
maintenance  aud  education,  was  to  be  invested  and 
added  to  the  principal  for  the  benefit  of  the  persons 
who  should  be  eventually  entitled  thereto:  and 
that  Colin  Anderson  the  son,  upon  attaining  his 
age  of  twenty-one  years,  became  absolutely  entitled 
to  one-fourth  part  of  the  aggregate  fund  and  all 
subsequent  interest  and  accumulations  thereof 
The  decree  then  proceeded  to  make  declarations 
and  give  minute  directions  as  to  the  remaining 
three  portions  of  the  residue. 

In  pursuance  of  this  order,  the  master  to  whom 
the  causes  stood  referred  made  a  separate  report, 
bearing  date  the  1st  day  of  December  1829,  and 
thereby  certified  that  it  appeared  by  the  accounts 
annexed  to  the  examination  of  the  Respondent  Sir 
Charles  Forbes,  therein  referred  to,  (and  which 
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accounts  were  adopted  by  the  master's  general  1884. 
report,  dated  the  23d  of  October  1824,  and  abso- 
lutely confirmed,)  that  the  aggregate  of  the  funds, 
with  the  surplus  and  accumulated  interest  which 
constituted  the  clear  residue  of  the  testator's  estate, 
on  the  31st  day  of  December  1822,  (the  end  of 
the  year  in  which  Colin  Anderson  the  younger 
died)  consisted  of  86,000/.  bank  three  per  cent 
annuities,  and  of  the  sum  of  23,974^  14ts.  Id.  cash 
in  the  hands  of  the  Respondent  Sir  Charles  Forbes 
subject,  however,  to  deduction  as  therein  mentioned. 
And  the  master,  upon  the  calculation,  and  for  the 
reasons  therein  set  forth,  certified  that  the  sum 
then  due  to  his  majesty,  as  representing  Colin  An- 
derson the  younger,  for  his  share  of  the  testator's 
estate,  was  the  sum  of  12,000/.  three  per  cent  con- 
solidated bank  annuities,  being  one-third  of  the 
sum  of  36,000/.  like  annuities,  part  of  the  clear 
residue  of  the  testator's  estate ;  and  that  the  same 
was  subject  to  the  payment  of  the  sum  of  577/. 
17^.  Td.  to  the  testator's  estate,  and  to  one-third 
of  the  annuity  of  50/.  to  Margaret  Thompson,  and 
costs  of  the  suits. 

By  an  order  dated  the  21st  day  of  May  1830, 
among  other  things  12,000/.  was  directed  to  be 
carried  over  to  an  account  to  be  entitled  His  Ma- 
jesty's Account,  and  directions  were  thereby  given 
as  to  the  deductions  thereout,  and  for  the  costs  of 
the  Attorney-general,  but  the  order  was  to  be  with-> 
out  prejudice  to  any  question  as  to  whether  the 
residuary  estate  of  the  testator  Colin  Anderson  was 
liable  to  legacy  duty. 

After  the  decree,  Caroline  Erskine  Middleton 
died,  having  had  two  children,  both  of  whom  died 
in  her  lifetime,  but  administration  to  them  was  taken 
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by  their  father,  the  Respondent  Thomas  Faulkner 
Middleton,  and  he  filed  a  bill  claiming  to  be  en* 
titled  to  the  share  of  bis  wife  in  the  testator's 
residuary  estate. 

In  the  month  of  October  1880,  the  Attorney- 
general  presented  a  petition  in  the  causes,  praying 
that  it  might  be  declared  that  his  Majesty  was  en- 
titled to  be  paid  the  amount  of  the  probate  duty, 
and  of  the  legacy  duty  upon  the  whole  of  the  tes- 
tator's  estate  and  effects,  which  were  brought  or 
remitted  to  England,  or  administered  or  remaining 
to  be  administered  in  England,  and  praying  the 
necessary  directions  for  the  raising  and  paying  the 
amount  due  to  his  Majesty  in  respect  of  the  pro- 
bate duty  and  legacy  duty. 

The  Respondent  Sir  Charles  Forbes,  and  other 
parties  in  the  cause,  at  or  about  the  same  time 
presented  a  cross  petition  in  the  causes,  praying 
that  the  Attorney-general's  petition  might  be  dis- 
missed, and  that  it  might  be  declared  that  the  exe- 
cutors were  not  required  by  law  to  have  obtained 
probate  in  this  country,  and  that  the  testator's 
estate  was  not  liable  to  probate  duty,  and  that  the 
residuary  estate  of  the  testator  collected,  and  al- 
leged to  have  been  appropriated  in  the  East  Indies, 
was  not  liable  to  duty  chargeable  upon  legacies, 
annuities,  and  shares  of  residue  under  the  Acts  of 
Parliament  now  in  force,  touching  testator's  estate, 
got  in  and  distributed  under  probates  of  wills 
granted  by  the  Ecclesiastical  Courts  of  this  country. 

The  two  petitions  came  on  together  to  be  heard 
before  the  Lord  Chancellor  on  the  l6th  of  Fe- 
bruary 1831,  when  his  Lordship  ordered  that  a 
case  should  be  made  for  the  opinion  of  his  Ma- 
jesty's Court  of  Exchequer  as  to  the  questions 
raised  by  the  petitioners. 
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In  pursuance  of  the  order  a  case  was  agreed  18S4. 
upon  and  stated  for  the  opinion  of  bis  Majesty's 
Court  of  Exchequer,  setting  forth  the  matters 
hereinbefore  stated,  and  each  party  was  to  be  at 
liberty  to  refer  in  the  argument  to  the  testator's 
will  and  codicils,  or  the  probate  thereof  or  any 
other  document  or  any  proceeding  in  the  causes 
mentioned  in  the  case. 

There  were  three  questions  raised  by  the  case 
for  the  opinion  of  the  Court  of  Exchequer,  the  two 
first  of  which  related  exclusively  to  the  claim  of 
probate  duty,  and  were  not  insisted  on  by  the 
crown  in  this  particular  case,  when  the  case  was 
argued )  the  third  question  raised  by  the  case  was 
as  follows : 

<<  Whether  the  duties  chargeable  upon  I^acies, 
<<  annuities  and  shares  of  residue,  under  the  Acts 
<'  of  Parliament  in  force  touching  such  duties,  upon 
**  testators'  estates  administered  in  England,  were 
<*  and  are  chargeable  in  respect  of  all  ot  any  and 
<<  which  of  the  l^acies,  annuities  and  shares  of 
«  the  residue,  respectively  bequeathed  by  the  tes- 
"  tator's  will  and  codicils  ?" 

The  Judges  of  the  Court  of  Exchequer  were  at- 
tended with  such  case,  and  the  same  was  in  Easter 
Term  183S,  argued  before  them  by  counsel  on  be^ 
half  of  his  Majesty's  Attorney-general  and  of  the 
Respondents,  and  upon  such  argument  the  two  first 
questions  having  been  waived,  the  argument  was 
confined  to  the  third  question  only* 

After  hearing  the  arguments*,  the  Judges  of  the 
Court  of  Exchequer  certified  to  the  Lord  Chan- 
cellor    that   the   case  had  been   argued    before 

•  See  Jachim  v.  Fofiei^  2  Cromp.  k  Jerr.  9%2.    2  Tyr* 
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18S4.       them    by  counsel,  that  they  had  considered  it, 

^l^^     and  were  of  opinion  that  the  duties  chargeable 

•BNSBAL     upon  legacies,  annuities,  and  shares  of  residue, 

^▲cxM>v.      under  the  Acts  of  Parliament  in  force  touching 

such  duties,  were  not  chargeable  in  respect  of  any 

of  the  legacies,  annuities,  and  shares  of  such  re- 

siduC)  bequeathed  by  the  said  testator's  will  and 

codicils. 

By  an  order  of  the  Lord  Chancellor  bearing 
date  the  18th  of  July  1832,  made  on  the  petitiou 
of  the  Respondents,  it  was  ordered  that  the  peti- 
tion of  his  Majesty's  Attorney-general  should  be 
dismissed,  and  it  was  declared  that  the  legacies, 
annuities,  and  residuary  personal  estate  of  the 
testator,  Colin  Anderson,  were  not  liable  to  duty 
chargeable  upon  legacies,  annuities,  and  shares  of 
residue,  under  the  Acts  of  Parliament  now  in  force 
touching  testators'  estates  got  in  and  distributed 
under  probates  of  wills  granted  by  the  Ecclesias^ 
tical  Courts  of  this  country. 

Against  the  order  dismissing  the  petition  this 
appeal  was  presented. 

For  the  Appellant,  the  Soltcitor-General  and 
Mr.  Wray. 

By  the  true  construction  of  the  Acts  of  Parlia- 
ment by  which  legacy  duty  is  chargeable  upon 
property  of  deceased  pei^ons  administered  and 
distributed  in  this  country,  and  by  the  true  con- 
struction of  the  testator's  will  and  codicils,  regard 
being  had  to  the  facts  and  circumstances  of  this 
case,  the  legacies  and  annuities  upon  which  such 
duty  has  already  been  paid  were,  and  the  residuary 
estate  of  the  testator  now  is,  under  the  circum- 
stances in  which  the  same  were  secured,  admi- 
nistered, and  paid  to  the  parties  entitled  thereto, 
liable  to  the  duties  chargeable  by  the  several  Acts 
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of  Parliament  in  force,  and  applying  to  those 
matters. 

The  legacy  duty  attaches  on  personal  estate 
administered  in  England,  if  it  is  the  property  of  a 
British  subject,  wheresoever  he  may  die.  It  has  been 
held  that  this  rule  does  not  apply  to  foreigners.* 
So  far  as  the  estate  in  this  case  was  administered 
here  it  became  liable  to  the  duty.  That  it  was  so 
administered  appears  by  the  proceedings  in  the 
suits  in  Chancery.  The  payments  were  made 
under  the  authority  of  the  decree.  The  language 
of  the  actt  by  which  the  duties  are  granted  is 
general,  and  applies  to  every  executor  who  acts 
and  administers  the  estate  in  Great  Britain.  The 
fifth  section  expressly  includes  all  his  Majesty's 
subjects.  The  sections  bearing  on  the  question  are 
the  2d,  5th,  6th,  7th,  27th,  28th,  S2d,  and  3Sd. 
The  property  even  of  a  foreigner  domiciled  in 
Great  Britain  is  liable  to  the  duty.t 

The  authorities  are  decisive  of  the  question* 
The  Attorney 'General  V.  Cockerett^  is  in  all  its  parts 
like  this  case,  except  that  the  surviving  executor 
took  out  probate  in  Great  Britain.  In  the  Attorney^ 
General  v.  Beatson^li^  the  legacy  duty  was  held  to 
attach  upon  property  remitted  from  India,  aL 
though  it  was  only  in  transitu  to  Scotland.  In 
Logan  V.  Fairlie%  the  residue  was  held  liable  to 
duty,  although  probate  was  granted  abroad,  and 
the  money  remitted  by  the  executor  for  paynjent, 
because  a  suit  here  was  necessary  to  perfect  the 
administration, 

•  Re  Bruce,  2  Cr.  ft  J.  4S6.    S.  C.  2  Tyr.  475, 

t  SSG.%  c.  52.    See  sect.  6.  and  55  G,  3.  c.  IS^.  jBched, 

pt.S. 
X  Re  Ewio,  1  Cr.  &  3. 151.    S.  C.  1  Tyr.  91. 
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If  the  administration  is  perfected  abroad,  and 
nothing  remains  to  be  done  but  to  hand  over  the 
legacy  or  residue,  it  is  not  liable  to  duty ;  but  if  it 
is  not  yet  fully  administered,  and  the  legacy  re- 
mains to  be  severed  from  the  general  estate,  or  the 
accounts  to  be  taken,  and  the  residue  ascertained 
and  divided,  the  duty  to  the  crown  accrues.  Even 
where  foreign  funds  were  transferable  to  parties 
abroad,  and  the  dividends  payable  in  foreign 
countries,  being  the  property  of  a  testator  domi- 
ciled in  England,  and  administered  by  an  executor 
here,  the  legacies  were  held  liable  to  the  duty.*  It 
was  supposed  in  the  Court  of  Exchequer  that  the 
fund  was  administered  in  India  j  if  so  the  proceed- 
ings in  Chancery  here  were  throughout  erroneous. 
The  court  in  Bombay,  where  probate  was  taken 
out,  is  a  court  for  probate  only.  The  property 
having  been  collected  in  India  by  virtue  of  that 
probate,  was  transmitted  to  England  for  the  pur- 
poses  of  administration,  and  the  suits  were  prose- 
cuted for  that  purpose.  The  right sof  the  legatees 
were  ascertained  and  enforced  in  England.  What 
is  that  if  not  administration  ? 

For  the  Respondents  —  Sir  Charles  WethereU 
and  Mr.  GarratL 

In  the  Attomey-General  v.  CockereH  the  will  was 
proved  in  England.  Not  so  here.  The  same  dis- 
tinction occurs  in  the  case  of  the  Attomey^General 
v.  Beatson.  The  decision  in  Logan  v.  Fairlie^ 
was  grounded  upon  those  two  cases.  But  the 
Master  of  the  Rolh  says  in  that  case,  **  If  a  tes- 
^*  tator  die  in  India,  and  his  personal  estate  be 
'<  wholly  in  India,  and  his  executor  be  resident 

•  1  Price,  165.    Re  Ewin,  1  Cr.  &  J.  151. 
t  2  Sim.  &  Stu.  291. 
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*^  there,  and  the  will  be  proved  there,  and  the  exe- 
"cutor  remit  to  a  legatee  in  England,  &c.  the 
^*  amount  of  his  legacy,  the  duty  is  not  payable 
''upon  such  remittance,"  &c.*  There  was  no 
ground  for  obtaining  probate  here,  nor  is  it  granted 
except  where  the  property  lies  within  the  diocese. 
The  cases  of  Daniel  v.  Luker'f^  and  Yockney  v. 
Foysierti  shew  that  courts  of  equity  have  juris- 
diction over  the  estates  of  a  testator,  without  pro- 
bate or  letters  of  administration.  Whether  the 
l^acy  is  paid  directly  by  the  executor  or  through 
the  administration  of  the  Court  of  Chancery, 
cannot  make  any  sound  distinction  as  to  the  law 
affecting  the  case. 

In  repbf — In  Logan  v*  FairUe  probate  had  not 
been  taken  out  in  England,  yet  it  was  held  that 
the  estate  was  chargeable  with  the  legacy-duty. 

The  Lord  Chancellor.  % — In  this  case  the  ques- 
tion originated  in  a  proceeding  in  the  Court  of 
Chancery.  The  case  on  the  part  of  the  Crown 
was  made  incidentally,  one  of  the  parties  being  a 
natural  child  of  the  testator :  the  question  was 
then  raised  as  to  the  right  of  the  Crown  to  the 
legacy  duty  on  the  fund  supposed  to  have  been 
administered  in  this  country,  but  belonging  to  the 

*  He  adds  afterwards,  "  As  the  whole  estate  is  administered 
**  in  India,  and  the  remittance  is  in  respect  of  a  demand  which 
**  18  to  be  considered  as  established  there.  But  if  part  of  the 
**  asaets  is  found  in  England  in  the  hands  of  the  agent  of  such 
'<  executor,  without  any  specific  appropriation^  and  a  legatee  in 
**  England  institute  a  suit  here  for  the  payment  of  his  legacy 
**  oat  of  such  unappropriated  assets,  then  such  assets  are  to  be 
**  considered  as  administered  in  England,  and  the  legacy-duty 
*<  is  payable." 

+  S  Dyer,  S05. 

X  Cited  in  Scarlett  v.  B.  of  London,  1  Hagg.,  63  L 

f  At  the  conclusion  of  the  argument. 
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18S4.  testator  in  India,  and  locally  at  that  time  there, 
and  there  having  been  no  probate  in  this  country. 
That  question  coming  before  me  in  the  Court  of 
Chancery,  I  deemed  it  a  fit  one  (and  all  parties 
concurred  in  the  propriety  of  the  course  taken)  to 
send  it  for  the  opinion  of  the  Court  of  Exche- 
quer ;  because  it  was,  strictly  speaking  and  exclu- 
sively, a  question  upon  the  construction  of  an  act 
of  parliament  or  acts  of  parliament,  and  therefore 
in  no  sense  whatever  equitable  matter,  or  con- 
nected with  equitable  matter.  It  was  by  accident 
only  that  the  Court  of  Chancery  had  jurisdiction 
over  it,  or  interference  with  any  thing  relating 
to  the  matter  j  for  it  was  entirely  a  point  of  law. 
If  it  was  clear  that  a  case  should  have  been 
sent  for  an  opinion  of  a  court  of  law,  as  being 
a  legal  question  merely,  the  peculiar  nature 
of  that  question  made  it  equally  clear  to  what 
court  of  law  the  case  ought  to  be  sent,  that  it 
ought  to  be  sent  to  the  Court  of  Exchequer,  his 
Majesty's  high  revenue  court,  which  has  the 
greatest  experience  and  familiarity  with  questions 
of  this  description.  Accordingly,  the  case  having 
been  stated,  and  sent  with  the  concurrence  of 
the  parties,  and  the  Court  of  Exchequer,  having 
heard  the  argument  on  the  facts  stated,  came  to  a 
decision  which  your  Lordships  will  find  reported 
in  Mr.  Tyrrwhit's  Exchequer  Reports.  The 
Judges  certified  without  any  reasons,  as  is  usual 
in  such  cases;  the  grounds  of  that  decision 
therefore  we  do  not  see.  The  continuance  of 
this  practice  of  certifying  without  reasons  I 
trust  will  not  be  very  long,  the  disapprobation  of 
that  practice  having  been  very  universal  in  the 
profession,    and    discontent    haviner    b^en    more 
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than  once  expressed  by  Courts  of  Equity,  to 
which  certificates  of  opinions  of  the  courts  of 
common  law  have  been  from  time  to  time  sent 
for  a  great  number  of  years.  It  was  certified  that 
the  Crown  was  not  entitled  under  the  circum- 
stances. 

When  we  come  to  examine  the  reasons  on  which 
the  decision  may  be  founded,  they  appear,  on  the 
construction  of  the  act  of  parliament,  and  on 
general  principles,  to  be  perfectly  maintainable; 
but  they  do  also  appear,  (it  is  admitted,)  to  be  not 
with  great  facility,  nor  yet  very  readily  recon- 
dleable  with  one  or  more  decisions  of  that  same 
Court,  and  more  particularly  the  case  of  the  At- 
tomey-General  and  Cockerett^  and  two  others.  I 
confess  I  find  it  more  difficult  to  reconcile  those 
cases  with  the  acts  of  parliament  and  principle, 
than  I  do  find  it  difficult  to  reconcile  these  to  the 
opinion  of  the  Court  of  Exchequer  in  this  case. 
But  as  there  has  been  an  apparent  discrepancy  in 
the  course  which  the  Court  has  taken  in  dealing 
with  questions  of  this  description,  I  should  recom- 
mend to  your  Lordships,  out  of  deference  for  the 
former  decisions  of  that  Court,  rather  for  the 
present  to  postpone  coming  to  an  ultimate  decision 
until  you  have  had  more  opportunity  of  looking 
into  those  other  authorities;  for  it  is  to  be  ob- 
served that  all  these  authorities,  with  one  excep- 
tion, were  cited  before  the  Court  in  the  course  of 
the  argument  The  attention  of  the  Court,  before 
it  came  to  the  opinion  now  appealed  from,  was 
distinctly  drawn  to  these  cases  and  the  discrepan- 
cies between  them.  In  the  argument  on  the  part 
of  the  Respondent  in  the  court  below,  these  dis- 
crepancies were  fully  pointed  out  to  the  Court.    It 
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was  not,  therefore,  from  overlooking  these  prior 
cases  that  the  Court  formed  its  opinion,  but  it  was 
either  from  disregarding  those  authorities,  or  from 
the  impression  on  the  minds  of  the  Judges  of  the 
Court  of  Exchequer,  that  they  were  not  recon- 
cileable  with  the  case  at  present  before  the  House. 
And  it  is  to  be  observed,  that  a  very  cursory  view, 
a  slight  comparison  indicates  that  there  is  one  very 
material  distinction,  which  distinction  has  been 
pointed  out  by  both  the  learned  counsel  for  the 
Respondents. 

When  the  case  came  back  to  me  from  the  Court 
of  Exchequer,  to  which  I  had  sent  it,  I  have  no 
recollection  whether  it  was  again  argued  in  the 
Court  of  Chancery ;  I  rather  think  it  was  not ;  I 
rather  think  I  intimated  an  opinion  that  my  view 
of  the  question  coincided  with  the  opinion  of  the 
Court  of  Exchequer,  and  I  think  I  referred  to 
some  remarks  which  I  bad  flung  out  when  the  case 
was  sent  thither,  in  which  I  indicated  my  opinion, 
expressing  at  the  same  time  an  intimation  that  my 
opinion  might  come  here  to  be  corrected.  That 
is  rather  the  impression  upon  my  mind,  although  I 
have  no  very  distinct  recollection  on  the  subject: 
but  at  all  events  I  am  quite  certain  that  I  had  this 
present  in  my  mind,  and  it  operates  on  my  opinion 
at  this  moment,  after  all  I  have  to  day  heard,  and 
after  all  the  authorities  that  have  been  cited,  that 
it  would  require  very  strong  reasons,  it  must  be  a 
very  clear  difference  of  opinion  from  that  which 
has  been  certified,  though  without  reason,  from  the 
Court  of  Exchequer,  that  would  induce  me,  sitting 
in  the  Court  of  Chancery,  and  having  had  that 
opinion  on  a  mere  point  of  law,  and  on  a  point  of 
revenue  law,  coming  back  from  that  revenue  Court 
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and  on  forming  a  very  clear  opinion,  differing  from 
ihem,  and  that  they  were  wrong,  that  I  should  be 
disposed  to  follow  a  contrary  course  from  that 
which  had  been  pursued  by  that  Court  in  coming 
to  its  opinion. 

This  decision  of  mine,  and  the  opinion  of  the 
Court  of  Exchequer,  are  now  brought  under  your 
Lordships'  review,  and  undoubtedly,  on  the  au- 
thority of  the  Court  of  Exchequer,  certifying  their 
opinion,  without  any  partiality  of  feeling,  in  favour 
of  the  opinion  come  to  by  me,  (for  I  feel  none,  and 
should  have  wished  your  Lordships  to  treat  it  with- 
out any  kind  of  ceremony  if  you  thought  I  was 
wrong  in  agreeing  with  the  Court  of  Exchequer,) 
I  shall  strongly  urge  your  Lordships  to  adopt  that 
view  on  which  my  coincidence  with  that  Court  was 
founded,  namely,  that  nothing  less  than  an  un- 
hesitating conviction  that  the  Court  of  Exchequer 
was  wrong,  should  induce  your  Lordships  to  re- 
verse, or  would  alone  justify  your  Lordships  in 
reversing  a  decree  which,  though  nominally  the 
decree  in  equity,  is  in  reality  a  judgment  of  the 
revenue  Court  of  Exchequer,  on  a  purely  revenue 
point  of  law.  With  these  observations  I  leave  the 
case,  in  the  expectation  that  your  Lordships  will 
coincide  with  me,  that  it  is  fit  that  this  case  should 
stand  over  some  short  time  before  your  Lordships 
come  ultimately  to  a  decision. 

Lord  PbmketL — After  what  has  fallen  from  my 
noble  and  learned  friend,  I  do  not  think  it  would 
become  me,  as  this  matter  is  to  undergo  further 
consideration,  to  throw  out  any  intimation  of  any 
opinion  of  mine  upon  the  case ;  I  shall  feel  it  to 
be  my  duty,  between  this  and  the  time  when  your 
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Lordships  come  to  decide  on  the  question,  to  e:fc- 
amine  very  carefully  the  various  cases  that  have 
been  cited  as  standing  in  opposition  to  the  judgment 
of  the  Court  of  Exchequer.  It  is  alleged  that 
this  claim  is  founded  on  the  principle,  that  when 
property,  though  Indian  property,  comes  to  be 
administered  in  this  country,  it  is  subject  to  the 
operation  of  this  tax :  whether  that  reason  is  es-^ 
tablished  in  each  and  every  of  these  cases,  whether 
some  modification  of  that  principle  may  not  have 
been  introduced,  and  some  special  circumstances 
relied  on,  may  be  matter  deserving  serious  con- 
sideration. If  your  Lordships  did  not  find  in  any 
of  these  cases  that  the  general  principle  has  been 
acted  on  without  those  other  circumstances  being 
taken  into  consideration,  it  would  go  far  to  make 
one  entertain  some  degree  of  doubt  on  the  sound-* 
ness  of  such  a  principle.  I  do  not  mean  by  what  I 
am  throwing  out  to  intimate  that  the  principle  may 
not  have  application,  or  that  the  application  of  that 
principle  may  be  shaken  by  the  peculiar  circum^ 
stances  which  distinguish  this  case.  I  shall  look 
at  it  with  great  anxiety  before  I  give  an  opinion. 


9th  June.  The  Lord  Chancellor. — This  case  arose  upon 
the  construction  of  the  legacy  act,  with  respect  to 
the  charging  of  the  legacy  duty  upon  certain  funds 
of  the  testator,  who  made  his  will  and  died  in 
India ;  and  as  the  question  that  was  raised  before 
me  was  a  matter  of  mere  law  and  a  matter  of 
revenue,  I  sent  it  to  the  Court  of  Exchequer, 
and  the  Judges  of  that  court,  afler  hearing  argu- 
ments upon  the  case,  and  considering  all  the  au- 
thorities cited  at  the  bar,  certified,  as  is  the  usual 
practice  (though  I  hope  a  practice  that  will  soon 
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cease),  without  reasons  to  the  Court  of  Chancery, 
iwhich  certificate  of  their  opinion  I  received,  and 
upon  that  ground  I  decided  the  cause.  That 
opinion  was,  that  under  the  circumstances  of  this 
case  the  legacy  duty  was  not  payable;  that  in 
short  this  case  in  its  circumstances  was  not  within 
the  operation  of  the  act 

When  the  case  was  argued  here,  I  stated  to  your 
LfOrdships  that  it  would  have  required  a  very  strong 
opinion  indeed,  and  a  very  clear  opinion  on  the 
part  of  any  Judge  sitting  in  the  court  in  which  I 
have  the  honour  of  presiding,  to  have  induced  him 
to  decide  a  cause  contrary  to  the  clear  and  unani- 
mous opinion  in  a  revenue  case,  on  the  construction 
of  a  revenue  act,  of  the  highest  revenue  court  in 
this  country.     I  saw  no  reason  whatever  of  a 
nature  to  justify  more  than  the  entertaining  a 
doubt  upon  the  subject     That  it  was  wholly  free 
from  all  doubt,  that  I  was  entirely  and  ex  omni 
parte  satisfied  with  the  judgment  certified  by  those 
learned  Judges,  and  certified  to  roe  without  the 
reasons  and  the  grounds  whereon  that  judgment 
was  founded  being  given,  I  will  not  now  take  upon 
me  to  say.    Being  ignorant  of  those  reasons,  I  saw 
that  there  was  an  apparent  conflict  between  the 
decision  to  which  their  Lordships  had  come  and 
one  or  two  former  cases  of  the  same  court,  and 
therefore  when  the  case  came  before  me  in  the 
Court  of  Chancery,  I  can  only  say,  that  whatever 
doubt  might  be  raised  in  my  mind  by  the  com- 
parison of  these  authorities,  whatever  darkness  I 
might  be  left  in  as  to  the  grounds  of  the  decbion 
to  which  the  Judges  of  the  Court  of  Exchequer 
has  come,  nevertheless,  in  deference  to  that  de- 
cision, and  seeing  no  grounds  strong  enough  to 
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1834.  rebut  whatever  might  be  their  reasons,  and  seeing 
nothing  clear  enough  on  the  opposite  side  to  en- 
title me  to  differ  from  such  an  authority  upon  such 
a  question,  I  felt  bound  by  it  and  decided  accord- 
ingly. 

In  consequence,  however,  of  the  conflict  of  these 
former  cases  and  authorities  with  the  decision  in 
this  case,  it  very  naturally  came  by  appeal  before 
your  Lordships,  and  was  argued  at  great  length  by 
the  learned  counsel.     I  had  then  the  valuable  as- 
sistance of  a  noble  and  learned  friend,  the  Lord 
Chancellor  of  Ireland,  who  considered  the  author- 
ities, and  I  hold  in  my  hand  his  own  opinion  de- 
livered upon  these  authorities  which,  with  his  acute 
and  discriminating  mind,  underwent  discussion  by 
him,  and  he  holds,  as  I  do,  that  they  are  clearly 
distinguishable  from  the  present ;  that  neither  in 
the  case  of  the  Attomey-General  v.  CockereU^f  nor 
any  of  the  other  cases,  were  the  facts  such  as  to 
entitle  us  to  say  that  they  are  precisely  in  point  with 
this ;  and  that,  consequently,  there  is  no  conflict  in 
reality  between  those  cases  and  the  present  In  the 
Attomey-General  \.  Cockerel^  the  will  was  proved 
in  the  Prerogative  Court  of  Canterbury,  and  the 
party  assumed,  as  the  judgment  of  the  Court  states, 
the  character  and  duty  of  executor  of  the  will  of  a 
Mn  Robertson.    In  the  Attorney  General  v.  Beat- 
son\^  the  Defendant  proved  the  will  in  England; 
and  in  the  matter  oi  EwinX^  the  will  was  made  and 
proved  in  England,  and  the  only  point  decided 
was,  that  assets  which  were  in  foreign  funds  were 
liable  to  the  duty  in  this  country. 
Upon  all  these  grounds,  and  having  this  concur- 
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rence  of  my  noble  and  learned  friend,  who  has  paid 
very  great  attention  to  the  question  (and  who  has 
given  me  a  long  and  elaborate  written  opinion 
upon  the  subject),  I  will  now  simply  state  further, 
that  in  affirming  this  judgment  in  the  peculiar  cir- 
cumstances of  this  case,  it  does  not,  I  apprehend, 
over-rule  any  of  the  former  cases  upon  this  sub* 
ject,  on  account  of  the  difiference  to  which  I  have 
adverted  between  those  cases  and  this.  There 
is  no  conflict  between  them;  at  least  this  case 
stands  upon  one  set  of  particular  circumstances, 
aod  those  upon  other  particular  circumstances,  and 
therefore  I  do  with  the  most  entire  confidence  now 
call  upon  your  Lordships  to  affirm  the  decision  of 
the  Court  below.  Of  course  it  is  not  a  case  for 
any  costs. 

Judgment  affirmed. 


1SS4. 


44  CASES   IN   THE  HOUSE   OF    I.ORD9 

1834. 


Sir  William  Hobne,  Knight,  His  1  AtypeUant  - 
Majesty's  Attorney-General        -  j     ^^^         ' 

William  Hope,  James  Wood,  ^riA\  Respondents. 
James  Brierly  -        •        -  J        -^ 

M.,  a  merchant,  domiciled  in  England,  died,  haWng  made  bis 
will  and  leaving  a  large  personal  estate,  partly  situate  in 
England  and  partly  in  the  United  States  of  North  America- 
The  executors  appointed  by  his  will,  who  were  also  domi- 
ciled in  England,  upon  obtaining  probate  paid  a  duty  Co  the 
Crown  limited  to  the  value  of  the  effects  in  England,  but 
proceeded  to  collect  and  administer  all  the  personal  estate  of 
their  testator  both  in  England  and  in  America. 

Upon  an  information  filed  by  the  Attorney-General  on  behalf 
of  the  Crown,  making  these  allegations,  and  claiming  pro- 
bate duty  upon  the  whole  personal  estate,  and  a  general  de- 
murrer to  that  information,  held  that  the  probate  duty  was 
not  payable  upon  that  part  of  the  effects  which  was  in 
America. 


On  the  9th  day  of  March,  1832,  his  Majesty's 
Attorney-General  filed  an  information  (which  was 
afterwards  amended)  on  the  equity  side  of  his 
Migest/s  Court  of  Exchequer,  against  the  Re- 
spondents, thereby  stating,  amongst  other  things, 
to  the  effect  following: — 

John  Marshall  was  for  many  years  previous  to, 
and  at  the  time  of  his  death,  resident  and  domi- 
ciled in  England,  and  had  no  other  place  of  resi- 
dence or  domicile.  He  was  a  merchant  trading 
with  North  America,  and  at  the  time  of  his  death 
was  possessed  of  or  entitled  to  very  large  personal 
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estate  and  effects,  amounting  together  to  300,000/.       1884. 
and  upwards,  part  of  which  personal  estate  and     ^^awr- 
eflfects  was,  at  the  time  of  his  death,  situate  in  this      o«h«eal 
country,  or  on  the  high  seas,   and  the  residue       hom. 
thereof  was,  at  the  time  of  his  death,  situate  in 
N^orth  America,  and  consisted  partiy  of  goods  and 
efifects  belonging  to  him,  and  which  had  been  sent 
by  him  to  North  America  for  sale,  and  were  then 
remaining  in  the  hands  of  his  agents  and  unsold  at 
New  York  and  elsewhere  in  North  America ;  and 
partly  of  book  debts  and  other  simple  contract 
debts  due  and  owing  to  him  from  divers  persons  at 
the  time  of  his  death,  domiciled  and  resident  in 
North   America;    and  partly  of  monies  in  the 
public  funds  or  stocks  of  the  United  States  of 
North  America,  and  in  the  funds  or  stock  of  the 
State  of  New  York,  in  North  America,  standing 
partly  in  the  name  of  John  Marshall  and  partiy  in 
the  name  of  his  agent  there. 

John  Marshall  made  and  published  his  will,  and 
a  codicil  thereto,  bearing  date  respectively  the  2Sd 
day  of  August,  1823,  and  the  15th  day  of  May, 
1824,  and  he  appointed  the  Respondents,  William 
Hope,  James  Wood,  and  James  Brierly,  executors 
of  his  said  will  and  codicil.  The  testator  died  on 
or  about  the  19th  day  of  July,  1824,  without 
having  altered  or  revoked  his  will  or  codicil  as  to 
the  appointment  of  executors ;  and  the  executors, 
on  the  28th  day  of  September,  1824,  applied  for 
and  obtained  probate  of  the  will  and  codicil  in  the 
proper  Ecclesiastical  Court  in  this  country,  for  the 
purpose  of  administering  the  whole  of  the  testator's 
personal  estate  and  effects,  or  so  much  thereof  as 
required  probate  for  the  purpose  of  being  adminis- 
tered by  the  executors,  and  as  being  the  proper 
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Sir  William  Horne,  Knight,  His  1   A^^^n^^* 
Majesty's  Attorney-General        -  J  ^PP^^^'i 

William  Hope,  James  Wood,  and  1  n^^^j^, 
James  Brierlt  -        .        ,] Respondents. 

M.,  a  merchant,  domiciled  in  England,  died,  having  made  his 
will  and  leaving  a  large  personal  estate,  partly  situate  in 
England  and  partly  in  the  United  States  of  North  America* 
The  executors  appointed  by  his  will,  who  were  also  domi- 
ciled in  England,  upon  obtaining  probate  paid  a  duty  to  the 
Crown  limited  to  the  value  of  the  effects  in  England,  but 
proceeded  to  collect  and  administer  all  the  personal  estate  of 
their  testator  both  in  England  and  in  America. 

Upon  an  information  filed  by  the  Attorney-General  on  behalf 
of  the  Crown,  making  these  allegations,  and  claiming  pro- 
bate duty  upon  tlie  whole  personal  estate,  and  a  general  de- 
murrer to  that  information,  held  that  the  probate  duty  was 
not  payable  upon  that  part  of  the  effects  which  was  in 
America. 


On  the  9th  day  of  March,  1832,  his  Majesty's 
Attorney-General  filed  an  information  (which  was 
afterwards  amended)  on  the  equity  side  of  his 
Mqesty's  Court  of  Exchequer,  against  the  Re- 
spondents, thereby  stating,  amongst  other  things, 
to  the  effect  following : — 

John  Marshall  was  for  many  years  previous  to, 
and  at  the  time  of  his  death,  resident  and  domi- 
ciled in  England,  and  had  no  other  place  of  resi- 
dence or  domicile.  He  was  a  merchant  trading 
with  North  America,  and  at  the  time  of  his  death 
was  possessed  of  or  entitled  to  very  large  personal 
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estate  and  eflects,  amounting  together  to  800,000/.       18S4. 
and  upwards,  part  of  which  personal  estate  and     ^^j^^^l^. 
effects  was,  at  die  time  of  his  death,  situate  in  this      ouvemai. 
couhtiy,  or  on  the  high  seas,   and  the  residue        hom. 
thereof  was,  at  the  time  of  his  death,  situate  in 
North  America,  and  consisted  partly  of  goods  and 
efl^cts  belonging  to  him,  and  which  had  been  sent 
by  him  to  North  America  for  sale,  and  were  then 
remaining  in  the  hands  of  his  agents  and  unsold  at 
New  York  and  elsewhere  in  North  America ;  and 
partly  of  book  debts  and  other  simple  contract 
debts  due  and  owing  to  him  from  divers  persons  at 
the  time  of  his  death,  domiciled  and  resident  in 
North   America;    and  partly  of  monies  in  the 
public  funds  or  stocks  of  the  United  States  of 
North  America,  and  in  the  funds  or  stock  of  the 
State  of  New  York,  in  North  America,  standing 
partly  in  the  name  of  John  Marshall  and  partly  in 
the  name  of  his  agent  there. 

John  Marshall  made  and  published  his  will,  and 
a  codicil  thereto,  bearing  date  respectively  the  9id 
day  of  August,  1823,  and  the  15th  day  of  May, 
1824,  and  he  appointed  the  Respondents,  William 
Hope,  James  Wood,  and  James  Brierly,  executors 
of  his  said  will  and  codicil.  The  testator  died  on 
or  about  the  19th  day  of  July,  1824,  without 
having  altered  or  revoked  his  will  or  codicil  as  to 
the  appointment  of  executors ;  and  the  executors, 
on  the  28th  day  of  September,  1824,  applied  for 
and  obtained  probate  of  the  will  and  codicil  in  the 
proper  Ecclesiastical  Court  in  this  country,  for  the 
purpose  of  administering  the  whole  of  the  testator's 
personal  estate  and  effects,  or  so  much  thereof  as 
required  probate  for  the  purpose  of  being  adminis- 
tered by  the  executors,  and  as  being  the  proper 
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1854.  probate  for  that  purpose;  and  the  executors  paid 
for  duty  on  such  probate  the  sum  of  QjSl  only, 
and  a  stamp  was  impressed  on  the  probate  for  that 
amount  and  no  more.  The  duty  so  paid  by  the 
executors  on  such  probate  was  in  respect  only  of 
such  part  of  the  testator's  personal  estate  and 
effects  as  was  at  the  time  of  his  death  situate  in 
this  country  or  upon  the  high  seas,  and  which  was 
under  the  value  of  SOfiOOl ;  and  the  executors 
never  applied  for  or  obtained  probate  to  be  granted 
by  any  other  Court  of  Jurisdiction,  and  never  ap- 
plied for  or  obtained  any  other  probate  than  the 
probate  hereinbefore  mentioned. 

The  executors,  by  virtue  of  such  probate,  pro- 
ceeded to  collect  and  administer,  and  in  fact  col- 
lected and  administered  in  England,  the  whole  of 
the  personal  estate  and  effects  of  the  testator, 
whether  situate  in  England  or  elsewhere,  at  the 
time  of  the  testator's  death,  or  the  principal  part 
thereof,  to  the  amount  of  300,000/.  and  upwards. 

The  executors  never  applied  to  the  commis- 
sioners of  stamps  to  pay,  and  never  paid  any  fur- 
ther duty  in  respect  of  the  testator's  estate  and 
effects,  in  addition  to  the  duty  which  they  so  paid, 
as  aforesaid,  and  which  duty  was  sufficient  only  to 
satisfy  the  debt  owing  to  his  Majesty  in  respect  of 
the  probate  duty  upon  such  part  of  his  personal 
estate  and  effects  as  was,  at  the  time  of  his  death, 
situate  in  England  or  upon  the  high  seas,  and  was 
wholly  insufficient  to  satisfy  any  duty  upon  such 
part  of  the  personal  estate  and  effects  of  the  tes- 
tator as  was,  at  the  time  of  his  death,  situate  in 
North  America.  Ail  the  executors,  at  the  time  of 
the  testator's  death,  and  at  the  time  when  they  took 
out  and  obtained  such  probate  as  aforesaid,  were 
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resident  and  domiciled  in  England,  and  ever  after-      18S4. 
wards  continued  to  reside  and  were  domiciled  in     ^l2^ 
England.  «khmal 

The  information  prayed  that  it  might  be  de-  bopx. 
clared,  that  a  debt  arose  and  became  payable  to 
his  Majesty  in  respect  of  probate  duty  upon  the 
whole  amount  of  the  personal  estate  and  effects  of 
the  testator,  including  as  well  the  personal  estate 
and  efiects  of  the  testator,  which,  at  his  death,  were 
situate  in  England  or  upon  the  high  seas,  as  the 
personal  estate  and  effects  which  were  then  in 
America ;  and  that  such  debt,  in  respect  of  the 
personal  estate  and  effects  of  the  testator,  which, 
at  his  death,  were  in  America,  was  payable  by  the 
Respondents  to  his  Majesty,  and  that  the  same 
ought  to  be  paid  out  of  the  testator's  personal 
estate  and  effects,  or  otherwise  by  the  Respondents 
personally,  and  that  the  necessary  accounts  might 
be  decreed  to  be  taken  of  the  testator's  personal 
estate  and  effects,  which,  at  his  death,  were  situate 
in  America,  and  of  the  amount  of  duty  which 
accrued  due  to  his  Majesty  for  probate  duty  upon 
the  probate,  which  ought  to  have  been  taken  out 
in  respect  of  such  personal  estate  and  effects ;  and 
that  the  Respondents  might  be  decreed  to  pay  the 
amount  of  duty  which,  upon  taking  such  accounts, 
should  appear  justly  due  and  owing  to  his  Majesty ; 
and  that  the  Respondents  and  each  of  them  might 
be  restrained  by  the  injunction  of  the  Court  of 
Exchequer  from  further  administering  the  testator's 
estate  and  effects,  or  from  intermeddling  therewith, 
until  the  duty  should  be  ascertained  and  paid; 
and,  if  necessary,  that  a  receiver  might  be  ap- 
pointed  of  the  outstanding  personal  estate  and 
eflfects  of  the  testator,  with  all  proper  directions ; 
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1834.  and  that  the  Respondents  might  be  decreed  to  pay 
the  costs  of  the  suit. 

The  Respondents  appeared  to  the  infonnation, 
and  on  the  21st  day  of  May,  18S3,  and  filed  a 
general  demurrer  thereto.  The  demurrer  was  set 
down  for  argument,  and  came  on  to  be  heard  be- 
fore the  Judges  of  the  Court  of  Exchequer,  at 
Westminster,  in  Trinity  Term,  1833,  when  their 
Lordships,  by  an  order  dated  the  3d  day  of  June, 
1833,  allowed  the  demurrer. 

The  appeal  was  against  this  order. 

For  the  Appellant— The  AttofTiey-General  and 
Sir  George  Grey. 

By  the  true  construction  of  the  acts  of  parlia^ 
ment  by  which  probate  duty  is  chargeable  upon  the 
personal  estate  and  efiects  of  deceased  persons  for 
or  in  respect  of  which  probate  shall  be  granted, 
such  duty  is  chargeable  and  ought  to  be  paid  upon 
all  the  personal  estate  and  effects  of  a  testator 
wherever  situate  at  the  time  of  his  death,  when 
probate  is  granted  in  England,  and  which  are  coL 
lected  and  got  in  by  such  executors,  and  are  ad- 
ministered in  England  by  them  under  the  probate. 

In  this  case  the  executors  having  taken  posses- 
sion of  the  whole  of  the  personal  estate  and  eflfecta 
of  the  testator,  and  having  administered  the  same 
in  this  country  under  and  by  virtue  of  the  probate, 
the  whole  of  such  personal  estate  and  effects,  in- 
eluding  so  much  thereof  as  was  situate  in  America 
at  the  time  of  the  testator's  death,  must  be  taken 
and  considered  as  the  personal  estate  and  effects 
for  or  in  respect  of  which  such  probate  was 
granted,  and  therefore  liable  to  probate  duty. 

The  Respondents  not  having  paid  probate  duty 
upon,  or  rendered  an  account  of  any  part  of  the 
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personal  estate  and  effects  of  the  testator,  which  18344 
were  at  the  time  of  his  death  situate  in  North 
America,  and  which  the  Defendants,  by  their  de-* 
murrer,  admitted  to  consist  pardy  of  book  debts 
and  other  simple  contract  debts,  as  alleged  by  the 
bill,  such  demurrer  ought  not  to  have  been  allowed, 
but  his  Majesty's  Attorney-General  was  entitled  in 
respect  of  such  particulars,  at  least,  to  a  discovery 
by  way  of  answer,  and  to  an  account  or  inquiry  as 
to  such  particulars  by  the  Decree  of  the  Court* 

As  the  information  alleges  that  the  assets  were 
obtained  in  England  by  virtue  of  the  probate  in 
England,  the  allegatioq  is  admitted  by  the  de- 
murrer* Suppose  the  fUnds  had  been  &st  trans^ 
mitted  from  America,  and  then  the  probate  taken 
out,  could  it  have  been  contended  that  they  were 
not  liable  to  the  probate  duty,  because  they  were 
not  within  the  diocese  at  the  death  of  the  testator? 
The  case  of  Logan  v«  Fairlie  does  not  apply  in 
circumstances,  because  the  funds  were  in  India 
and  the  probate  was  taken  out  there,  the  testator 
died,  and  the  executors  resided  there.  But  the 
principle  of  that  decision  is  in  favour  of  the  Ap* 
pellant,  for  in  this  case  all  the  proceedings  and 
transactions  were  in  England*  The  fund  alone 
was  in  America,  and  it  was  administered  under 
the  probate.  There  is  no  authority  to  show  that 
the  ordinary  is  not  intitled  to  grant  probate  as  to 
property  beyond  his  diocese^  There  must  be  some 
person  to  administer  the  property  of  a  testator  or 
intestate.  It  forms  part  of  his  personal  estate 
wheresoever  situate,  and  therefore  belongs  to  the 
jurisdiction  of  the  ordinary.  The  executor  obtains 
possession  by  means  of  the  probate,  and  therefore 
must  pay  duty*     His  right  of  administration  can^* 

VOL*  VIII*  E 
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JBS4.      not  go  beyond  the  amount  of  duty  which  he  has 
paid  on  the  probate:  Cart  v.  Roberts.* 

For  the  Respondents,  —  Mr.  Rolfe  and  Mr. 
TFigram. 

The  probate  duty  is  not  payable  unless  the  pro- 
perty to  be  administered  is  in  England,  otherwise 
if  it  is  in  a  foreign  country.  The  grant  of  probate 
by  the  ordinary  originated  in  the  claims  of  the 
church  upon  the  property  of  persons  dying  without 
willf  Where  the  property  was  disposed  of  by  will, 
a  compensation  was  made  to  the  ordinary  for  his 
claim*  If  probate  duty  must  be  paid  on  property 
in  a  fcwreign  country,  it  may  be  paid  twice  upon 
the  same  fund*  The  doctrine,  that  an  executor 
cannot  sue  beyond  the  amount  he  has  paid  for 
probate  duty,  does  not  stand  upon  any  satisfactory 
authority:  Hunt  v.  Stevens \  is  the  foundation 
case,  and  will  not  stand  the  test  of  examination. 
The  duty,  according  to  the  obvious  construction  of 
the  words  of  the  Stamp  Act,  is  imposed  in  respect 
of  property  in  England.  Suppose  a  suit  brought 
by  an  executor  for  1000/.J  and  the  probate  duty 
paid  was  only  500/.,  and  the  other  500L  is  trust 
money:  how  is  the  fact  to  be  ascertained  ?  Can  it 
be  tried  collaterally,  or  must  it  appear  by  affidavit 
upon  motion  for  a  new  trial  ?  The  case  is  ruled 
by  the  Atiomey-General  v.Dimondtf  and  Ewm^s 
case.%  The  question  as  to  legacy  duty  depends 
upon  the  domicile ;  and  there  is  no  distinction  in 
principle  as  to  the  probate  duty.  In  ancient  times 
each  ordinary  took  what  was  within  his  own  diocese. 

In  reply. — The  authorities  of  Ewm*s  case  and 

♦  2  B.  &  Ad.  905.  t  3  Taun.  1 13. 

t  1  Cr.  &  J.  356.     1  Tyr.  243. 
S  ICr.  &J.  151.     1  Tyr.  91. 
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DimaruTs  case  stand  only  upon  obiter  dicta^  and  in      1S34. 
effect  they  are  now  subjudice.    The  question  is,  in    ^^^^. 
respect  of  what  property  is  the  probate  applicable  ?     o«rMAii 
That  it  was  in  America  at  the  testator's  death,  and       hq^ 
received  or  administered  here  afterwards,  can  make 
no  difference  in  principle.     This  judgment  cannot 
be  supported,  unless  the  former  authorities  are 
overruled:  Logan  v.   Fairlie ;  Low  v.   Fairlie ; 
AtiOTTietf'General  v.  CockerelL 

The  Lord  Chancellor.'^ — In  considering  this  case,  Julg  25. 
which  comes  by  appeal  from  a  decision  of  the 
Court  of  Exchequer,  it  is  necessary  I  should  re- 
mind your  Lordships^  as  I  did  on  a  former  occa^ 
sion,  of  the  case  of  The  Attoimey-Oeneral  v.  Jack^ 
san.  This  is  a  decision  by  a  Court  entitled  to  the 
greatest  respect,  not  merely  in  reference  to  matters 
which  more  ordinarily  come  before  the  Courts  of 
this  country,  but  in  reference  particularly  to  matters 
of  revenue,  inasmuch  as  the  jurisdiction  which 
the  constitution  and  the  law  of  this  country  has 
given  to  that  court  leads  them,  especially  to  the 
handling  questions  of  this  description.  It  was 
upon  such  ground  that  I  felt,  though  there  were 
certain  doubts  in  my  mind  on  a  comparison  of  the 
cases  of  The  Attorney-General  v.  Cockerell,  The 
Aitomey^General  v.  Beatson,  and  other  cases,  with 
the  decision  of  the  Court  in  Forbes  v.  Jackson, 
which  was  a  case  from  the  Court  of  Chancery,  that 
it  must  be,  as  I  stated,  a  very  clear  opinion,  and  one 
very  confidently  entertained,  and  without  any 
hesitation,  that  should  entitle  me,  and  therefore 
incline  me,  to  advise  your  Lordships  to  differ  from 
that  Court  on  a  solemn  judgment  delivered  after, 
hearing  all  the  arguments  which  could  be  urged  on 
*  At  the  conclusion  of  the  argument. 
£  Q 
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1834.  both  sides.  Nevertheless,  your  Lordships  are 
bound  in  this,  as  in  all  other  cases,  to  judge  for 
yourselves^  as  the  Court  below  were  bound  to  judge 
for  themselves ;  and  if,  on  serious  consideration,  I 
cannot  bring  my  mind  to  think  that  they  have  well 
decided  this  case,  it  will  be  my  duty  to  represent 
that  result  to  your  Lordships.  I  shall,  therefore, 
take  time  to  consider  the  arguments  which  have 
been  urged,  to  examine  the  statutes  and  the  autho^ 
ritiesi  and  to  make  inquiry  of  the  Very  learned 
Judge  at  the  head  of  the  Ecclesiastical  Courts 
upon  some  matters  which  have  been  brought  into 
discussion  in  argument  here,  but  which  do  not 
appear  to  have  been  touched  upon  in  the  Court 
below*  It  is  not  a  very  elaborate  judgment;  never- 
theless, the  question  is  put  in  the  mode  of  stating 
it  on  its  right  footing.  The  learned  Chief  Baron  not 
taking  the  very  words  of  the  schedule  and  clauses 
of  the  act  of  parliament,  but,  in  giving  judgment^ 
which  I  understand  to  have  been  delivered,  after 
taking  time  to  consider,  lays  it  down  (and  that  is 
clearly  right)  that  the  whole  question  is,  whether, 
in  respect  of  the  300,000/.,  or  any  portion  of  that 
amount,  a  probate  was  granted.  If  it  was  granted 
in  respect  of  that  money  cadet  quwstioj  clearly  pro- 
bate duty  is  payable :  if  it  was  not  granted  in 
respect  of  that  money,  the  question  is  at  an  end  on 
the  other  side,  the  duty  is  not  payable. 

The  learned  Attorney^General  agrees  that  this  was 
tlie  right  way  of  putting  the  question ;  but  he  at- 
tempts to  limit  the  decision  by  the  pleadings,  and  to 
make  this  decision  in  the  affirmative  of  that  which  is 
alleged,  but  which  would  not  decide  the  general 
question ;  that  would  still  be  left  open  to  argument, 
although  this  probate  was  allowed  to  be  granted  in 
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respect  of  the  property  in  question.  He  has  le-  18S4. 
course  to  an  argument  in  which  I  do  not  go  along 
with  him,  though  I  do  in  a  great  deal  of  his  aigu* 
ment  as  to  the  locality  or  nonJocality,  and  the 
shifting  nature  of  personal  property  in  generaL 
He  says,  Look  at  the  information,  and  you  will  see 
the  demurrer  confesses  the  facts ;  you  will  see  that 
by  the  information  it  is  alleged,  and  therefore  by 
the  force  of  the  demurrer  must  be  taken  to  be 
admitted,  that  it  was  in  respect  of  this  probate,  or 
by  force  and  effect  of  it,  that  possession  was  ob- 
tained  by  the  party  of  this  American  fund ;  there- 
fore,  says  he,  it  follows  that  the  probate  was  granted 
in  respect  of  that  foreign  fund.  I  do  not  concur 
in  that  view  of  the  case :  it  may  very  easily  be 
conceived  that  the  probate  was  granted  in  reject 
of  goods  and  chattels  locally  situate  within  the 
bounds  of  the  Ecclesiastical  jurisdiction,  and  in 
respect  of  nothing  else.  The  probate  granted,  and 
to  that  limited  extent  granted  here  by  the  Court, 
may  have  been  used  elsewhere  fov  another  purpose, 
and  with  respect  to  other  property  out  of  the  Ec- 
clesiastical jurisdiction ;  and  by  means  of  probate 
granted  alio  intuitu  by  the  Ecclesiastical  Court,  by 
«  use  being  made  of  it  elsewhere,  the  possession  of 
the  estate  and  effects  there  situate  may  have  been 
obtained,  though  it  wa3  not  in  respect  of  that 
foreign  property  that  the  probate  was  granted) 
but  assuming  the  fact  of  a  probate  being  used  for 
one  purpose  abroad,  if  it  was  granted  for  another 
at  home,  it  does  not  by  any  means  follow  that  the 
person  possessing  the  probate,  having  used  it  for 
the  purpose  of  getting  in  a  foreign  estate,  and 
being  enabled  by  that  means  to  get  in  that  foreign 
estate,  that  be  must  be  said  to  have  obtained  (^ 

£  3 
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1834,  probate  for  the  sake  of  getting  in  that  foreign 
estate.  This  is  not  decisive  at  all  of  the  question ; 
I  only  throw  it  out  for  the  purpose  of  disembar- 
rassing the  case  of  that  argument.  It  will  not  be 
on  such  ground  that  I  should  propose  to  your 
Lordships  to  decide  against  the  judgment  of  the 
Court  below  j  I  shall  feel  it  to  be  my  duty  to  con- 
sider the  case  with  great  anxiety  before  I  shall  be 
prepared  to  come  to  a  conclusion. 

I  was  very  much  impressed  with  the  argument 
as  to  the  nature  of  the  probate  granted  by  the 
Ecclesiastical  Court,  and  the  ground  for  granting 
it,  as  connected  with  the  jurisdiction  of  the  Eccle- 
siastical Court,  Jf  I  could  be  satisfied  that  the 
Ecclesiastical  Court  has  so  far  forth  taken  into  its 
view  goods  or  personal  estate  of  a  testator  or  in- 
testate locally  situate  beyond  its  jurisdiction ;  that, 
after  the  period  of  its  having  granted  probate,  for 
instance ;  or  that  before  probate  was  granted,  when 
the  estate  was  administered  in  pios  usus^  for  the 
safety  of  the  soul,  as  it  was  called,  which  meant,  in 
many  cases,  the  benefit  of  the  survivor  (or,  at  least, 
persons  might  be  disposed  so  to  consider  it),  that 
at  any  time  the  bishops,  by  which  I  mean  the 
Romish  bishops  (for  they  alone  are  responsible), 
had  drawn  over  to  the  same  uses  property  out 
of  their  own  diocese;  that,  having  possessed 
themselves  of  that  which  was  within  their  grasp 
at  the  time  of  the  death  of  the  party,  they  had 
afterwards  extended  that  grasp  abroad,  so  as  to 
get  hold  of  that  which  at  the  time  of  the  death 
was  not  within  their  diocese,  and  had  taken  that 
for  themselves ;  that  would  go  a  very  great  way  in 
support  of  the  Attomey-General's  argument,  and 
would  be  almost  conclusive,  as  it  would  almost 
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entirely  displace  the  very  ingenious  arguments  of      18S4. 
Mr,  Rolfe  and  Mn  Wigram. 

This  is  a  matter  not  merely  of  antiquarian  cu- 
riosity, it  beara  most  materially  upon  the  casie ;  it 
is  a  subject  which  I  shall  take  care  to  inquire  into,, 
and,  happily,  I  have  the  best  means  of  prosecuting 
that  inquiry  by  ascertaining  the  opinion  upon  it  of 
men  of  very  great  learning  and  experience,  the, 
learned  Judges  in   the  Ecclesiastical  Courts:  I 
shall  comnjunicate  with  them  upon  that  subject, 
and  ascertain  their  opinion  of  the  extent  of  Eccle- 
siastical jurisdiction  in  former  times.    But  then»  if 
I  shall  find  that  the  Ecclesiastical  Court  had  not 
jurisdiction  over  property  beyond  its  own  limits, 
there  will  arise  another  diflBculty,  which  ia  flung 
out  by  the  Attorney-General,  who  argues,  if  the 
ordinary  did  not  get  it,  what  became  of  it ;  it  was 
not  bona  ntdliics^  nor  was  it  bona  vacantia^    To 
whom  did  it  go  if  it  did  not  go  to  the  ordinary  |?ro: 
sabite  anivuB  f    I  suppose  it  will  not  be  said  that 
it  belonged  to  the  lord  of  the  manor :  it  would 
be  ridiculous  to  make  that  supposition.    It  will 
not  be  said  that  it  belonged  to  the  Crown.,  I  never 
heard  of  its  being  considered  as  mere  bona  nuiUw^ 
or  bona  vacantia.    There  must  be  some  adminis- 
tration, some  mode  of  dealing  with  it ;  and  if  that 
is  not  of  a  local  nature,  if  it  is  not  limited  by  the 
extent  of  the  diocesan's  jurisdiction,  who  assumed 
to  administer  in  those  days,  and  subsequently  baa 
granted  probate  to  the  executor,  confirming  the. 
appointment  of  the  deceased,  or  letters  of  adminis- 1 
tration  appointing  the  individual  to  discharge  the. 
duty  in  relation  to  that  property,  the  difficulty  la 
to  see  by  what  rule  it  is  to  be  determined. 

These  are  the  points  which  I  wish  to  look  into» 

£  'h 


S6  CASES   m   THE  HOUSE   OP  LORDS 

1^34,  and  I  shall  do  so  most  carefully,  because,  though  the 
case  depends  much  upon  them,  they  do  not  appear 
to  have  exercised  the  ingenuity  and  called  for  the 
learning  of  the  counsel  below,  or  to  have  received 
any  adjudication,  or,  I  may  say,  any  consideration, 
from  the  learned  Judges  of  the  Court  below.  So 
far  as  I  can  perceive,  they  appear  not  to  have  been 
argued — certainly  they  appear  not  to  have  been 
decided  — by  any  of  the  learned  Judges,  or  to  have 
formed  any  ingredient  in  their  decision.  The  de- 
cision was  given  by  the  Lord  Chief  Baron  alone  : 
it  was  given  by  him  after  time  taken  for  consider- 
ation ;  whether  it  was  pronounced  verbally,  or  whe. 
ther  it  was  in  writing,  is  quite  immaterial ;  a  judg* 
ment  delivered  by  the  head  of  the  Court,  after 
time  taken  for  deliberation,  must,  as  it  is  said,  be 
taken  to  be  the  judgment  of  the  whole  Court;  and 
that  is  true.  Nevertheless,  Mr,  Baron  Bayley,  it 
appears,  did  take  a  part;  he  threw  out,  in  the  course 
of  the  argument,  various  interlocutory  remarks, 
some  of  which  are  valuable.  I  have  looked  at 
them  with  reference  to  the  Lord  Chief  Baron's 
judgment.  They  bear  the  marks  of  Mr.  Baron 
Bayley*s  well-informed  and  acute  understanding; 
and  I  think  I  can  trace  the  reasonings  of  his  ob* 
servations  in  the  judgment  I  think,  from  my  long 
experience  of  that  very  learned  and  acute  Judge, 
acute  in  all  matters,  and  particularly  in  this  kind 
of  argument,  if  I  may  say  so,  it  appears  to  me  to 
be  very  much  his  judgment  He  throws  out  several 
observations  of  importance,  which  add  weight  to 
the  judgment  finally  given;  and  I  see  that  the  bias 
of  that  learned  Judge's  mind,  the  direction  which 
it  had  received  in  reasoning  on  the  question,  in** 
fluenced  the  disposal  of  the  case« 
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I  shall  take  every  means  in  my  power  of  inform* 
ing  myself  before  I  move  your  Lordships  to  pro- 
ceed  to  judgment,  whether  probate  is  to  be  con* 
sidered  as  limited  or  unlimited,  restricted  to  the 
perM>nal  estate  of  the  testator  in  the  diocese  at  the 
time  of  his  death,  or  otherwise.  The  case  may 
very  probably,  if  not  altogether  depend,  or  at  all 
events  may  turn  materially  upon  the  inquiry  which 
I  have  stated  that  I  shall  deem  it  proper  to  make  t 
I  mean  as  to  what  was  formerly  the  case  in  respect 
of*  jurisdiction,  and  the  mode  in  which  the  Eccle* 
siastical  Court  dealt  with  such  subjects  in  a  foreign 
country  at  the  time  of  the  individual's  decease* 
Upon  these  grounds,  therefore,  I  shall  move  your 
Lordships  that  the  further  consideration  of  this 
question  be  postponed* 


Lard  ChanceUor^ -^ThiH  was  an  appeal  from  a  Aug.  12. 
decision  of  the  Exchequer,  the  unanimous  judg-  ^®^* 
meet  of  that  Court  upon  an  information  filed  by 
His  Idqesty's  Attomey<>General,  for  tbe  purpose  of 
obtaining  payment  of  probate  duty  in  respeot  of* 
assets  of  the  testator,  which  at  the  time  of  his 
decease  were  situate  without  the  jurisdiction  of  the 
Court. 

When  the  case  was  argued  I  entered  at  some 
length  into  the  subject,  and  the  reasons  on  both 
sides,  and  stated  that  I  could  not  agree  with  the 
argument  urged  by  the  Attorney-General  in  his 
reply ;  that  I  did  not  think  that  tbe  use  which  had 
been  made  of  the  probate  was  a  test  of  itself  suf6« 
cient  to  demonstrate  the  purpose  for  which  the 
probate  had  been  granted*  The  words  of  the  act 
refer,  not  to  the  use  eventually  made  of  the  probate, 
but  they  refer  distinctly  to  the  purpose  for  which 
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l3d«.  the  probate  was  granted,  by  which  it  appears  what 
was  in  the  mind  of  the  Court  at  the  time  of  grant- 
ing the  probate*  which  is  the  judgment  of  the 
Court  granting  the  probate.  The  words  of  the 
schedule  are  to  be  the  rule  upon  the  present  occa- 
sion, and  they  do  not  appear  to  me  to  show,  though 
the  probate  has  been  eventually  de  facto  made 
available  to  collect  foreign  funds,  that  such  use  is 
to  be  any  test  whatever  in  trying  whether  or  not 
this  case  of  foreign  funds  comes  within  the  sche« 
dule  by  reference  to  the  purpose  for  which  it  was 
granted,  or  to  which  it  was  applied. 

It  appeared  to  me  that  much  must  depend  upon 
the  course  of  practice  of  the  Ecclesiastical  Court 
in  matters  of  probate,  and  whether  it  assumes  a 
jurisdiction  coextensive  with   the   estate  of  the 
deceased  party  whose  will  is  brought  for  proof. 
If  they  assume  to  deal  with  the  property,  or  in  any 
way  to  hold  it  as  within  tlieir  reach  and  grasp,  then 
it  might  be  said  that  the  probate  attached  on  the 
property  wheresoever  situated ;  that  it  bore  relation 
to  the  property;  that  it  was  issued  in  respect  of 
that  property ;  and  the  duty  would  attach.    But  i^ 
on  the  other  hand,  it  should  be  found,  that  in  feet 
the  probate  was  merely  granted  in  respect  of  the 
personalty  at  the  time  of  the  death  within  the 
jurisdiction  of  the  ordinary,  then  cadet  gtupstio;  for, 
by  parity  of  I'easoning  (on  the  contrary  side),  this 
is  not  a  case  that  comes  within  the  words  of  the 
schedule,  and,  consequently,  no  probate  duty  at* 
taches. 

Now,  it  is  maintained  (and  I  dwelt  upon  this 
argument  when  the  case  was  last  before  your  Lord* 
ships),  and  I  think  justly  maintained,  that  the  pro^ 
bate  is  granted  by  the  ordinary^  and  taken  upon 
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him  in  respect  of  the  ancient  practice  existing  in  issii. 
fonner  Popish  times,  which  arose  from  the  interest  ^ommL 
that  the  ordinary  had  in  the  personalty  of  indivi- 
duals to  be  applied  to  pious  uses  for  the  safety  of 
the  souls  of  these  individuals.  That  is  probably 
the  origin  of  the  probate  duty,  which  gave  a  great 
interest  in  the  personalty  to  the  clergy.  The  pious 
uses  they  applied  them  to  it  is  needless  to  inquire 
into:  a  great  many  masses  were  said»  no  doubt  Ond 
pious  use  was  the  ecclesiastical  persons  themselves 
using  the  money  and  taking  possession  of  the  pro- 
perty. That  was  deemed  emphatically  a  pious  use. 
no  doubt;  with  that  we  have  nothing  to  do 
DOW.  But  from  that  custom  arose  a  practice  with 
which  we  have  a  great  deal  to  do,  and  upon  that 
binges  the  present  case.  From  that  arose  the 
necessity  of  probate,  the  ordinary  relinquishing 
the  right  to  the  property,  and  vesting  it  in  the 
administrator  or  the  executor,  by  granting  probate 
with  the  will  annexed,  or  granting  administration 
if  there  was  no  will,  and  conferring  that  authority 
upon  another.  From  thence  arose*  in  later  times, 
the  claim  of  the  ordinary  to  vest  the  power  in 
other  parties. 

Now,  if  the  ordinary  could  not  lay  claim,  and 
never  did  lay  claim  to  any  thing  beyond  the  goods 
of  the  party  in  his  jurisdiction  at  the  time  of  his 
death,  if  he  never  thought  of  calling  for  foreign 
funds,  and  making  his  claim  to  them  for  pious 
uses,  because  the  man  died  in  his  jurisdiction,  by 
the  force  of  the  argument  I  have  now  used  it 
clearly  appears  that  the  probate  could  not  be 
granted  except  in  respect  of  goods  within  his  juris, 
diction ;  and  if  so,  the  probate  duty  cannot  attach 
in  this  case*    There  is  a  clear  omission.    I  believe 
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I8a4.  ihe  statute  meant  that  it  should  attach;  but  if 
the  legislature  has  used  insufficient  language  for 
the  purpose,  the  pa^mrat  cannot  be  enforced  I 
have  made  inquiry  of  two  very  learned  audiorities, 
of  one  of  whom  I  should  say  more  if  I  did  not 
speak  in  his  presence ;  I  have  also  referred  to  the 
King's  Advocate,  and  they  entirely  corroborate 
explicitly  my  view  of  the  confined  and  restricted 
jurisdiction,  and  the  nature  of  the  ordinary's  office, 
and  the  goods  in  respect  of  which  probate  is  to  be 
granted. 

That  of  itself  would  be  a  strong  ground  for  my 
affirming  the  decision  of  the  Court  below;  but  I 
will  not  conceal  from  your  Lordships  that  I  have 
another  reason  tiiat  operates  very  strongly  on  my 
mind :  unless  it  was  quite  clear  there  had  been  a 
miscarriage  below  (and  I  used  the  same  argument 
in  The  Attomey^eneral  v.  Jackson^  with  the  perfect 
concurrence  of  the  Lord  Chancellor  of  Ireland),  I 
should  hold  that  it  would  not  be  advisable  to  shake 
the  decision  of  the  Court  of  Exchequer  upon  a 
revenue  question— to  shake  a  decision  unanimously 
prcmounced  after  great  deliberation,  and  full  argu- 
ment  and  time  taken  to  consider  by  one  of  the 
Judges  on  behalf  of  his  brethren*  To  shake  their 
decision  upon  a  revenue  question,  which  is  a  kind 
of  matter  that  more  especially  belongs  to  that  juris* 
diction^  I  think  is  eminently  unadviseable;  and  I 
have  no  such  clear  opinion,  independently  of  the 
last  topic  I  have  adverted  to  of  the  authorities  I 
have  referred  to  for  information  and  assistance,  I 
have  not  felt  sufficient  confidence  in  the  opinion 
that  this  Court  of  Exchequer  has  miscarried;  and 
without  saying  that  the  case  is  free  from  difficulties, 
and  without  saying  that  there  are  not  things  that 
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are  not  explained^  and  one  or  two  dkta  which  con-  18S4. 
flict  with  each  other  upon  the  subject,  not  decisions,  ^^^ 
but  I  think  there  are  ond  or  two  dicta  in  EmrC$  obi»iull 
case,  which  I  argued  in  the  Court  of  Exchequer. 
I  recollect  those  dicta  from  a  particular  circum- 
stance: they  were  obiter  dicta  as  regarded  the 
question  of  probate.  It  was  not  a  question  of 
probate;  but,  in  the  pressure  of  the  argument,  feel* 
ing  that  I  was  under  considerable  difficulty  in 
aiguingthe  question  of  legacy  duty,  I  thought  the 
Court  more  likely  to  be  with  me  on  the  question 
of  probate  duty,  and,  as  counsel  often  do,  I  argued 
probate ;  and  it  was  in  that  way  I  drew  the  Court 
aside  from  the  question  at  issue,  and  obtained  that 
obiter  dictum.  It  was  the  last  case  I  argued  be- 
fore I  took  the  Great  Seal.  I  may  say  I  have  a 
very  full  recollection  of  it  These  dicta  are  not 
sufficient  to  induce  me  to  shake  the  decision  of  the 
Court  below:  they  furnish  no  ground  for  a  re- 
versal )  and,  upon  the  whole,  I  recommend  to  your 
Lordships  to  affirm  the  decision,  but  without 
costs. 

Judgment  affirmed. 
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ENGLAND. 

(court  of  chancery.) 

.William  Harland,  William  C.  "j 

Harland,  and  Orfeur  William  vAppeUantst 

'     KiLVINGTON        •  •  -  -J 

James  Lloyd  £m£rson»  Jane  L.1 
WalcoTs  and  Edmund  George  V  Respondents. 
Denham J 

!!•  being  seised  in  fee  of  lands,  &c»,  devised  them  to  his  four 
sons,  P.,  J.,  R.,  &  C.>  in  succession,  for  their  lives  respect* 

*-  ivelyf  and  to  the  heirs  male  of  their  bodies  respectively  in 
succession  and  for  want  of  such  issue,  to  all  and  every  the 
daughters  of  such  sons  and  their  heirs,  as  tenants  in  common* 
After  the  death  of  H.,  the  eldest  son.  P.,  entered  upon  the 
lands.  Sic.  devised,  and  died  without  male  issue,  leaving  £• 

-  &  A.,  two  daughters;  and  J.,  the  second  son  of  R^,  upon  die 
death  of  P.,  entered  upon  the  lands,  &c.  devised*  and  died 
without  male  issue,  leaving  Anne,  a  daughter.  R.  ^  C.»  the 
third  and  fourth  sons,  died  bachelors.  £.  died  a  spinster, 
having  devised  to  O.  her  interest  in  the  lands,  &c*    A.,  the 

.   other  daughter  of  P.,  married  G. 

Upon  the  death  of  C,  the  last  surviving  son  of  H.,  Anne,  the 
daughter  of  J.,  claimed  to  be  entitled  to  a  third  of  the  lands 
devised  by  H.,  &c» ;  and  thereupon  an  indenture  was  exe* 
cuted  between  Anne  of  the  one  part,  and  G.  &  A%  his  wife, 
of  the  other  part,  reciting  that  Anne  was  clearly  entitled  to 
part  of  the  lands,  &c.  devised ;  but  that  a  doubt  or  question 
had  arisen  as  to  other  parts  of  the  lands,  &c.,  upon  the  joint 
operation  of  the  respective  devise  by  H.  &  P. ;  and  that  to 
avoid  litigation  respecting  such  last-mentioned  lands,  StC; 
the  interest,  if  any,  of  Anne  therein  should  be,  and  they 
Were  accordingly,  to  the  extent  of  such  interest,  thereby 
leased  to  G.  St  A.  his  wife  for  a  term  of  ninety-nine  years,  if 
they  or  either  of  them  should  so  long  live,  at  a  rent  thereby 
reserved.  After  the  execution  of  this  indenture,  Anne  mar* 
ried  T.,  and  her  estate  and  interest  in  the  lands,  &c.  was 
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settled^  in  defaalt  of  inue  of  the  marriage^  upon  the  survivdf        1834. 
of  them  in  fee. 

G.  having  died,  A.  married  a  second  husband,  and  under  the 
settlements  upon  that  marriage,  and  the  will  of  A»,  her  estate 
and  interest  in  the  lands,  &c.  vested  in  the  Appelhuits  W.  & 
W.  C*t  vrho  vrere  in  possession ;  and  the  estate  and  interest 
of  £.,  the  other  daughter  of  P.,  vested  in  O.,  the  other  Ap- 
pellant, who  was  also  in  possession. 

Anne,  having  survived  T.,  died  without  issue  and  intestate  i 
irhereupon  the  Respondents,  claiming  as  heirs  exparte  ma* 
tem^  of  AnnC)  filed  a  bill  an  Chancery,  stating  their  title  and. 
die  facts  as  above  set  forth.  They  charged  that  there  were 
no  heirs  of  Anne  exparte  patefnd^  and  set  fbrth  their  pedi^ 
gree.  The  bill  also  charged  that  the  Defendants  (Appellants)^ 
being  in  possession,  had  received  one  third  of  the  rents  on 
behalf  of  the  heirs  of  Anne;  that  the  pretence  that  thero. 
was  an  heir  of  Anne  exparte  patemi  was  set  up  to  enable 
them  to  keep  pos&ession,  as  it  would  appear  if  they  would 
set  foith  his  name,  residence,  and  the  particulars  of  his  pedi* 
gree.  The  bill  further  charged,  that  the  Defendants  had,  by 
correspondence  and  otherwise,  admitted  the  title  of  the 
Plainti&  to  one  third  of  the  lands,  &c. ;  that  in  such  corre* 
spondence  the  facts  and  circumstances  set  forth  in  the  bill^ 
or  some  of  them,  had  been  admitted  or  noticed ;  and  that 
documents,  &c*  were  in  their  possession^  &c*,  fVom  which  the 
truth  of  the  allegations  of  the  bill  would  appear.  The  bill 
then  required  the  u^ual  discovery,  and  prayed  a  declaration 
of  the  right  an  account  of  rents  received,  &c. 

The  Defendants  jointly  and  severally  pleaded,  to  the  wbole  of 
this  bill,  that  Louisa,  the  wife  Of,  Ac.  was,  at  the  death  of 
Anne,  in  the  bill  named,  and  then  was,  heir  at  law  of  the 
said  Anne,  exparte  paiemd,  of  the  whole  blood. 

This  plea  having  been  overruled  upon  argument,  and  the  order 
to  that  effect  affirmed  on  appeal  to  the  Lord  Chancellor,  .the. 
judgments  of  the  courts  below  were  affirmed,  on  appeal  to 
parliament,  on  the  ground  that  the  Defendants  were  bound 
to  answer  some  of  the  charges  in  the  bill,  and  that  the  pleat 
without  such  answer,  was  insufficient* 


1  HE  suit  in  which  this  appeal  arose  was  insti* 
tuted  in  the  Court  of  Chancery  in  England  by  the 
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1^3^      Respondents^  who  filed  their  bill  in  Michaelmas 
Term,  18S9»  against  the  Appellants* 
*•  The  bill  stated  that  Richard  Harland,  being 

seised  or  entitled  in  fee  simple  of  or  to  divers 
manors,  messuages,  lands,  and  hereditaments  situate 
at  Sutton,  New  Park,  Huby,  Cornborough,  and 
elsewhere  in  the  county  of  York,  and  also  of  divers 
messuages,  lands,  and  hereditaments  in  the  city 
of  York,  and  being  also  possessed  of  or  entitled  to 
a  leasehold  estate  at  Marton,  Marton  Lordship, 
and  Deepley,  in  the  said  county,  held  under  the 
dean  and  chapter  of  York  for  certain  lives  renew-^ 
able  for  ever  on  payment  of  a  fine  certain,  by  his 
will,  bearing  date  the  81st  day  of  July,.  1747,  duly 
executed  and  attested  for  passing  freehold  estates^ 
devised  all  his  manors,  lands,  tithes,  tenements, 
and  hereditaments  of  which  he  was  seised  in  pos- 
session or  reversion,  situate  in  Sutton,  New  Park, 
Huby,  Cornborough,  and  the  city  of  York,  unto 
the  testator's  first  son,  Philip,  for  life,  with  remain- 
der to  his  first  and  every  other  son  successively  in 
tail  male,  subject  to  a  charge  in  the  said  will  men* 
tioned )  and  for  want  of  such  issue,  to  the  testator's 
son  John  for  his  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male ;  and  for  want  of  such  issue, 
as  to  all  the  premises  except  the  manors  and  estate 
at  Cwnborough  and  New  Park,  he  gave  the  same 
to  his  (the  testator's)  son  Richard  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  malej  and 
for  want  of  such  issue  as  aforesaid  of  the  testator's 
son  John  at  his  decease,  and  of  the  testator's  son 
Richard  at  his  decease,  he  devised  the  estate  ex* 
cepted  from  his  son  Richard  immediately  after  the 
death  of  his  said  son  John,  and  the  estate  limited 
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as  before  to  his  son  Richard^  upon  failure  of  such       183*^ 

issue  as  before  mentioned,  to  his  son  Charles  for 

his  life,  remainder  to  his  first  and  other  sons  in  tail     ^j^ 

male ;  and  for  want  of  such  issue,  he  devised  his 

manors  and  estate  at  Cornborougli  and  New  Park 

to  his  son  Richard  for  his  life,  remainder  to  his  first 

and  other  sons  in  tail  male ;  and  for  want  of  such 

issuer  remainder  to  all  and  every  the  daughter  and 

daughters  of  all  his  said  four  sons,  and  their  heirs, 

as  tenants  in  common ;  and  after  certain  provisions 

and  bequests,  the  testator  devised  and  bequeathed 

the  residue  of  his  real  and  personal  estate  to  his 

son   Philip,  and  appointed  him  executor  of  his 

will. 

The  bill  further  stated  the  death  of  the  testator, 
leaving  his  wife  and  his  four  sons  surviving,  and 
that  Philip  Harland,  his  eldest  son  and  heir  at  law, 
proved  his  will  and  entered  on  the  estates  devised 
to  him ;  and  that  under  an  enclosure  act  some  of 
the  estates  devised  by  the  will  were  given  in  ex- 
change ibr  other  lands  which  were  conveyed  and 
settled  to  the  same  uses  as  the  devised  estates;  and 
that  Philip  Harland  purchased  divers  other  free- 
hold  estates  situate  in  the  county  of  York,  and  in 
the  city  of  York,  and  elsewhere,  to  part  of  which 
he  was  entitled  in  fee  simple,  and  to  part  under 
leases  determinable  with  lives,  but  renewable. 

The  bill  then  stated,  that  by  his  will,  bearing 
date  the  18th  of  December,  I764,  and  duly  ex- 
ecuted and  attested  for  passing  freehold  estates, 
Philip  Harland,  in  regard  that  his  brothers  were  only 
of  the  half  blood,  devised,  in  case  he  left  no  issue 
male  of  his  own  body,  all  his  freehold  estates,  lands^ 
tenements,  and  hereditaments  in  possession,  rever- 
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1834,  sion,  or  remainder,  situate  in  the  township  of  Sutton 
on  the  Forest,  together  with  tlie  rectory  of  Sutton 
and  the  leaseholds  for  lives  granted  to  him  by  the 
*  Archbishop  of  York  and  Edward  Thompson,  Es- 
quire,  respectively  to  trustees  therein  named  (all  of 
whom  were  long  since  dead),  and  their  heirs,  in  trust 
for  such  person  or  persons,  and  for  such  estates  and 
interest  as  were  limited  and  declared  by  the  will  of 
his  father,  the  said  Richard  Harland,  concerning 
the  manors,  lands,  tenements,  and  hereditaments  in 
Sutton,  New  Park,  Huby,  Cornborough,  and  the 
city  of  York,  or  as  near  thereto  as  might  be ;  and 
the  said  testator  devised  all  other  his  leasehold 
lands  and  premises  in  the  parish  or  township  of 
Sutton  to  his  brother  John  for  ever,  hoping  he 
would  continue  them  in  the  family  j  and  he  also 
devised  divers  other  lands  and  tenements  therein 
mentioned  to  the  said  trustees  therein  named  in  fee 
in  trust  for  his  three  brothers  successively  for  life 
and  their  issue  in  tail  male,  as  therein  mentioned 
(which  several  estates  had  failed  and  determined)  ; 
with  remainder  in  trust  for  all  and  every  the  child 
and  children  of  the  said  testator's  daughters,  or  the 
child  and  children  of  one  of  them  if  the  other  died 
without  issue,  and  their  heirs,  to  be  divided,  share 
and  share  alike ;  and  if  there  was  no  such  issue,  in 
trust  for  such  person  or  persons  and  for  such  estate 
and  interest  as  expressed  and  limited  by  the  will 
of  his  father,  the  said  Richard  Harland,  or  as  near 
thereto  a&  might  be  ;  and  the  said  testator  devised 
certam  other  estates  therein  mentioned  to  his 
daughters  as  tenants  in  common  in  fee,  and  ap- 
pointed John  Harland  executor  of  his  will. 

The  bill  further  stated  that  Philip  Harland  died 
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in  or  about  the  year  I766  without  issue  male,  leav-  1834. 
ing  his  daughters  Elizabeth  and  Anne  his  coheir-  ^^^^ 
esses  at  law,  and  also  leaving  his  three  brothers 
liim  surviving ;  and  that  shortly  after  his  death  his 
will  was  proved  by  John  Harland,  who  also  entered 
into  possession  of  all  the  estates  devised  by  the 
wills  of  Richard  Harland  and  Philip  Harland 
respectively,  and  continued  in  possession  till  his 
death. 

The  bill  then  stated  the  death  of  John  Harland 
in  the  year  1772  without  issue  male,  leaving  Ann 
Harland,  afterwards  Ann  Trigg,  his  only  child  and 
heiress  at  law ;  and  the  successive  deaths  of  Richard 
Harland  and  Charles  Harland  in  the  year  1784, 
both  without  issue. 

The  bill  further  stated  the  marriage  of  Ann, 
one  of  the  daughters  of  Philip  Harland,  with  the 
Reverend  Henry  Goodricke,  and  the  death  of 
Elizabeth,  the  other  daughter  of  Philip  Harland, 
in  the  year  1782,  without  having  ever  been  mar- 
ried,  and  leaving  her  sister,  Ann  Goodricke,  her 
heiress  at  law ;  and  having  by  her  will  devised  all 
her  freehold,  copyhold,  and  leasehold  estates,  lands, 
tenements,  and  hereditaments,  to  her  sister,  Ann 
Goodricke,  for  her  life,  in  manner  in  the  said  will 
mentioned,  remainder  to  her  godson,  Orfeur  Wil- 
liam Kilvington,  his  heirs,  executors,  administrators, 
and  assigns. 

The  bill  then  stated  that  on  the  decease  of  the 
said  Charles  Harland  (the  survivor  of  the  said  four 
brothers),  Ann  Harland,  the  daughter  of  John 
Harland,  claimed  to  be  entitled  to  an  undivided 
third  part  of  the  freehold  and  leasehold  estates 
devised  by  the  said  wills  of  Richard  Harland  and 
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person  or  persons  in  trust  for  her,  was  or  were 
seised  of,  or  entitled  to  any  estate  of  inheritance, 
to  the  use  of  the  said  Richard  Trigg  and  his  as- 
signs for  his  life ;  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder  to  Ann  Harland 
for  life;  remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  use  of  all  and  every 
the  child  and  children  of  the  said  Ann  Harland  by 
the  said  Richard  Trigg,  in  manner  therein  men- 
tioned ;  and  in  case  there  should  be  no  such  child 
or  children  (an  event  which  happened),  to  the  use 
of  the  said  Richard  Trigg  and  Ann  Harland,  and 
the  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor  for  ever. 

The  bill  then  stated  that  in  or  about  1791i  Henry 
Goodricke  died,  leaving  Ann  Goodricke  him  sur- 
viving ;  and  some  time  afterwards  the  said  Ann 
.Goodricke  intermarried  with  Charles  Hoar,  Esquire, 
who  afterwards  took  the  name  of  Harland,  and 
being  subsequently  knighted,  became  Sir  Charles 
Harland;  and  that  on  the  marriage  of  the  said 
Charles  Hoar  and  Ann  Goodricke,  a  settlement 
was  executed,  whereby  the  share  of  Ann  Good- 
ricke in  the  messuages  and  lands  at  Sutton,  devised 
by  the  wills  of  Richard  Harland  and  Philip  Har- 
land, was  conveyed  and  settled  to  the  use  of  Charles 
Hoar  for  life,  with  remainder  to  Ann  Goodricke 
in  fee,  and  whereby  the  share  of  Ann  Goodricke 
in  the  remainder  of  the  said  estates  was  settled 
and  assured  to  or  to  the  use  of  the  said  Charles 
Hoar,  afterwards  Sir  Charles  tiarland,  in  fee,  or 
as  he  should  appoint.  The  bill  also  stated  the 
death  of  the  said  Sir  Charles  Harland,  and  his  will, 
dated  December  15th,  1802,  duly  executed  and 
attested,  whereby  he  devised  all  his  real  estates  to 
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his  brother,  William  Hoar>  now  William  Harland  1884» 
(one  of  the  Appellants),  for  his  life,  remainder  to 
the  first  and  other  sons  of  the  said  William  Hoar 
in  tail  male,  remainder  to  the  said  William  Hoar 
in  fee ;  and  that  the  said  William  Hoar,  now  Wil* 
liam  Harland,  had  at  tlie  death  of  the  said  testator, 
and  had  then,  one  son  (the  Appellant),  William 
Charles  Hoar^  a  Defendant  in  the  said  bill  named^ 
who  had  attained  the  age  of  twenty-one  years,  and 
had  taken  the  name  of  William  Charles  Harland  ; 
and  that  William  Harland,  as  the  tenant  for  life  of 
the  estates  devised  by  the  will  of  Sir  Charles  Har» 
land,  entered  into  and  had  ever  since  had  the  pos- 
session of  the  estates  so  devised,  or  the  receipt  of 
the  rents  and  profits. 

The  bill  then  stated  the  will  of  Dame  Ann  Har^ 
land,  the  widow  of  the  said  Sir  Charles  Harland, 
bearing  date  the  39th  day  of  April,  1822)  and  the 
codicil  thereto,  dated  the  3rd  of  March,  1825,  both 
duly  executed  and  attested,  whereby  she  gave  all 
her  real  estates,  subject  to  certain  trusts  therein 
mentioned,  to  the  said  William  Charles  Hoar  for 
his  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  and  appointed  the  said  William  Charles 
Hoar  executor  of  her  said  will ;  and  that  the  said 
Dame  Ann  Harland  died  on  or  about  the  29th  of 
June,  1826 ;  and  that  shortly  after  her  decease 
the  said  William  Charles  Harland  entered  into  the 
possession  of  some  part  of  the  said  estates  and  he- 
reditaments  late  belonging  to  the  said  Richard 
Harland  and  Philip  Harland,  or  taken  in  exchange 
as  aforesaid,  claiming  to  be  devisee  thereof  for  life 
under  the  will  of  the  said  Dame  Ann  Harland,  and 
had  ever  since  been  in  possession  of  the  same;  and 
that  upon  the  decease  of  the  said  Dame  Ann  Har« 
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lsS4f.  land,  the  Appellant,  Orfeur  William  Kilvington, 
entered  into  and  had  ever  since  continued  in  pos- 
session of  the  remainder  of  the  said  estates  and  he- 
reditaments, claiming  to  be  the  devisee  thereof,  in 
fee,  under  the  will  of  the  said  Elizabeth  Harland, 
daughter  of  the  said  Philip  Harland,  in  remainder 
after  the  estate  for  life  of  the  said  Dame  Ann  Har- 
land. 

The  bill  further  stated,  that  the  said  Ann  Trigg, 
daughter  of  the  said  John  Harland,  the  second  son 
of  the  said  testator  Richard  Harland,  died  in  or 
about  the  month  of  August,  18S6,  intestate,  and 
without  issue,  having  survived  her  husband,  the 
said  Richard  Trigg,  and  by  her  death  the  said 
agreement  and  lease  between  her  and  the  said 
Henry  Goodricke  and  Ann  his  wife  determined ; 
and  that  at  the  time  of  the  death  of  the  said  Ann 
Trigg,  the  male  line  of  the  family  of  the  said  Ann 
Trigg  was  extinct,  and  that  she  had  not  any  heir  or 
heirs  on  the  side  or  part  of  her  father ;  and  that  at 
the  time  of  her  death  the  said  Respondents,  Jane 
Louisa  Walcot,  and  the  Rev.  John  Edmund  Den- 
ham,  and  Mary  Emerson,  were  her  cousins  and 
heirs  at  law  on  the  maternal  or  mother's  side.  The 
bill  then  set  forth  the  pedigree  of  the  last-named 
Respondents^from  Ann  Norman,  the  wife  of  the  said 
John  Harland,  the  second  son  of  the  said  testator 
Richard  Harland,  andallegedthatthesaid  Respond- 
ents were  the  heirs  at  law  on  the  maternal  side  of 
the  said  Ann  Trigg,  and  that  they  were  advised  that 
they  were  entitled  to  one  equal  third  part  or  share 
of  the  several  estates  respectively  devised  by  tht 
wills  of  the  said  Richard  Harland  and  Philip  Har 
land  respectively,  and  of  the  estates  taken  in  ex 
change  as  aforesaid,  in  the  proportions  in  the  saii 
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bill  mentioned,  and  to  a  proportionate  part  of  the  1834. 
said  yearly  rent,  under  the  said  agreement  and  lease 
of  the  10th  of  April,  1785,  from  the  last  half-yearly 
payment  thereof  to  the  day  of  the  decease  of  the 
said  Ann  Trigg,  and  to  one  equal  third  part  of  the 
rents  and  profits  of  the  said  estates  and  heredita- 
ments accrued  due  since  her  decease,  which  rents 
and  profits  the  bill  alleged  to  have  been  received 
by  the  defendants  thereto,  or  some  of  them. 

The  bill  charged,  that  by  the  said  agreement  and 
lease  of  the  10th  day  of  April,  1785,  it  was  agreed 
and  admitted  that  the  said  Ann  Trigg,  then  Ann 
Harland,  was  clearly  entitled  to  one  undivided 
third  part  of  and  in  the  said  estates  at  Cornborough 
and  New  Park,  and  that  her  right  was  subsisting 
and  in  full  force  at  her  decease,  notwithstanding  a 
decree  pronounced  in  the  High  Court  of  Chan- 
cery in  a  suit  in  the  said  bill  mentioned,  to  which 
the  said  Ann  Trigg  was  not  a  party ;  and  that  the 
Appellants  had,  since  the  decease  of  the  said  Ann 
Trigg,  received  one  third  part  of  the  rents  and  pro- 
fits of  the  said  estate  at  Cornborough  and  New 
Parky  in  the  name,  and  on  the  account,  and  for  the 
use  of  the  heirs  of  the  said  Ann  Trigg,  and  they  or 
one  of  them  had  signed  and  given  receipts  for  one 
third  or  some  other  proportion  of  such  rents  in  the 
name  or  for  or  on  behalf  of  the  said  Ann  Trigg ; 
and  that  the  rents  so  received  had  been  to  a  very 
considerable  amount,  and  had  been  paid  into  the 
hands  of  some  banker  or  bankers,  or  invested  in 
some  securities  in  the  name  or  for  the  use  or  bene- 
fit or  on  the  account  of  the  heirs  of  the  said  Ann 
Trigg;  and  that  the  Appellants  sometimes  ad- 
mitted that  the  said  Ann  Trigg  was,  in  her  lifetime, 
and  that  her  heirs  were,  entitled  to  one  third  of  the 
said  estates  in  Cornborough  and  NewPark^  and  that 


9. 
kMBElOVi 


74  CA8£S  IN  TH£  HOUdB   OF  LORDS 

1884>.  the  heirs  of  the  said  Ann  Trigg  were  entitled  to  one 
third  of  the  rents  of  the  said  last-mentioned  estates 
••  accrued  since  the  death  of  the  said  Ann  Trigg,  but 
that  the  Appellants  alleged  that  there  were  some 
charges  or  incumbrances  affecting  the  said  estates 
under  the  wills  of  the  said  Richard  Harland  and 
Philip  Harland  prior  to  the  claims  of  the  Respond- 
ents, though  they  refused  to  discover  the  particulars 
thereof)  and  who  were  entitled  to  the  benefit  thereof, 
at  other  times  pretending  that  the  said  Ann  Trigg 
was  not  in  her  lifetime,  and  that  her  heirs  were  not 
now,  entitled  to  any  share  or  interest  in  any  other  of 
the  estates  devised  by  the  said  wills  of  Richard  Har* 
land  and  Philip  Harland  respectively,  or  either  of 
them }  and  further  pretending  that  the  said  Re- 
spondents were  not  the  heirs  or  heir  of  the  said  Ann 
Trigg,  but  that  some  other  person  or  persons  are 
or  is  such  heir,  but  who  in  particular  they  refuse 
to  set  forth  or  discover. 

The  bill  further  charged,  that  the  whole  of  the 
several  sums  of  money  charged  on  the  estates  de- 
vised by  the  wills  of  Richard  Harland  and  Philip 
Harland  had  been  long  since  paid  off  and  satisfied, 
and  that  all  the  limitations  prior  to  the  devise  in 
favour  of  the  daughters  of  the  sons  of  the  said 
Richard  Harland  had  become  satisfied,  and  all  the 
trusts  created  by  the  said  wills  had  been  fully  per- 
formed; and  that  according  to  the  true  construction 
of  the  said  wills  of  the  said  Richard  Harland  and 
Philip  Harland,  the  said  Ann  Trigg,  as  the  only 
daughter  of  the  said  John  Harland,  the  second  son 
of  the  said  testator,  Richard  Harland,  and  brother 
by  the  half  blood  of  the  said  testator,  Philip  Har- 
land)  became  in  the  events  in  the  said  bill  set  forth 
seised  of  or  entitled  to  an  equal  third  part  or  share 
of  all  the  estates  and  premises  devised  by  the  will 
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of  the  said  Richard  Harland,  as  well  those  in  Corn*       1834. 
borough  and  New  Park  as  in  Sutton,  Huby,  and 
the  city  of  York,  or  elsewhere,  and  the  estates  ^ 

taken  in  exchange  as  in  the  said  bill  mentioned, 
except  the  leasehold  estates  for  lives  bequeathed 
by  the  will  of  the  said  Philip  Harland  as  the  resi* 
duary  legatee  of  the  said  Richard  Harland ;  and 
that  the  said  Ann  Trigg,  in  like  manner,  was  seised 
of  or  entitled  to  an  equal  third  part  of  all  the 
estates  of  the  said  Philip  Harland,  and  the  estates 
taken  in  exchange,  as  in  the  bill  mentioned,  in- 
cluding the  said  leaseholds  renewable  for  lives  to 
which  he  became  entitled,  as  therein  mentioned ; 
and  that  the  said  Elizabeth  Harland  and  Ann 
Goodricke,  afterwards  Dame  Ann  Harland,  were 
entitled  to  the  other  two  third  parts  of  the  said 
estates ;  and  that  under  the  will  of  the  said  Eliza* 
beth  Harland,  the  said  Dame  Ann  Harland  be* 
came  entitled  to  the  share  of  the  said  Elizabeth 
Harland  in  the  said  estates  for  life,  with  re« 
mainder  to  the  Appellant  Orfeur  William  Kilving* 
ton  in  fee. 

The  bill,  alleging  that  the  Appellants  sometimes 
pretended  that  there  Was  in  existence  an  heir  €36 
parte  patemd  of  the  said  Ann  Trigg,  charged  that 
they  set  up  such  pretence  merely  to  enable  them 
wrongfully  to  continue  in  the  possession  of  the  said 
one  third  part  of  the  estates  and  hereditaments  late 
belonging  to  the  said  Ann  Trigg,  for  that  they  had 
no  reasonable  ground  whatever  for  making  such  pre- 
tence,  as  would  appear  if  they  would  set  forth  the 
actual  grounds  on  which  they  made  such  pretences, 
and  who,  as  they  pretended,  was  such  heir  ea;  parte 
paterndf  and  where  he  resided,  and  how  he  made  out 
his  pedigree.   The  bill  further  charged,  that  the  Re* 
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1884.  spondents  were  the  coheirs  at  law  of  the  said  Ann 
'^^ggf  And  as  such  entitled  in  the  shares  in  the 
said  bill  mentioned  to  the  estate  of  or  to  which  the 
said  Ann  Trigg  was  seised  or  entitled  at  the  time 
of  her  decease,  and  to  a  proportionate  part  of  the 
yearly  rent  up  to  the  decease  of  the  said  Ann 
Trigg,  and  to  one  third  of  the  rents  and  profits  of 
all  the  said  estates  accrued  due  since  her  decease ; 
and  that  the  Appellants  had  respectively  sold  and 
disposed  of  some  parts  of  the  said  estates,  and  had 
received  the  purchase  monies  for  the  same ;  and 
that  an  indemnity  had  been  given  to  the  purchasers 
of  the  said  estates,  or  some  of  them,  in  respect  to 
the  claims  of  the  said  Ann  Trigg  or  her  heirs ;  and 
that  the  Appellants,  or  some  or  one  of  them,  had 
applied  such  purchase  money  to  their  own  use,  and 
had  also  exchanged  other  parts  of  the  said  estates 
for  other  lands  and  hereditaments,  and  had  inter- 
mixed the  said  estates,  and  confused  the  bounda- 
ries thereof;  and  that  the  Respondents  were  unac- 
quainted with  the  particulars  thereof. 

The  bill  further  charged,  that  the  Respondents 
were  desirous  of  proceeding  at  law  to  recover 
possession  of  the  one  thud  part  of  the  estates 
and  premises  descended  on  them,  but  that  the 
Appellants  intended  to  set  up,  unless  restrained 
by  injunction,  some  legal  outstanding  estate  vested 
in  some  person  or  persons  as  trustee  or  trustees 
in  fee  simple,  or  for  some  terms  or  term  for 
years ;  and  that  the  said  Respondents  could  not 
proceed  at  law  to  recover  such  of  the  said  here- 
ditaments and  premises  as  had  been  conveyed 
to  or  in  trust  for  the  Appellants  by  way  of  ex- 
change, inasmuch  as  the  Respondents  had  not 
the  legal  estate,  and  could  not  procure  the  same 
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without  the  the  aid  of  the  Court ;  and  that  the  Ap-  ^^^\ 
pellants  at  times  pretended  that  there  were  various 
other  persons  who  have  some  interest  in  the  pre- 
mises, but  refused  to  discover  who  they  were, 
where  they  resided,  or  what  interest  they  claimed, 
or  how,  when,  and  from  whom  they  acquired  the 
same ;  and  that  the  agent  of  the  Respondents  had  ap- 
plied to  Mr.  Brook,  the  solicitor  of  the  Appellants, 
or  of  some  of  them,  and  requested  to  be  informed 
who  were  the  persons  who  claimed  to  be  entitled 
to  or  interested  in  the  said  hereditaments  and  pre- 
mises, but  the  said  Mn  Brook  refused  or  declined 
to  give  any  answer  to  such  application. 

The  bill  also  charged  that  the  Appellants  had  fre- 
quently, by  correspondence  and  otherwise,  admitted 
the  title  of  the  Respondents  to  the  said  one  third 
part  of  the  said  hereditaments  and  premises,  or  some 
part  thereof,  and  that  they  had  corresponded  to* 
gether  and  with  various  persons  relative  to  the  cir- 
cumstances aforesaid,  and  in  such  correspondence 
the  facts  and  circumstances  in  the  said  bill  siet  forth, 
or  some  of  them,  had  been  admitted  or  noticed ;  and 
that  the  Appellants  had  now,  or  lately  had,  in  their 
possession  or  power  the  title  deeds  and  evidences  of 
title  of  the  several  estates  in  the  bill  mentioned,  or 
some  of  them,  or  some  part  thereof,  and  also  divers 
other  deeds,  writings,  evidences  of  title,  accounts, 
books  of  account^  letters,  notes,  copies  of  or  extracts 
from  letters,  notes,  vouchers,  documents,  papers, 
and  writings  of  or  relating  to  the  said  several  estates 
and  premises,  or  some  of  them,  or  to  the  share  and 
interest  of  the  said  Ann  Trigg  therein,  and  relating 
to  the  rents  and  profits  of  the  said  hereditaments 
and  premises,  which  had  accrued  since  the  death  of 
the  said  Ann  Trigg,  or  relating  to  the  several  mat- 
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18S4.      ters  in  the  said  bill  contained,  from  which,  if  pro- 
duced, the  truth  thereof  would  appear. 

The  bill  prayed  that  it  might  be  declared  that 
the  Respondents,  James  Lloyd  Emerson,  Jane 
Louisa  Walcot,  and  Edmund  George  Denham,  as 
the  coheirs  of  the  said  Ann  Trigg,  the  only  daugh- 
ter of  the  said  John  Harlan d,  were  entitled  in  the 
respective  shares  in  the  said  bill  mentioned  to  the 
proportionate  part  of  the  yearly  rent  of  300/.  up  to 
the  day  of  the  decease  of  the  said  Ann  Trigg,  and 
to  one  equal  third  part  or  share  of  and  in  the  free- 
hold and  renewable  leasehold  estates  devised  by 
the  said  recited  wills  of  the  said  Richard  Harland 
and  Philip  Harland  respectively,  and  in  the  estates 
taken  in  exchange  for  the  same  respectively,  and 
of  the  rents  and  profits  thereof  respectively  accrued 
due  since  the  decease  of  the  said  Ann  Trigg;  and 
that  an  account  or  accounts  might  be  taken,  by  and 
under  the  direction  and  decree  of  the  said  court, 
of  the  freehold  and  renewable  leasehold  estates, 
devised  by  the  said  wills  of  the  said  Richard  Har« 
land  and  Philip  Harland  respectively,  and  of  the 
estates  taken  in  exchange  for  the  same  respectively, 
and  of  the  situations,  boundaries,  and  value  and 
extent  thereof  respectively  ;  and  that  it  might  be 
referred  to  one  of  the  masters  of  the  said  court,  to 
inquire  and  ascertain  whether  any  and  what  part 
or  parts  of  the  said  estates,  or  any  of  them,  had  at 
any  time  or  times  since  the  respective  deaths  of  the 
said  Richard  Harland  and  Philip  Harland  been 
sold  or  exchanged,  and  when  and  by  whom  and  to 
whom,  and  for  what  prices  or  sums  of  money,  or 
for  other  lands  and  hereditaments,  and  whether  the 
same  had  been  properly  sold  and  exchanged,  and 
by  whom   the   purchase  monies  for  such  parts 
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thereof  as  had  been  sold  had  been  received,  and  18S4. 
how  the  same  had  been  applied  or  disposed  of;  and 
that  one  third  of  such  purchase  money  might  be 
decreed  to  be  paid  and  secured  to  and  for  the 
benefit  of  the  said  Respondents  in  the  proportions 
following;  (that  is  to  say,)  that  one  equsd  fourth 
part  thereof  might  be  secured  for  the  benefit  of  the 
said  Respondent  James  Lloyd  Emerson  during  his 
minority,  that  one  other  fourth  part  thereof  might 
be  paid  tothe  said  Respondent  Jane  Louisa  Walcot, 
and  that  the  remaining  two  fourth  parts  thereof 
might  be  secured  for  the  benefit  of  the  said  Re* 
spondent  Edmund  George  Denham  during  his 
minority ;  and  that  an  account  might  be  taken  of 
the  rents,  issues,  and  profits,  of  the  several  estates 
and  hereditaments  respectively  possessed  or  re- 
ceived by  the  Appellants  William  Harland,  Wil. 
liam  Charles  Harland,  and  Orfeur  William  Kilving- 
ton,  or  any  or  either  of  them,  or  by  any  person 
or  persons  by  their  or  any  of  their  order,  since 
the  decease  of  the  said  Ann  Trigg,  and  of  the  ap- 
plication thereof;  and  that  the  Appellants  might 
be  decreed  to  pay  one  equal  third  part  of  the 
amount  of  such  rents,  issues,  and  profits  to  the  said 
Respondents  in  the  shares  and  proportions  afore- 
said J  and  that  the  shares  of  the  said  Respondents, 
James  Lloyd  Emerson,  and  Edmund  George  Den- 
bam  respectively,  in  the  said  one  third  of  the  rents 
and  profits,  might  be  secured  and  applied  for  their 
benefit,  during  their  respective  minorities,  under 
the  direction  of  the  said  Court ;  and  that  a  partition 
and  division  of  the  said  estates  and  premises  be- 
tween and  among  the  Appellants  and  the  said  Re- 
spondents, according  to  their  respective  estates  and 
interests,  might  be  made  by  and  under  the  decree 
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1834.  of  the  said  Court;  and  that  one  or  more  commission 
or  commissions  might  be  issued  out  of  the  said 
court,  directed  to  proper  persons  to  make  such  par- 
tition; and  that  the  said  estates  might  be  conveyed 
in  severalty  to  the  persons  entitled  thereto  upon 
such  partition;  and  that  all  proper  parties  might  be 
decreed  to  join  in  making  such  partition  and  divi- 
sion, and  in  executing  all  necessary  conveyances 
for  effectuating  the  same;  and  that  the  several  title 
deeds,  writings,  and  evidences  of  title  of  and  relating 
to  the  said  estates,  might  be  brought  into  the  said 
court  for  safe  custody ;  and  that  some  proper  person 
might  be  appointed  to  collect  and  receive  the  rents^ 
issues,  and  profits  of  the  said  estates ;  and  that  the 
Appellants  might  be  restrained  by  injunction  from 
setting  up  any  outstanding  term  or  terms  affecting 
the  said  hereditaments  and  premises,  in  any  action 
or  actions  at  law  which  the  Respondents  might  be 
advised  to  bring  for  establishing  their  title  to  the 
aforesaid  one  third  part  of  the  said  hereditaments 
and  premises ;  and  that  all  proper  and  necessary 
directions  might  be  given  for  the  several  purposes 
aforesaid,  and  for  further  relief. 

The  Appellants  appeared  to  the  bill,  and  put  in 
the  following  plea : — 

"  These  Defendants  by  protestation  not  confess- 
«  ing  or  acknowledging  all  or  any  of  the  matters  and 
«<  things  in  the  said  bill  of  complaint  contained  to  be 
<<  true,  in  such  manner  and  form  as  the  same  are 
<<  therein  set  forth,  do  plead  to  the  whole  of  the  said 
«<  bill,  and  for  plea  say  that  Lois,  thewife  of  Timothy 
"  Morine,  of  Wetherby,  in  the  county  of  York, 
"  gentleman,  formerly  Lois  Harland,  was  at  the 
"  death  of  Ann  Trigg,  in  the  said  bill  named,  and 
"  now  is,  heir  at  law  of  the  said  Ann  Trigg,  ex 
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«  parte  patemd  of  the  whole  blood,  all  which  lliese       ijSi. 

«« Defendants  aver  to  be  true,  and  are  ready  to 

<*  prove  the  same  as  this  honourable  Court  shall 

*<  direct ;  and  these  Defendants  do  plead  the  same 

**  to  the  whole  of  the  said  bill  of  complaint,  and 

^  humbly  demand  the  judgment  of  this  honourable 

*'  Court  whether  they  ought  to  be  compelled  to 

^  make  any  further  or  other  answer  thereto,'' 

The  matter  of  the  plea  came  on  to  be  argued 
before  his  Honour  the  Vice  Chancellor,  on  the  4th 
of  May,  1830,  when  his  Honour  held  the  plea  to 
be  insufficient,  and  ordered  the  same  to  be  over- 
ruled,  with  costs.  The  Appellants,  conceiving  them- 
selves aggrieved,  appealed  from  the  said  order  to 
the  Lord  Chancellor,  wh  o,on  the  Appellants  con- 
senting to  pay  such  costs  as  the  Court  might  award, 
appointed  the  same  matter  to  be  reheard  in  the  or- 
dinary course. 

The  matter  of  the  plea  was  heard  by  Lord 
Lyndhurst,  then  Lord  Chancellor,  on  the  9th 
day  of  August,  18S0 :  no  judgment  was  given 
thereon  before  his  lordship  resigned  the  great 
seal;  but  the  parties  in  the  suit  having  consented 
to  recdve  his  judgment  in  the  matter.  Lord  Lynd- 
hurst, on  the  2d  of  March,  1831,  delivered  the 
foUowing  judgment  in  writing: — 

••  In  the  case  of  Emerson  v.  Harland,  I  am  of 
^  opinion  that  the  plea  was  properly  overruled, 
<<  and  that  there  are  parts  of  the  charge  in  the  bill 
^*  which  require  the  plea  to  be  accompanied  with 
«*  an  answer  and  discovery,  according  to  the  prin- 
•«  ciple  laid  down  in  Saunders  v.  King,  6  Maddock  / 
•«  and  Gun  v.  Prior,  1  CoxJ^ 

An  order  overruling  the  plea  was  accordingly 

VOL.  VIII.  G 
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1834.  drawn  up,  bearing  date  the  22d  day  of  November, 
18S0, 

The  appeal  was  against  this  order. 

For  the  Appellants,  Mr.  Swanston  and  Mr. 
Wigram. 

This  is  an  affirmative  plea,  the  truth  of  which 
the  pleader  undertakes  to  verify.  Until  the  truth 
or  falsehood  of  the  plea  appears,  no  further  answer 
can  be  required.  If  true,  it  is  a  bar  to  the  claim, 
and  the  bill  must  be  dismissed.  The  Appellants 
by  this  plea  seek  to  protect  themselves  against 
the  expense  in  which  they  would  be  involved 
by  answer.  This  is  the  principle  of  the  rule  laid 
down  by  Lord  Redesdale  in  his  Treatise.*  The 
mischief  of  compelling  discovery  where  the  case 
may  be  reduced  to  one  point  is  illustrated  in  the 
same  book.t  Lord  Thurlow  at  first  overruled  a 
negative  pleat,  but  afterwards  doubted  §  of  the 
correctness  of  that  decision,  from  the  consequence 
of  permitting  a  party,  by  alleging  a  false  title,  to 
compel  a  discovery  of  private  transactions.  Since 
the  time  of  Lord  Thurlow,  negative  pleas  have 
been  always  allowed.  ||  This  is  an  affirmative  plea, 
but  it  is  argued  that  it  must  be  supported  by  an 
answer.  Now  this  plea  puts  in  issue  whether  the 
Plaintiff  is  heir,  and  any  answer  as  to  the  evidence 
of  that  fact  would  overrule  the  plea  according  to 
the  practice  and  rule  as  stated  by  Lord  Redes- 
dale.f    This  plea  was  overruled  on  the  authority 

•  P.  283.  4th  ed.  +  P.  230. 

X  Newman  v.  Wallis,  2  B.  C  C.  142. 
§  Hall  t?.  Noyes,  S  B.  C.  C.  483. 

II  Drew  V.  Drew,  2  V.  &  B.  159.    Saunders  v.  King,  6  Mad. 
61.     Hiring  v.  Edgar,  2  Sim.  &  Stu.  274. 
f  P.  299. 
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of  cases*,  the  correctness  of  which  we  do  not  dis-       1834. 

pute,  but  they  are  inapplicable  to  this  bill  and  plea.      ^^^^^ 

In  the  bill  in  this  case  there  is  no  special  charge 

of  facts  as  evidence  of  the  PlaintiflTs  title.    General 

flll^ations  will  not  entitle  a  Plaintiff  to  a  dis- 

covery.t  As  to  the  documents  of  title,  the  question 

is  upon  motion  for  the  production.     The  rule  as  to 

the  form  of  plea  appears  by  the  decision  in  Thring 

V.  Edgar^  where  it  was  held  that  an  answer  to  the 

allegation  covered  by  the  plea  overixiles  it.     That 

the  facts  of  which  discovery  is  sought  must  be 

specially  charged  as  evidence  of  the  Plaintiff's  title, 

appears  in  Pennington  v.  BeecheyX^  and  later  cases  § 

confirm  the  rule  more  forcibly.     Where  fraud  is 

charged,   or  an  allegation  made,  which,  if  true, 

would  destroy  the  plea,  that  charge  or  allegation 

roust  be  answered.     But  this  is  not  such  a  case. 

The  Plaintiff  may  be  entitled  to  a  discovery  of 
^all  facts  which  make  out  his  own  case,  not  of  those 
which  make  out  the  Defendant's  case.  He  has  no 
right  to  inquire  into  the  grounds  of,  or  to  fish  out 
the  evidence  for  the  defence  which  this  bill  seeks. 
The  question  raised  by  the  plea  is,  whether  a  third 
person  has  a  title,  which  would  displace  the  alleged 
title  of  the  Plaintiff.  If  the  Defendants  do  not 
make  out  the  affirmative  fact  alleged  in  their  plea, 
the  title  of  the  Plaintiffs,  as  heirs  ex  parte  matemd, 
is  admitted  by  the  form  of  the  plea.  The  posses* 
sion  of  documents  which  show  that  title  as  charged 

•  Gun  V.  Prior,  1  Cox,  197.    Saunders  v.  King,  6  Mad,  61. 

f  Jones  V.  Jones,  3  Meriv.  161.     Freitas  v.  Dos  Santos, 
1 Y.  &  J.  574. 

X  2Sim.&  Stu.  232. 

f  Tarleton  v.  Hornby,  2  Younge,  172.  Hardman  v.  EUfinies, 
2  M.  &  K.  732, 

o  2 
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1834.  by  the  bill  is  also  admitted  by  the  plea,  and  no 
discovery  is  wanted. 

For  ^e  Respondents,  Mr.  Knight  and  Mr. 
Spence. 

This  is  a  mere  question  of  title,  not  of  forfeiture 
or  crimination.  The  party  under  whom  the  Plain* 
tiffi  claim,  was  seised  as  a  purchaser.  They  claim 
as  heirs  on  the  part  of  the  mother;  and  in  deducing 
the  title  from  that  person,  it  is  indispensable  to 
show  that  there  is  no  heir  on  the  part  of  the  father. 
The  plea  to  meet  that  case  is,  that  there  exists  an 
heir  on  the  part  of  the  father ;  and  yet  it  is  argued 
that  it  is  not  a  negative  plea.  As  to  the  charge 
that  the  Defendants,  in  correspondence  with  each 
other,  and  third  persons,  have  admitted  the  title  of 
the  Plaintifis,  it  is  contended  that  the  usual  words^ 
"  that  as  evidence  of  the  title,  &c.,*'  are  not  added 
to  the  charge.  But  if  it  appeai*s  by  necessary  con- 
struction that  they  are  evidence,  it  cannot  be  re- 
quisite  to  add  the  mere  form  of  the  words ;  and  it  is 
settled  by  many  authorities*,  that  if  facts  are 
charged  by  the  Plaintiff  in  his  bill,  which  are 
evidence  of  his  title,  the  Defendant  cannot  by  plea 
refuse  a  discovery  as  to  those  facts.  Where  a  bill 
charged  that  an  account  was  kept,  although  it 
omitted  the  words  "  as  evidence  of  the  agreement," 
a  plea  not  accompanied  by  an  answer  denying  the 
fkct  of  keeping  the  account  was  overruled.  The 
principle  is,  that  if  the  bill  charges  collateral  facts 
which  in  their  nature  must  be  evidence  of  the  title 
oti  which  the  Plaintiff  stands,  these  charges  must 
be  answered.  If  there  is  in  the  bill  any  allegation 
which,  if  admitted,  might  be  used  to  disprove  the 

^  £van8  V.  Harris,  2  V.  &  B.  Jones  v.  Davies,  16  Ves. 
269^387.    Thring  v.  Edgar,  2  Sim.  &  Stu.  274. 
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plea,  the  Defendant  cannot  by  plea  protect  himself      ij3j» 
from  that  discovery. 

Mr.  Wigram  iq  reply : 

The  admission  of  a  party  as  to  the  titlo  of 
another  cannot  be  the  subject  of  discpyery.  It 
cannot  be  used  as  an  admission.  In  Evgn^  v, 
Harris,  and  Jones  v.  Davis^  special  ffi(^  were 
charged  as  evidence  of  the  Plaintiff's  title,  and  npt 
affecting  an  affirmative  issue,  as  in  this  case|  which 
the  Defendant  had  taken  upon  himself  to  prove. 
If  the  common  form  of  charge  as  to  booHs  and 
documents  will  entitle  a  Plaintiff  to  discovery,  not- 
withstanding such  a  plea,  all  the  mischief  contem- 
plated and  explained  by  Lord  Redesdale  in  his 
Treatise  will  be  admitted. 

In  the  course  and  at  the  conclusion  of  the  argu- 
ment, the  Lord  Chancellor  made  the  following 
observations:  — 

There  was  a  case*  in  which  the  Defendants 
were  allowed  to  put  in  a  double  plea;  first,  that  the 
assets  were  personal ;  and  secondly,  if  real,  then 
that  the  party  was  a  trader  at  the  time  of  his  death. 
This  is  contrary  to  the  established  rule  of  pleading, 
md  I  think  has  been  overruled. 

In  this  case  the  Defendants  plead,  in  substance^ 
that  the  Plaintiffs  are  not  heirs,  and  propose  to 
falsify  the  title  which  they  set  up  as  heirs  ex  parte 
tnaiemd,  by  proving  that  there  is  in  existence  an 
heir  es  parte  patemd.  But  is  the  case  made  by 
the  bill  in  the  particulars  charged,  one  which  would 
be  capable  of  proof  or  illustration  by  the  disclosure 
of  facts,  of  which  a  discovery  is  sought  by  th^  bill? 

*  Gibson  v,  Whi^ehqad,  4  Mad.  241. 
6  3 
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^834.  It  is  urged  on  general  principles  that  discovery 
ought  not  to  be  compelled,  if  on  proof  of  the  mat- 
ter of  the  plea  it  will  appear  that  the  Plaintiff  has 
no  title.  But  if  the  title  would  in  part  be  proved 
by  discovery  of  the  fact  charged,  does  not  that 
raise  a  distinct  case,  and  form  a  ground  of  excep- 
tion. Can  a  Defendant  to  such  a  bill  suppress  or 
evade  the  discovery  by  a  simple  denial  of  the  title 
generally  ?  That  cannot  be  the  oflSce  of  a  negative 
plea,  or  of  any  plea. 

I  purpose  to  take  a  little  time  to  consider  the 
authorities  cited,  particularly  Hardman  w.Ellames*^ 
a  case  which  I  decided  after  much  consideration. 
At  present  I  am  disposed  to  advise  the  House  to 
affirm  the  judgment. 


The  Lord  Chancellor. — This  was  a  question 
arising  entirely  upon  the  pleadings  in  the  cause ; 
and  though  I  had  little  doubt  at  the  time,  as  I 
then  stated,  and  inclined  strongly  to  the  opinion  of 
he  Court  below,  for  the  reasons  I  shortly  threw 
out,  in  the  course  of  Mr.  Knight^s  argument,  who 
appeared  as  counsel  for  the  Respondent,  yet  I  took 
the  liberty  of  delaying  the  further  proceedings  in 
the  cause,  until  I  should  be  enabled  to  look  into 
Hardman  v.  Ellames^^  which  lately  gave  rise  to  a 
good  deal  of  discussion  in  the  Court  of  Chancery, 
and  in  which  I  had  the  misfortune  to  differ  from 
the  Court  below.  I  have  since  that  looked  into 
all  these  cases,  Hardman  v.  EUames^^  Thring  v. 
Edgar *^  and  Saunders  v.  King*,  decided  by  the 
same  learned  judge.  I  have  also  looked  into  Jones 
and  Davi€$*f  Newman  andJVallis ♦,  and  other  cases. 
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Newman  y.  WaJUs  was  a  plea  of  no  heir,  which  Lord  1 8S4. 
Thurlow  held  bad,  but  he  changed  his  opinion  upon  ^^ 
that  subject.  In  a  subsequent  case.  Hall  and  Noyes^ 
he  admitted  he  was  wrong,  and  took  a  new  view 
of  the  subject.  The  East  India  Company  and 
McGregor  ^  is  another  case.  I  have  gone  through 
the  whole  of  these  cases,  because,  as  I  differed 
with  the  Court  below  in  Hardman  and  Ellames,  I 
thought  possibly,  on  a  reconsideration  of  the  case, 
I  might  change  that  opinion.  I  have  risen  from  the 
discussion  and  view  of  the  cases  greatly  confirmed 
in  the  opinion  I  had  in  Hardman  and  EUames; 
and  although  it  has  no  very  immediate  reference 
to,  nor  is  it  decisive  of,  the  present,  I  thought  it 
might  let  in  some  light  on  the  present  case.  I 
found  a  consistency  in  principle  in  all  these  cases ; 
and  where  they  differ  the  one  from  the  other,  the 
doctrine  and  practice  must  generally  be  considered 
as  settled  by  the  last  decision.  J  find  no  reason 
whatever  to  doubt  the  judgment  which  has  been 
pronounced  by  the  Courts  below.  The  case  was 
twice  decided,  first  by  the  Vice-Chancellor,  and 
secondly  by  Lord  Lyndhurst,  who  immediately 
afterwards  quitted  the  Great  Seal,  and  who  was,  by 
the  consent  of  the  parties,  allowed  to  deliver  his 
judgment  in  writing;  it  stands  dated,  for  regularit/s 
sake,  on  22nd  of  November.  I  move  your  Lord- 
ships that  this  appeal  be  dismissed,  and  the  judg- 
ment affirmed  with  costs ;  the  costs  not  to  exceed 
150/. 

Judgment  affirmed. 

•  2  Sim.  542. 
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BiCHABD  BaDHAM  TnORNHILLy   ElI-" 

ZABETH  Thornhill,  Widow,  G. 
KiNQ  Thornhill,  James  Bad- 
ham  Thornhill,  Ann  Rye,  ^AppeUants; 
otherwise  Thornhill,  Widow, 
and  Sophia  Godsell,  otherwise 
Thornhill,  Widow       -       -      -_ 

Frederick  Hall       ...        Respondent. 

T.,  by  his  will,  after  bequeathing  to  his  wife  and  a  married 
daughter  and  an  infant  son  portions  of  a  profit-rent  of  lands 
held  by  him  on  lease  in  Ireland,  and  stating  that  the  account 
of  his  profit  rents  would  be  found  in  his  new  rent-book,  and 
after  reciting  that  it  appeared  by  the  rental  that  there  was 
a  profit-rent  of  674/.  (arising  from  a  leasehold,  called  Thorn- 
hill  Hall),  which  he  apportioned  between  his  eldest  and 
his  third  son,  Ae  will  contained  the  following  clause: 
**  And  whereas  there  also  appears  on  the  lands  of  KiUeen, 
**  over  and  above  the  head-rent  of  the  same,  a  profit*rent 
**  of  251/.,  I  bequeath  200/.  yearly  of  the  above  profit-rent 
<*  to  my  second  son,  R.  K.  T.,  for  his  own  sole  use  and 
^*  benefit  during  the  term  of  the  said  lease,  being  for  mine, 
**  his  own,  and  his  brother  George's  life,"  &c.  The  testator 
then  by  his  will  proceeded  to  recite  the  amount  of  other 
profit*rents  appearing  in  his  rental-book,  and  to  bequeath 
them  to  others  of  his  sons.  The  will  then  contained  thft 
following  clauses  and  provisions :  —  **  And  whereas  there 
**  appears  out  of  the  lands  of  K,,  as  now  set,  a  profit-rent  of 
*'  392/.  Is.  7\d,  sterling,  out  of  the  same,  over  and  above  the 
''  head-rent  of  the  same ;  now  be  it  known,  that  I  leave 
*'  and  bequeath  100/.  yearly  of  the  same  to  each  of  my  three 
*<  daughters,  Ann,  Caroline  and  Elizabeth  Thomhill ;  the  re- 
**  sidue  of  the  said  profit-rent,  being  92/.  Is.  J^d.  sterling,  I 
**  leave  to  my  fifth  son,  Badham  Thomhill,  for  his  sole  use 
**  and  benefit,  together  with  all  future  benefits  and  emolu« 
*<  ments  arising  out  of  the  same,  except  as  before  excepted. 
<<  And  whereas  there  appears  a  profit-rent  of  79/.  ISi.  ster- 
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**  ling  arisiog  oat  of  part  of  Thornhill  Lawn,  set  by  lease  to        1834. 

**  Robert  Lewis*  not  indaded  or  mentioned  in  the  demesne 

**  and  lands  of  Thornhill  Lawn  before  mentioned ;  now  be  it 

**  known,  I  leave  said  rent,  not  subject  to  pav  any  part  of  the 

**  head-rent,  that  being  alreacty  paid  by  the  demesne  and 

**  knds  of  said  place,  the  above  profit  rent,  as  follows,  vis.— 

*  sol.  yearly  of  the  same  to  my  daughter  Ann  Thornhill, 

**  29L  15f.  to  my  daughter  Caroline,  and  201.  sterling  to  my 

<«  daughter  Eliza,  in  addition  to  the  sums  of  lOCtf.  each  left 

**  thena  out  of  Knockanevin,  together  with  all  futuve  advan- 

**  tages,  if  any  should  arise,  out  of  the  same,  held  by  said 

'*  Robert  Lewis ;   and  further,  if  any  of  the   above  lega^ 

^  tees  should  die^  or  die  unmarried^  I  leave  the  property  be- 

*^  queathed  to  them,  with  all  beneit  arising  out  of  die  same, 

*'  to  be  divided  equally,  share  und  share  alii^^  among  the 

*'  survivor  or  survivors  of  tliem.    And  also,  in  like  manner, 

**  if  any  of  the  lives  in  the  leases  should  die,  so  as  to  leave 

'*  any  of  ike  said  legatees  unprovided  for^  by  the  lapse  or 

**  fUl  of  said  life  or  lives  in  aoy  of  the  above  bequests,  that, 

*'  in  such  case,  a  proportion  shall  be  deducted  from  the  be- 

*^  quest  of  each,  to  make  up  the  deficiency  by  the  determin- 

'*  ation  of  such  lease,  as  it  shall  so  happen  to  fall,  in  propor- 

*<  tion  to  the  loss  sustained,  and  in  proportion  of  the  property 

''  of  the  survivor  or  survivors." 

Theo  after  specifying  certain  mooies  recovered  by  decree  and 
ondng  to  him  upon  bond  and  otherwise,  and  directing  that 

;  they  should  be  applied  to  pay  his  bond  and  judgment  debts, 
he  proceeded  to  leave  <*  the  residue  or  overplus  of  the  same 
**  to  be  divided  equally  among  all  ray  legatees,  wife,  and 
**  children  mentioned  in  this  will,  Mrs*  Godsell  included, 
'*  except,*'  &c.  "  The  residue  of  all  my  property  real  and 
**  personal  to  be  sold  and  disposed  of,  100/.  of  the  same  to  be 
**  given  to  my  wife  for  her  present  support  —  the  residue  to 
**  be  divided  among  my  three  daughtersi  Ann,  Cerpline  and 
^*  Eliza*"  &C.  and  then  he  incidentally  directed  that  his 
eldest  son  should  pay  to  J.  F.  '<  10^.  yearly  during  his  life 
*•  «>ut  of  Thornhill  Lawn." 

Heldy  that  the  dause  of  survivorship  applied  only  to  the  be- 
quest to  the  daughters ;  and  upon  the  whole  context  of  the 
will,  that  the  absolute  bequest  to  R.  K.  T.of  the  profit«rent  of 
900L  was  not  cut  down  to  a  life  estate,  with  an  executory  de- 
?,  over  upon  bis  dying  unnuuiied,  to  the  surviving  legatees. 
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183^  James  BADHAM  THORNHILL  made  his 
will,  which  was  duly  attested,  for  passing  real 
estates,  and  bore  date  the  5th  December  1794|  as 
follows : — 

<<  In  the  name  of  God,  Amen.  I,  James  Badham 
Thornhill,  of  Thomhill  Lawn,  in  the  county  of 
Limerick,  being  of  perfect,  sound  and  disposing 
mind  and  memory,  praise  to  Almighty  God  for  the 
same,  do  make  and  ordain  this  my  last  will  and 
testament,  in  manner  and  form  following  (that  is 
to  say) :  First,  I  revoke  and  make  null  and  void 
all  former  will  or  wills  by  me  made.  Next,  there 
appears  arising  to  me  out  of  the  farm  and  lands  of 
Flemingstown,  I  hold  by  a  lease  of  lives  under  the 
Right  Honourable  Lord  and  Lady  Kingsborough, 
a  profit  rent  of  233/.  10^.  5d.  sterling  at  this  day 
over  and  above  the  head  rent  of  the  same.  I 
leave  and  bequeath  to  my  dearly  beloved  and  best 
of  wives,  Elizabeth  Thornhill,  200/.  yearly  of 
the  said  profit  rent,  for  her  sole  use  and  benefit 
during  her  life,  and  at  her  decease  50/.  yearly  out 
of  the  same  to  my  eldest  daughter  Sophia  Godsell, 
ibr  her  own  sole  use  and  benefit ;  this  given  more 
as  a  token  of  the  great  regard  and  affection  I  bear 
her,  than  thinking  it  necessary  to  give  her  any 
more,  being  sensible,  in  giving  her  the  1500/.  she 
got  as  a  marriage  portion,  I  gave  her  a  child's 
share,  and  got  a  suitable  provision  for  her.  The 
other  150L  yearly  I  leave  to  my  wife,  Elizabeth 
Thornhill,  to  bequeath  to  which  of  our  children 
she  thinks  most  deserving  of  it  by  their  duty  and 
affection  to  her,  should  she  outlive  me ;  should  she 
not,  I  then  leave  it  in  the  hands  of  my  executors, 
to  form  a  fund  for  the  support  of  such  of  our 
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children  as  shall  be  a  loser  by  the  uncertain  tenure       1834. 
of  my  property  bequeathed  to  them.     The  rest  of 
the   profit  rent  of  said    farm   of  Flemingstown, 
heing  33/.  105. 5rf.  sterling,  together  with  all  future 
rises  on  it  over  and  above  the  200A  left  to  my  wife, 
1  leave  to  my  fourth  son,  James  Badham  Thorn- 
hill,  now  a  minor  at  school  at  Portalington,  in  part 
of  what  I  intend  for  his  support     This  profit  rent, 
iivith  all  the  other  profit  rents  and  bequests  of  mine, 
if  not  sufficiently  explicit  in  the  return  of  profit 
rent  here  set  forth,  will  be  found  in  my  new  rent- 
book,   made   up  for  March  1794  (four).     And 
whereas  there  appears  in  said  rental,  not  including 
the  house  and  demesne  lands  of  Thornhill  Lawn, 
over  and  above  the  head-rents  of  the  same,  a  sum 
of  674/L  1^.  3^d.  sterling,  not  charging  the  house 
and  demesne  lands,  one  hundred  and  fifty  acre^ 
though  there  is,   I   believe,    better   than    eighty 
acres   more,  together  with    a   very   considerable 
rise  on  the  same  by  the  lands  now  out  of  lease, 
and  to  be  set  together  with  the  benefit  arising  out 
of  the  same  by  the  trees  planted  by  me  on  said 
lands:  now  be  it  known,  that  I  leave  600/.  yearly 
of  the  said  present  rent,  except  the  74/.  1^.  S^rf. 
sterling,  arising  out  of  the  same,  to  my  eldest  son, 
Richard    Badham  Thornhill,   now  a  Lieutenant 
in  his  Majest/s  eighth  regiment  of  Light  Dragoons, 
together  with  all  emoluments  and  benefits  arising 
out  of  the   same,    except    the  above    odd  sum 
74/.  Is.  3^d.  sterling,  arising  out  of  the  same,  which 
I  leave  to  my  third  son,  George  King  Thornhill, 
for  his  own  sole  use  and  benefit,  during  the  con* 
tinuance  and  term  in  said  lease,  held  likewise  under 
the  aforesaid  Lord  and  Lady  Kingsborough,  and 
place  every  confidence  in  the  honour,  principle. 
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laSA.  and  justice  of  the  said  Lord  and  Lady  King&» 
borough,  they  will  perform,  with  their  heirs  and 
representatives,  that  promise  and  engagement  the 
said  Lord  Kingsborough  gave  under  liis  hand,  on 
which  the  present  testator,  relying  on  the  honour 
and  justice  of  the  said  Lord  Kingsborough  and  his 
family,  did  lay  out  and  expend  his  whole  property, 
and  all  the  money  he  could  command,  on  said 
lands  of  Thornhill  Lawn,  which  is  known  to  many 
persons  now  living,  and  visible  to  the  kingdom, 
travelling  the  road  to  Cork,  and  made  such  im* 
provements  on  it  as  no  man  in  his  Majesty's  do- 
minions ever  did  or  ever  would  make  on  the  estate 
of  another ;  but  the  reliance  placed  in  the  said 
Lord  Kingsborough  and  his  family,  which  he  has 
no  doubt  they  will  fulfil  to  his  above  sons.  And 
whereas  there  also  appears  on  the  lands  of  KiU 
leen,  in  the  county  of  Limerick,  taken  from 
General  Stratton  by  purchase,  and  by  him  taken 
from  said  Lord  and  Lady  Kingsborough,  over  and 
above  the  head  rent  of  the  same,  a  profit  rent  of 
251L  Ss.  4t^d.  sterling,  at  this  day:  Now  be  it 
known  I  leave  and  bequeath  200/.  yearly  of  the 
above  profit  rent  to  my  now  second  son,  Robert 
King  Thornhill,  now  a  captain  in  his  Majesty's 
Royal  Irish  regiment  of  Artillery,  doing  duty  on 
the  Continent,  ^r  his  own  sole  use  and  benefit, 
during  the  term  of  said  lease^  being  for  mine,  his 
own,  and  his  brother  George's  life;  the  residue 
being  51 L  Ss.  4^^.  sterling,  I  leave  to  his  brother, 
my  now  third  son,  George  King  Thornhill,  for  his 
own  sole  use  and  benefit ;  any  benefit  arising  out 
of  said  lease  of  Killeen,  by  rise  of  rent  or  times,  to 
be  for  the  benefit  of  my  said  son  Robert,  except  as 
before  excepted.    And  whereas  there  also  appears 
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out  of  the  farm  and  lands  of  Lisnalanifi^  taken  from  1S84. 
said  Lord  and  Lady  Kingsborough,  a  profit  rent  of 
51/.  145.  sterling,  at  this  day  over  and  above  the 
head  rent  of  the  same,  during  the  lives  of  the  said 
Robert  and  George:  now  be  it  known,  that  I 
leave  and  bequeath  the  same  to  my  now  said  third 
son,  George  King  Thornhill,  together  with  all 
emoluments  and  benefits  out  of  said  lease,  for  his 
sole  use  and  benefit  during  said  term.  And 
whereas  there  appears  a  profit  rent  arising  to  me 
out  of  a  dwelling-house  in  the  Square  of  Mitchels- 
town,  and  other  houses  and  land  near  said  town,  a 
profit  rent  at  this  day  of  48/.  11^.  sterling,  over 
and  above  the  head  rent  of  the  same,  being  for 
leases  of  lives  and  yeara,  and  the  lands  for  years 
only :  now  be  it  known,  I  leave  and  bequeath  the 
same,  with  all  benefits  and  advantages  arising  there- 
from to  my  now  fourth  son,  James  Badham  Thorn- 
hUl,  for  his  sole  use  and  benefit.  And  whereas 
there  also  appears  out  of  the  lands  of  Coolenama- 
hogue^  taken  from  said  Lord  and  Lady  Kings- 
borough,  and  now  in  the  tenancy  and  occupation 
of  Dunlea,  Lyne,  and  Shean,  a  sum  or  profit  rent 
of  65/.  10^.  sterling,  over  and  above  the  head  rent 
of  the  same:  now  be  it  known,  I  leave  and  be- 
queath the  said  profit  rent,  with  all  emoluments 
and  advantages  of  said  lease,  to  my  son,  James 
Badham  Thornhill,  except  10/.  yearly  of  the  same, 
which  sum  he  is  to  pay  yearly  out  of  the  same 
during  said  term  to  my  fifth  son,  Badham  Thorn- 
hill, his  brother,  now  at  Fortarlington  school  with 
him.  And  whereas  there  appears  out  of  the  lands 
of  Knockanevin  a  lease  I  purchased  from  Hugh 
Inglesby  Massy,  esquire,  under  the  said  Lord  and 
Lady  Kingsborough,  at  this  day  as  now  set,   a 
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^^^      profit  rent  of  392t  1^,  7^,  sterling  out  of  the 
same,  over  and  above  the  head  rent  of  the  same  : 
now  be  it  known,  that  I  leave  and  bequeath  100/. 
yearly  of  the  same  to  each  of  ray  three  daughters, 
Ann,  Caroline,  and  Elizabeth  Thornhill ;  the  resi- 
due of  the  said  profit  rent,  being  92/.   1^.  7^^* 
sterling,  I  leave  to  my  fifth  son,  Badham  Thorn- 
hill,  for  his  sole  use  and  benefit,  together  with  all 
future  benefits  and  emoluments  arising  out  of  the 
same,  except  as  before  excepted.     And  whereas 
there  appears  a  profit  rent  of  79/.  15^.  sterling* 
arising  out  of  part  of  Thornhill  Lawn,  set  by  lease 
to  Robert  Lewis,  not  included  or  mentioned  in  the 
demesne  and  lands   of  Thornhill    Lawn   before 
mentioned :  now  be  it  known,  I  leave  said  rent,  not 
subject  to  pay  any  part  of  the  head  rent,  that  being 
already  paid  by  the  demesne  and  lands  of  said 
place,  the  above  profit  rent,  as  follows,  viz.  SOL 
yearly  of  the  same  to  my  daughter  Ann  Thornhill ; 
29/-  15s.  to  my  daughter  Caroline ;  and  20/.  star- 
ling  to  my  daughter  Eliza;  in  addition  to  the  sums 
of  100/.  each  left  them  out  of  Knockanevin,  to- 
gether with  all  future  advantages,  if  any  should 
arise  out  of  the  same,  held  by  said  Robert  Lewis  ; 
and  further,  if  any  of  the  above  legatees  should 
diCf  or  die  unmarried,  I   leave  the  property  be- 
queathed to  them,  with  all  benefit  arising  out  of 
the  same,  to  be  divided  equally,  share  and  share 
alike,  among  the   survivor  or  survivors  of  them. 
And  also,  in  like  manner,  if  any  of  the  lives  in  the 
leases  should  die,  so  as  to  leave  any  of  the  said 
legatees  unprovided  for,  by  the  lapse  or  fall  of  said 
life  or  lives  in  any  of  the  above  bequests,  that,  in 
such  case,  a  proportion  shall  be  deducted  from  the 
bequest  of  each,  to  make  up  the  deficiency  by  the 
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determination  of  such  lease,  as  it  shall  so  happen       18S4. 
to  fall,  in  proportion  to  the  loss  sustained,  and  in 
proportion  of  the  property  of  the  survivor  or  sur- 
vivors.    And  whereas  there  appears  due  to  me, 
out  of  the  estate  or  property  of  Edward  Badham 
Tbomhill,  Esq.  of  Castlekevin,  which  I  have  re* 
covered  from  him  by  a  final  decree  in  the  Court  of 
Chancery,  made  up  by  one  of  the  Masters  of  said 
Court,  which,  together  with  the  interest  since  due, 
amounts  to  better  than  3000/. ;  and  also  a  sum  of 
5OOL9  with  a  large  arrear  of  interest  arising  out  of 
the  same,  due  to  me  by  the  executors  of  the 
Reverend  Thomas  Bunbury,  for  which  they  have 
given  me  a  bond  of  one  Bradshaws,  for  the  pay- 
ment of  the  same,  which  I  could  not  get     And 
whereas  there  also  appears  due  to  me  by  Samuel 
Godsell,  Esq.,  a  sum  of  money  I  was  obliged  to 
advance  to  Captain  Coote,  to  discharge  his  share 
of  the  interest  and  reduce  the  principal  of  our 
bond  passed  to  the  said  Coote  for  1100/.,  which 
principal  sum  is  paid  and  reduced  to  SOOL^  includ- 
ing the  money  paid  by  said  Samuel  Godsell  from 
time  to  time,  as  will  appear  by  our  accounts  of  the 
same :  now  be  it  known,  I  leave  the  above  sums 
to  pay  all  the  bond  and  judgments  debts  justly  due 
of  me,  but  not  for  others*  debts  I  am  security  for ; 
the  residue  or  overplus  of  the  same  being,  I  am 
sure,   of  a  large  amount,  I  leave  to  be  divided 
equally,  share  and  share  alike,  among  all  my  lega- 
tees, wife  and   children,  mentioned  in  this  will, 
Mrs.  Godsell  included,  except  twenty  guineas  I 
leave  my  foster  brother,  John  Finn ;  the  like  sum 
to  Simon  Connors;   the  like  sum  to  Catherine 
Connors ;  the  like  sum  to  James  Lynch ;  and  ten 
guineas  to  William  Ryan,  in  token  of  my  regards 
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for  them  as  true,  honest,  and  faithful  servants ;  .to 
Ellen  Shanahan  five  guineas }  to  Nell  Finn  two 
guineas}  to  Casey  and  Clifford,  helpers,  two  gui* 
neas  each.  My  house  in  Cork  I  leave  to  my  said 
wife^  Elizabeth  Thornhill,  with  all  the  furniture^ 
&c.  contained  therein,  together  with  such  of  my 
furniture,  plate,  &c«  as  she  may  find  necessary  to 
keep  for  the  use  of  her  house.  The  residue  of  all 
my  property,  real  and  personal,  to  be  sold  and 
disposed  of;  lOOiL  of  the  same  to  be  given  to  my 
said  wife  for  her  present  support ;  the  residue  to 
be  divided  among  my  three  daughters,  Ann,  Ca- 
roline, and  Eliza,  except  my  family  plate;  any 
left  after  my  wife  has  taken  what  she  wants,  to  be 
given  to  my  eldest  son,  Richard,  who  is  to  pay  my 
foster  brother,  John  Finn,  during  his  life,  lOLyearfy 
out  qf  Thornhill  Lawn.  For  John  Donovan,  if 
living  with  me  at  the  time  of  my  decease,  and 
Timothy  Keogh,  five  guineas  each.  I  appoint  my 
wife,  Elizabeth  Thornhill,  my  acting  executor  in 
this  will,  and  residuary  legatee,  as  I  entertain  the 
highest  opinion  of  her  honour,  principles,  and 
justice.  I  also  appoint  Sir  Charles  Burton, 
Michael  Green,  esq.  senior  and  junior,  and  Mr. 
William  Wilstead,  my  assistant  executors  to  my 
said  wife,  Elizabeth  Thornhill." 

The  testator  executed  two  codicils  to  his  will, 
which  are  not  material  to  the  question  at  issue. 
He  died  on  the  1st  of  December  1796,  leaving  his 
wife  and  all  his  children  surviving  him. 

Upon  the  death  of  his  father,  Robert  King 
Thornhill  entered  into  the  receipt  of  the  rents  and 
profits  of  the  lands  of  Killeen  and  its  subdenomina- 
tions,  and  continued  to  receive  the  same  until  the 
year  1800^  when,  by  an  indenture,  bearing  date 
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the  20th  April  in  that  year,  for  valuable  consider-  ^^^ 
ation  he  conveyed  the  same  to  Robert  Hall,  his 
heirs,  and  assigns,  during  the  lives  and  life  of  Ro- 
bert King  Thornhill  and  George  King  Thorhhill, 
who  were  the  then  surviving  cestid  que  vies  named 
in  the  head  lease  under  which  the  lands  were  held 
by  the  testator,  subject  to  the  annuity  of  51 /L3^«4^cf. 
bequeathed  to  George  King  Thornhill,  and  to  an 
annuity  of  I70/.  per  annum,  to  be  issuing  out  of  the 
lands,  and  payable  to  Robert  King  Thornhill  during 
his  life. 

-  Immediately  after  the  execution  of  the  last- 
mentioned  deed,  Robert  Hall  entered  into  posses- 
sion and  receipt  of  the  rents,  issues  and  profits  of 
lands  of  Killeen  and  its  subdenominations ;  and 
soon  after,  the  Appellant,  Richard  Badham  Thom- 
hilly  wrote  and  sent  to  Robert  Hall  a  letter,  dated 
the  15th  September  1800,  which  was  as  follows:— 

«« I  will  make  good  to  you  the  treaty  of  Killeen, 
in  case  I  should  have  it  in  my  power,  to  be  declared 
and  entided  as  heir  at  law  for  my  father's  property, 
or  to  do  any  act  to  fulfil  my  brother's  agreement 
with  you,  as  far  as  those  learned  in  the  law  shall 
advise,  or  that  I  have  powers  to  that  purpose. 

(Signed)  R.  B.  Thornhill/' 

By  another  deed,  bearing  date  the  dOth  of  June 
1804,  Robert  King  Thornhill,  for  valuable  con- 
sideration, released  the  lands  of  Killeen  and  its 
subdenominations  from  the  payment  of  the  sum  of 
56L  5s.  per  annum,  part  of  the  annuity  of  170£, 
reserved  by  the  deed  of  the  20th  April  1800. 

By  a  further  deed,  bearing  date  the  27th  day  of 
January  I8I7,  and  made  between  Robert  King 
Thornhill  of  the  one  part,  and  the  Respondent  of 
the  other  part,  Robert  King  Thornhill,  for  other 
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1834.  to  the  undertaking  and  agreement  to  that  effect 
contained  in  his  letter  of  the  15th  September,  180O, 
and  that  the  Appellants,  or  such  of  them  as  the 
Court  should  think  bound  so  to  do,  might  be 
obliged  to  repay  to  the  Respondent  the  costandex- 
penses  of  the  suit  and  of  all  the  proceedings  at  la^. 

The  Respondent  obtained  the  common  injunc- 
tion, restraining  the  Appellants  from  proceeding 
at  law,  until  answer  or  further  order. 

The  Appellants  put  in  answers  to  the  bill, 
wherein  they  admitted  the  purchases  made  by 
Robert  Hall  from  Robert  Kmg  Thomhill ;  and 
Richard  Badham  Thornhill  admitted  that  he  wrote 
the  letter  above  mentioned  to  Robert  Hall.  After 
the  answers  were  put  in,  the  Respondent  moved  the 
Irish  Court  of  Exchequer  that  the  injunction  might 
be  continued  to  the  hearing  of  the  cause ;  where- 
upon the  Court  was  pleased,  by  an  order  bearing 
date  the  12th  day  of  May,  1827,  to  order  that  the 
injunction  should  be  continued  to  the  hearing;  the 
Respondent  undertaking  to  set  down  the  cause  to 
be  heard  on  the  pleadings  on  the  first  hearing  day  in 
the  then  next  term,  so  as  to  take  the  opinion  of  the 
Court  upon  the  construction  of  the  testator's  will. 

The  parties  in  the  cause  entered  into  a  consent, 
bearing  date  the  28th  of  May,  1827,  which  was 
made  an  order  of  the  Irish  Court  of  Exchequer  on 
the  l6th  of  June  following,  to  the  effect  that  the 
only  question  to  be  discussed  upon  the  hearing  of 
the  cause,  should  be  the  construction  of  the  testa- 
tor's will,  and  that  the  will  should  be  read  on  the 
hearing  as  well  proved. 

The  cause  accordingly  came  on  to  be  heard  on 
the  pleadings  in  the  Irish  Court  of  Exchequer,  on 
the  28th  June,  1827,  when  the  Court  pronounced 
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a  decree,  to  the  effect  that  the  whole  estate  and  isd^. 
interest  of  the  testator  in  the  lands  in  question 
passed  by  his  will  to  Robert  King  Thornhill, 
excq)t  as  to  the  annuity  of  51k  3s.  4^rf.,  charged 
thereon  by  the  will,  in  favour  of  George  King 
ThomhiU,  and  that  the  Respondent  was  entitled 
to  all  the  estate  and  interest  so  devised  to  Robert 
King  Thomhill,  but  subject  to  the  last*mentioned 
annuity ;  and  that  the  legal  estate  in  those  lands 
had  descended  on  and  was  vested  in  the  testator's 
heir,  Richard  Badham  Thomhill,  and  that  he  was 
a  trustee  of  such  legal  estate  for  the  Respondent ; 
and  he  was  decreed  to  convey  such  legal  estate 
to  the  Respondent,  and  an  injunction  was  to  issue 
to  restrain  the  Appellants  from  proceeding  with  the 
ejectment,  and  to  quiet  and  establish  the  Respond- 
ent in  the  lands,  and  that  both  parties  were  to 
bear  their  own  costs  at  law  and  in  equity. 

The  Appellants  presented  their  petition  of  ap- 
peal against  this  decree. 

For  the  Appellants, —  Mr.  Tinney  and  Mr.  J. 
Jercis. 

If  the  devise  to  R.  K.  Thomhill  stood  alone,  the 
interest  in  the  profit-rent  for  the  whole  term  would 
have  been  absolute  in  him.  But  that  interest  is 
cut  down  to  a  life  estate,  with  an  executory  devise, 
over  by  the  general  clause  of  survivorship.  The 
«  above  legatees,"  named  in  that  clause,  can  only 
refer  to  the  several  children  c£  the  testator,  to 
whom  different  parts  of  the  property  had  been 
before  bequeathed,  and,  among  the  rest,  to  R.  K. 
Thomhill.  The  survivorship  was  to  operate  if  the 
children,  or  any  of  them,  should  die  in  the  testa- 
tor's lifetime,  or  at  any  time  if  unmarried.  R.  K. 
Thomhill  died  unmarried.     If  he  had  been  mar- 
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1834.  ried  and  become  a  widower,  the  words  would  have 
applied ;  Bell  v.  Phyn^  It  is  a  good  executory 
bequest  over  to  the  other  children.  Upon  his 
death  unmarried,  his  interest  determined  and 
passed  over  to  the  other  children.  The  will  parcels 
out  the  estates,  and  the  last  clause  refers  to  the 
preceding  clauses.  What  is  given  to  the  wife  is 
given  expressly  for  life.  In  the  first  bequest  a 
provision  is  made  as  to  all  the  subsequent  bequests. 
It  is  said  that  the  bequest  of  the  QOOL  profit*rent 
to  R.  Badham  ThornhUl  must  be  an  absolute  in- 
terest, since  debts  may  be  payable  out  of  it  But 
it  may  be  subject,  nevertheless,  to  the  contingent 
executory  bequest  The  phrase  *'  above  legatees  " 
would,  in  ordinary  construction,  apply  to  the 
whole  preceding  matter.  ''The  same"  refers  to 
the  next  antecedent;  but  << above"  is  general  and 
unrestricted.  If  grammatically  and  l^ally  it  is  a 
word  of  general  reference,  the  construction  can- 
not be  altered  by  conjecture.  The  testator  par- 
cels out  among  his  children  his  whole  property. 
The  will  is  entire,  and  all  the  clauses  are  con- 
nected with  the  first  If  the  clause  of  survivor- 
ship had  occurred  in  the  middle  of  the  will,  it 
might  have  referred  only  to  the  preceding  clauses  ; 
but  it  occurs  at  the  conclusion  of  the  will,  as  usuaU 
where  a  provision  overrides  the  whole  instrun^ent 
It  would  have  been  very  unusual,  and  a  tedious 
tautology,  to  annex  the  clause  of  survivorship  to 
every  gift  in  the  will.  Having  made  provision  for 
all  Uie  children,  he  naturally  contemplates  the 
events  of  death  and  survivorship,  and  provides 
accordingly.  The  provision  immediately  ibllow- 
ing,  <<  that  if  any  of  the  lives  in  the  leases  should 
<*  die,  so  as  to  leave  any  of  the  said  legatees  unpro- 
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«  vided  for,  the  l^atees  should  abate  in  proporti(Mi, "  l  B34. 
shows  the  intention  to  extend  the  whole  provision 
to  all  the  legatees.  The  expression  is  <<  so  as  to 
« leave  any  of  the  said  legatees  :^  that  must  surely 
mean  all  the  legatees ;  and  it  is  in  the  same  clause 
with  the  provision  as  to  the  <<  above  legatees,'* 
although  <<  said/'  like  **  same,"  usually  refers  to  the 
next  antecedent.  The  words  <<  survivor  or  sur- 
*'  vivors*'  occur  in  both  parts  of  the  clause,  so  as  to 
furnish  an  inference  that  he  was  dealing  with  the 
same  subject-matter.  Can  the  first  part  of  the 
clause  refer  to  daughters  only,  and  the  latter  part 
to  all  the  children  ?  As  to  the  reasons  of  the 
Respondent  printed  in  his  case,  the  word  <<  above," 
applied  to  rent  in  the  singular  number,  explains  it* 
sdf.  The  expression  in  the  clause  of  survivorship 
could  not  apply  to  the  wife,  for  when  her  interest  in 
the  fund  ceased,  it  is  limited  to  the  children :  she 
ther^bre  could  not  be  included,  and  a  life  interest 
enly  is  given  to  her.  It  is  absurd  to  imagine  that  he 
was  q»eaking  of  his  wife  as  dying  unmarried.  When 
he  uses  the  expression  **  all  my  legatees,"  he  in- 
cludes his  wife,  and  names  her.  **  Above"  refers 
odj  to  the  children,  and  tliey  are  not  named. 

That  the  provision  is  intended  to  apply  to 
daughters,  and  not  to  sons,  is  mere  conjecture;  and 
the  hypotliesis  fidls  in  the  apj^cation,  since  it  must 
refer  to  Badham  Thomhill  as  wdl  as  the  daughters, 
ibr  he  is  mentioned  in  the  same  sentence.  But 
how  is  he  differently  circumstanced  from  bk 
brothers  to  warrant  the  distinction?  The  profit- 
rent  given  to  R.  K.  T.,  the  son,  is  not  given  more 
absolutely  than  the  profit-rent  to  the  daughters; 
nor  is  there  any  reason  why  the  interest  of  the  one 
should  be  cut  down  rather  than  that  of  the  other. 
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lM4f.  It  is  argued,  in  the  ninth  reason  of  the  Re-' 

spondenf  8  case,  that  if  all  the  devisees  are  in- 
cluded in  the  clause  of  survivorship,  it  will  extend 
to  R.  B.  Thornhilly  and  then  it  might  become  im- 
possible to  pay  the  annuity  to  Phyn,  if  he  should  sur- 
vive R.  B.  Thomhill,  or  to  pay  the  debts  charged 
upon  the  interest  of  R.  B.  Thornhill  upon  the 
happening  of  the  event  specified.  But  it  is  not 
necessary  that  the  annuity  to  Phyn  should  continue 
beyond  the  interest  of  R.  B.  Thomhill.  The  tes- 
tator might  well  have  regarded  more  the  interest 
of  the  surviving  children  in  the  bequest  over,  tluui 
the  interest  of  the  annuitant  charged  upon  the 
rent,  ^n  fVigg  v.  fFigg  •  it  was  held  a  personal 
condition  affecting  the  devisee,  not  a  charge  on 
the  land;  and  although  the  devise  lapsed,  the  estate 
was  held  chargeable  in  the  hands  of  the  heir.  As 
to  the  argument,  that  Sophia  Godsell,  being  married 
at  the  date  of  the  will,  the  clause  could  not  apply 
to  her,  and  therefore  not  to  all  the  children ;  the 
clause,  primd  facie,  would  apply  to  her,  and  she 
might,  in  the  course  of  events,  die  unmarried;  but 
the  question  is  immaterial. 

For  the  Respondents, — Mr.  OKhnnell  and  Mr. 
BagshawA 

It  is  material  to  bear  in  mind  that  R.  K.  Thorn- 
hill  is  one  of  the  cestui  que  vies  in  the  lease  in 
question.  In  the  clause  of  gift  there  is  a  perfect 
devise  of  the  whole  interest;  and  this  is  the  will  of 
an  illiterate  man.  To  cut  down  the  estate  so  given, 
words  should  be  pointed  out  of  clear  and  express 
import,  or  operating  by  necessary  implication.  In 
the  argument  for  the  Appellant,  no  express  words 

•  1  Atk.  382.  t  Mr.  0*Connell  only  argued^the  case. 
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have  been  pointed  out  They  find  words  cutting 
down  some  general  estate  to  a  particular  estate. 
Bat  this  could  not  apply  to  R.  K.  ThomhUl,  be* 
cause,  he  being  one  of  the  cestui  que  vies^  the 
estate  might  terminate  widi  his  life.  Could  it  be 
intended  that  he  shoiildibtf  comprehended  in  a 
clause  which  could  be  c^nd  benefit  to  him? 

The  argument,  after  ftll/can  only  raise  a  doubt, 
and  that  decides  the  case  in^  fav(»ur  of  the  Re« 
spondent;    for  if  the  clause :  of '  survivorship  is 
ambiguous,  which  is  assumed  ^  the  basis  of  the 
argument,  the  express  devise 'must  prevail.     The 
testator  makes  a  manifest  distinction  between  the 
provision  for  sons  and  for  daughters.    The  first 
devise  is  of  a  profit-rent  out  of  lands  to  his  widow 
for  her  life.     It  is  argued  that  she  could  not  die 
unmarried :  that  is  a  singular  proposition,  especially 
considering  the  argument  from  doctrine  of  Bell  v. 
Pfttffi^  as  applied  to  R.  K.  Thornhill.     From  the 
apology  made  by  the  will  for  not  giving  more  to 
his  daughter  Sophia,  it  seems  that  1500/.  was  the 
money  portion  which  he  wished  to  give,  and  con- 
sidered as  given,  to  his  daughters.    It  is  difficult  to 
imagine  that  the  word  **  above**  can  refer  to  all  the 
preceding  clauses.  The  first  and  the  second  clauses 
contain  separate  and  distinct  devises;    the  third 
is  an  absolute  gift  to  his  son  R.  K.  Thornhill; 
the  fourth  is  a  gift  of  interests  in  lands  for  terms 
of  years  as  well  as  lives.     Can  the  words  <*  above 
legatees'*  refer  to  all  these  different  subjects  and 
objects  of  his  bounty  ?    They  appear  to  refer  only 
to  legatees  who  might  be  disappointed  by  the 
Mling  in  of  lives.     The  estate  given  to  some  of 
the  legatees  is  charged  with  debts  and  annuities 
for  life.   This  always  leads  to  a  necessary  inference 
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18S4>.  valuable  considerations,  assigned  to  the  Respond- 
ent the  residue  of  the  annuity  of  I70L  granted  to 
Robert  King  ThomhUl  by  the  deed  of  the  20th  of 
Ajaril,  1800. 

By  indenture  bearing  date  the  SOth  day  of 
May,  1819,  Robert  Hall  conveyed  the  lands  of 
Killeen,  Ballyhourahan,  and  Bally&skeen,  with 
other  estates  and  interests  therein  mentioned,  upon 
certain  trusts  therein  mentioned,  for  the  benefit  of 
Robert  Hall,  and  Catherine  his  wife^  for  their  re- 
spective lives,  and  after  the  death  of  the  survivor 
of  them  in  trust  for  the  benefit  of  the  Respondent : 
and  upon  the  death  of  the  survivor  of  them,  the 
Respondent,  by  virtue  of  the  will  and  deeds  above 
mentioned,  subject  to  the  annuity  of  51L  Ss.  4^., 
entered  into,  and  has  ever  since  been,  and  is  now, 
in  the  receipt  of  the  rents  and  profits  of  the  lands 
of  Killeen  and  its  sub-denominations. 

Robert  King  Thomhill  died  on  the  1st  August, 
1825,  without  having  been  married,  and  left  the 
Appellants,  Elizabeth  Thomhill,  his  mother,  and 
his  brothers  Richard  Badham  Thomhill,  George 
King  Thomhill,  James  Badham  ThorahiU,  and  his 
sisters  Anne  Rye  and  Sophia  Godsell,  surviving; 
his  other  brother  and  two  sisters  having  died  in 
his  lifetime :  and  the  Appellants  upon  his  death 
claiming  to  be  equally  entitled,  share  and  share 
alike,  to  the  interests  in  the  lands  bequeathed  to 
him  by  the  testator's  will  in  Easter  term,  1826, 
brought  an  action  of  ejectment,  in  the  Pleas  side  of 
his  Majesty's  Court  of  Exchequer  in  Ireland,  for 
the  recovery  of  the  possession  of  those  lands. 

The  cause  was  tried  at  the  Limerick  Summer 
Assizes  of  1826,  when  a  special  verdict  was  agreed 
upon  by  the  counsel  on  both  sides,  for  the  purpose 
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of  having  the  opinion  of  the  Irish  Court  of  Exche-  1834. 
qutf  upon  the  construction  of  the  will  of  the  tes- 
tator with  respect  to  the  devise  to  Robert  King 
ThcnmhilL  The  special  verdict  came  on  for  argu- 
ment before  the  Irish  Court  of  Exchequer  in 
Michaelmas  term,18S6,  and  the  Court  on  the  open* 
ing  of  the  cause  suggested  that  the  devise  to  Ro- 
bert King  Thomhill  patoed  no  more  than  an  equit- 
able interest  to  him,  and  that  the  legal  estate  in 
the  lands  comprised  in  the  devise  had  descended 
upon,  and  was  vested  in,  the  Appellant  Richard 
Badham  Tliomhill,  as  the  heir-at-law  of  the  tes- 
tator; and  the  Court  was  pleased  to  respite  judg- 
ment upon  the  special  verdict  until  the  then 
ensuing  Hilary  term,  for  the  purpose  of  enabling 
the  Respondent,  in  the  interim,  to  file  a  bill 
against  die  Appellants  to  restrain  their  further 
proceeding  in  tiie  ejectment  suit. 

The  Respondent  accordingly,  in  January,  1827, 
filed  his  bill  on  the  Equity  side  of  the  Irish  Court 
of  Exchequer  against  the  Appellants,  and  prayed 
that  they  might  be  restrained  by  injunction  from 
proceeding  further  in  the  gectment  suit,  and  that 
the  Respondent  might  be  decreed  to  be  entitled  to 
the  estate  and  interest  in  the  lands  of  Killeen, 
Ballyhourahan  and  Ballyfaskeen^  devised  to  Robert 
King  Thomhill  for  the  lives  of  the  cestui  que  vies 
named  in  the  lease  of  those  lands,  and  that  he  might 
be  quieted  in  the  possession  and  enjoyment 
thereof;  and  that,  if  necessary,  the  Appellant, 
Richard  Badham  Thomhill,  might  be  declared  a 
trustee  for  the  Respondent  in  respect  to  those 
lands  and  premises,  and  might  be  decreed  to  exe- 
cute all  such  deeds  as  might  be  necessary  to  vali- 
date the  title  of  the  Respondent  thereto,  pursuant 
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1834,  to  the  undertaking  and  agreement  to  that  effect 
contained  in  his  letter  of  the  15th  September,  1800, 
and  that  the  Appellants,  or  such  of  them  as  the 
Court  should  think  bound  so  to  do,  might  be 
obliged  to  repay  to  the  Respondent  the  costandex- 
penses  of  the  suit  and  of  all  the  proceedings  at  law. 

The  Respondent  obtained  the  common  injunc- 
tion, restraining  the  Appellants  from  proceeding 
at  law,  until  answer  or  further  order. 

The  Appellants  put  in  answers  to  the  bill, 
wherein  they  admitted  the  purchases  made  by 
Robert  Hall  from  Robert  King  Thomhill;  and 
Richard  Badham  Thomhill  admitted  that  he  wrote 
the  letter  above  mentioned  to  Robert  Hall.  After 
the  answers  were  put  in,  the  Respondent  moved  the 
Irish  Court  of  Exchequer  that  the  injunction  might 
be  continued  to  the  hearing  of  the  cause }  where- 
upon the  Court  was  pleased,  by  an  order  bearing 
date  the  12th  day  of  May,  1827,  to  order  that  the 
injunction  should  be  continued  to  the  hearing;  the 
Respondent  undertaking  to  set  down  the  cause  to 
be  heard  on  the  pleadings  on  the  first  hearing  day  in 
the  then  next  term,  so  as  to  take  the  opinion  of  the 
Court  upon  the  construction  of  the  testator's  will. 

The  parties  in  the  cause  entered  into  a  consent, 
bearing  date  the  28th  of  May,  1827,  which  was 
made  an  order  of  the  Irish  Court  of  Exchequer  on 
the  l6th  of  June  following,  to  the  effect  that  the 
only  question  to  be  discussed  upon  the  hearing  of 
the  cause,  should  be  the  construction  of  the  testa- 
tor's will,  and  that  the  will  should  be  read  on  the 
hearing  as  well  proved. 

The  cause  accordingly  came  on  to  be  heard  on 
the  pleadings  in  the  Irish  Court  of  Exchequer,  on 
the  28th  June,  1827,  when  the  Court  pronounced 
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a  decree,  to  the  effect  that  the  whole  estate  and  1834p. 
interest  of  the  testator  in  the  lands  in  question 
passed  by  his  will  to  Robert  King  Thornhill, 
except  as  to  the  annuity  of  51^  35,  4|rf.,  charged 
thereon  by  the  will,  in  favour  of  George  King 
Tliomhill,  and  that  the  Respondent  was  entitled 
to  all  the  estate  and  interest  so  devised  to  Robert 
King  Tbomhill,  but  subject  to  the  last-mentioned 
annuity ;  and  that  the  legal  estate  in  those  lands 
had  descended  on  and  was  vested  in  the  testator's 
heir,  Richard  Badham  Thomhill,  and  that  he  was 
a  trustee  of  such  legal  estate  for  the  Respondent ; 
and  he  was  decreed  to  convey  such  legal  estate 
to  the  Respondent,  and  an  injunction  was  to  issue 
to  restrain  the  Appellants  from  proceeding  with  the 
ejectment,  and  to  quiet  and  establish  the  Respond- 
ent in  the  lands,  and  that  both  parties  were  to 
bear  their  own  costs  at  law  and  in  equity. 

The  Appellants  presented  their  petition  of  ap- 
peal against  this  decree. 

For  the  AppeUants, —  Mr.  Tinney  and  Mr.  J. 
Jerois. 

If  the  devise  to  R.  K.  Thomhill  stood  alone,  the 
interest  in  the  profit-rent  for  the  whole  term  would 
have  been  absolute  in  him.  But  that  interest  is 
cut  down  to  a  life  estate,  with  an  executory  devise, 
over  by  the  general  clause  of  survivorship.  The 
**  above  legatees,"  named  in  that  clause,  can  only 
refer  to  the  several  children  of  the  testator,  to 
whom  different  parts  of  the  property  had  been 
before  bequeathed,  and,  among  the  rest,  to  R.  K. 
ThomhilL  The  survivorship  was  to  operate  if  the 
children,  or  any  of  them,  should  die  in  the  testa- 
tar's  lifetime,  or  at  any  time  if  unmarried.  R.  K. 
Thomhill  died  unmarried.     If  he  had  been  mar- 
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1M4».  survivorship  to  the  preceding  legacies  of  lOOL  If 
it  is  held  to  comprise  the  profit^rent  given  to  Bad- 
ham  beyond  the  100/.,  it  is  a  much  more  probable 
construction,  does  less  violence  to  the  instrument, 
is  more  according  to  the  apparent  intent  of  the  tes- 
tator, than  the  supposition  of  reference  to  all  pre- 
ceding legacies  by  the  words  «« above  legatees."  If 
he  meant  to  give  to  Robert  a  life  estate  in  the  lease, 
the  obvious  expression  would  have  been,  *<  I  give  to 
<<  Robert  an  interest  in  this  leasehold  for  lives  (one 
<<  of  which  was  his  own),  for  his  own  life,  and  no 
<<  longer."  As  the  life  of  the  donee  was  one  of 
those  upon  which  the  estate  was  held,  the  attention 
of  the  testator  was  naturally,  and  almost  unavoid- 
ably, invited  to  this  mode  of  expression,  if  he  so 
intended.  A  more  clumsy  and  circuitous  mode 
of  expressing  the  intention  supposed  in  the  argu* 
ment,  than  that  which  is  to  be  found  in  the  will, 
cannot  be  imagined. 

I  have  not  forgotten  the  argument  urged  by  Mr. 
O'Connell,  that  there  is  the  appearance  of  a  charge 
upon  the  leasehold  which  might  endure  beyond  the 
life  of  Robert  It  may  not  be  perfectly  clear,  but 
if  it  is  so,  that  fact  would  be  decisive  of  the  ques- 
tion. I,  however,  ground  my  opinion  upon  the 
parts  of  the  will  which  I  have  cited;  and  I  move 
that  the  judgment  be  affirmed  with  costs. 

Judgment  affirmed  with  costs  not  exceed- 
ing 150L 
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ENGLAND. 

(court  of  chancery.) 
GflORGE  WiLPORD  BuLKLEY        •        Appellant; 
Anna  Wilford        ...        Respondent. 

W^  being  seised  of  lands  at  R.,  entered  into  a  contract  for  the 
nle  of  part  of  those  lands ;  and  the  title  being  complicated, 
the  purchaser  required  that  a  fine  should  be  levied  of  the 
Isnds  under  contract  of  sale.  In  this  business  W.  employed 
B.ss  his  solicitor,  he  being  his  heir  presumptive*  Under  the 
advice  of  B.  a  fine  was  levied,  not  only  of  the  lands  sold,  but 
of  sll  the  lands  at  R.  beloi^ng  to  W.  Before  the  contract 
for  sale  W.  had  made  his  will,  devising  his  real  estate  to  his 
wife.  W.  died  a  few  months  after  levying  the  fine ;  and  in 
conversations  shortly  after  his  death,  R.  used  expressions 
which  imported  that,  at  the  date  of  the  conversations  at 
least  he  knew  that  W.  had  made  a  will  before  the  fine  levied, 
and  that  the  operation  of  the  fine  would  be  to  revoke  the 
wilL  He  also,  in  answer  to  a  representation  that  he  ought  to 
have  apprised  W.  of  that  consequence,  said,  <<  Why  should  I 
^<  pat  a  sword  into  his  hand  to  cut  my  throat  ?" 

Upon  a  bill  filed  in  equity  by  the  widow,  and  an  answer  ad* 
nutting  the  employmoit  as  solicitor,  and  the  advice  to  levy 
the  fine,  hot  denying  knowlege  or  belief  that  a  will  had  been 
executed  by  W.,  and  also  denying  knowlege  that  a  fine 
wooU  operate  to  revoke  the  will,  issues  were  directed  to  a 
court  of  law  to  try,  1.  Whether  the  Defendant  fraudulently 
induced  W.  to  extend  a  fine  levied  by  him  beyond  property 
sold  to  the  commissioners,  &c. ;  2.  Whether  the  Defendant 
firaudulently  omitted  to  inform  W.  that  the  fine  would  re- 
voke his  will  as  to  the  lands  comprised  therein;  and  the  jury 
having  found  a  verdict  for  the  Plaintiff  upon  the  second 
issue.  Held,  that  R.  was  properly  declared  and  decreed  to  be 
a  trustee  for  the  devisee. 

Whether  such  decree  ought  not  to  have  been  made  upon  the 
evidence  in  equity  without  directing  issues.— Quaere. 
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^..^.^      xN  the  month  of  June,  1823,  the  Respondent, 
Anna   Wilford,  filed   her  bill   in   the   Court  of 
Chancery  against  the  Appellant  George  Wilford 
Bulkley  and  others,   which  bill  was  afterwards 
amended;  and  it  was  thereby  alleged,  that  Richard 
Rich  Wilford  (the  testator  in  the  bill  named)  was, 
at  the  time  of  making  his  will,  seised  in  fee  simple 
of  the  following  lands  and  hereditaments  (that  is  to 
say) :  the  mansion  house  or  dwelling  house  called 
Ranelagh  House,  with  the  land,  stable,  and  coach- 
house thereto  adjoining,  together  with  two  other 
pieces  of  land,    also  thereto  adjoining,   in  one 
whereof  there  were  five  tenements  erected,  and  in 
the  other  one  tenement ;  the  whole  of  the  said 
mansion  house,  lands,  and  tenements  comprising 
about  two  acres;  which  premises,  or  great  part 
(particularly  the  mansion  house),  had  been  devised 
to  him  by  the  will  of  his  father,  who  died  in  the 
year  1789f  and  the  residue  thereof  purchased  by 
him  of  sundry  persons  upwards  of  twenty  years 
prior  to  filing  such  bill ;  that  he  was  also  in  like 
manner  entitled  to  another  estate  nearly  adjoining 
thereto,   commonly  called  the   Ranelagh   estate, 
comprising  eighteen  acres  of  land  or  thereabouts, 
with  twelve  messuages  thereon  erected ;  that  the 
said  Richard  Rich  Wilford,  whilst  of  sound  and 
disposing  mind,  signed  and  published  his  will, 
dated  on  the  28th  day  of  March,  1822,  and  which 
was  attested  as  by  law  is  required  for  passing  free- 
holds by  devise,   and  thereby  devised  and  be- 
queathed all  and  every  his  messuages,  lands,  tene- 
ments, hereditaments,  and  real  estates  whatsoever 
and  wheresoever,  and  the  residue  of  his  personal 
estate,  unto  the  Respondent,  her  heirs,  executors. 
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administrators,  and  assigns  for  ever,  and  appointed       1834. 
her  and  Joseph  George  Brett,  and  William  Augus- 
tus Cane,  executrix  and  executors  of  his  said  will; 
and  that,  by  virtue  of  such  will,  she  was  in  pos- 
session of  some  part  of  the  said  testator's  real  estates, 
and  particularly  of  the  mansion  house,  in  which 
the  testator  had  for  upwards  of  thirty  years  before 
his  death  resided;  but  that  the  Appellant,  George 
Wilford  Bulkley,  was  in  possession  of  other  part 
thereof;   and  further  alleging  that  previously  to 
the  making  of  his  will,  the  testator  had  entered  into 
a  contract  with  John  Lawrens  Bicknell,  gentleman, 
on  the  behalf  of  the  then    commissioner  and 
governors  of  the  Royal  Hospital  for  soldiers  at 
Chelsea,  for  the  sale  to  them  of  part  of  the  said 
land  called  the  Ranelagh  estate,  in  consideration 
of  9000/.,  which  contract  was  reduced  into  writing, 
and  signed  by  the  said  John  Lawrens  Bicknell  as 
the  agent  of,  and  on  the  behalf  of  the  said  com- 
missioners and  governors;  and  the  premises  so  con- 
tracted to  be  sold,  were  to  be  conveyed  to  the 
said  John  Lawrens  Bicknell,  as  a  trustee  for  the 
said  commissioners  and  governors,  and  that  the 
testator's  title  to  some  part  of  the  said  property 
called  the  Ranelagh  estate  was  complicated,  the 
said  estate  having  formerly  been  held  by  trustees 
in  trust,  for  certain   shareholders   therein,  which 
shares  were  thirty-six  in  number ;  and  the  titles  to 
most  of  the  said  shares  being  separate  and  distinct ; 
and  in  consequence  of  such  complication,  doubts 
arose  respecting  the  testator's  title  to  a  part  of  the 
land  so  contracted  to  be  sold;  that  it  was  therefore 
agreed,  and  formed  part  of  the  said  contract  with  the 
said  commissioners  and  governors,  that  the  testator 
should,  with  a  view  to  the  completion  of  the  said 
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1834.  contract^  levy  a  Bne  of  the  said  land  so  contracted 
to  be  sold  to  the  said  commissioners  and  governors, 
and  that  the  Appellant,  who  had  been  employed 
by  the  testator  for  several  years  before  as  his  at- 
torney, and  who  had  done  much  business  for  him 
as  his  attorney,  was  the  attorney  employed  by  the 
testator  on  the  sale ;  and  further  alleging  that  the 
Appellant,  who  from  the  conversations  he  had 
with  the  testator  on  the  subject  and  otherwise, 
well  knew,  or  believed,  or  suspected,  that  the  said 
testator  had  made  a  will,  and  thereby  left  his  real 
estates  to  Respondent,  or  to  some  other  person, 
and  who  believed  or  considered  himself  to  be  at 
that  time,  and  at  the  time  of  the  levying  of  the 
fine  hereinafter  mentioned,  as  he  actually  was,  the 
heir  presumptive  of  the  said  testator,  formed  a 
scheme  of  causing  the  said  testator  to  levy  a  fine 
which  should  in  law  include  the  whole  of  his  said 
property,  and  thus  revoke  his  will.  And  which, 
from  the  confidence  reposed  in  him  by  the  said 
testator  as  his  attorney,  he  knew  he  should  be  able 
to  effect ;  and  that  with  such  view  and  design  the 
Appellant  advised  the  said  testator  not  to  limit 
the  fine  which  was  intended  to  be  levied  as  afore* 
said,  to  that  part  of  the  premises  called  the  Rane* 
lagh  estate,  which  was  contracted  to  be  sold,  but 
to  levy  a  fine  of  the  whole  of  premises  called 
the  Ranelagh  estate,  alleging  that  it  would  add 
little  to  the  expense,  and  that  by  so  doing,  he 
would  strengthen  his  title  to  the  whole  estate. 
And  further  alleging,  that  the  testator  being 
wholly  ignorant  of  the  effect  of  levying  such  fine, 
consented  to  act  therein,  as  advised  by  the  Appel- 
lant, and  accordingly  a  fine  sur  conuzance  de  droit 
fome  ceo^  &c.  was  by  the  procurement  of  the  Ap- 
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pellant,  who  acted  therein  as  the  attorney  of  the  18S4. 
testator,  levied  in  or  as  of  Michaelmas  term,  in  .vlklkt 
the  year  1822,  wherein  John  Lawrens  Bicknell 
was  Plaintifl^  and  the  testator  and  the  Appellant 
were  deforciants  of  twenty  messuages,  twelve 
gardens,  twenty  acres  of  land,  twenty  acres  of 
meadow,  twenty  acres  of  pasture,  five  acres  of 
wood,  and  five  acres  of  land  covered  with  water, 
and  the  appurtenances  in  Chelsea,  and  that  the 
Appellant  caused  the  name  of  John  Lawrens 
Bicknell  to  be  inserted  in  the  fine,  as  the  Plaintiff, 
in  order  more  efiectually  to  conceal  his  design  both 
from  the  testator  and  from  the  Respondent,  and 
that  the  same  might  appear  to  have  arisen  out  of 
the  contract,  and  that  the  Respondent  might  be 
the  more  readily  induced  to  consent  to  join  in  such 
fine ;  and  the  Appellant,  although  he  inserted  in 
the  fine  such  a  number  of  acres  as  would  in  law 
comprise  the  whole  of  the  testator's  property  at 
Chelsea,  took  care  to  insert  twelve  messuages  only, 
in  order  that  the  testator,  in  case  he  should  look 
into  any  of  the  documents,  might  have  no  sus- 
picion that  any  other  property  belonging  to  him 
was  included  in  the  fine  than  his  property  called 
the  Ranelagh  property,  on  which  there  were 
exstctiy  twelve  messuages ;  and  in  order  to  induce 
the  Respondent  to  join  in  the  fine,  the  Appellant 
not  only  represented  to  her  that  it  was  necessary 
to  confirm  the  title  to  such  part  thereof  as  had 
been  sold,  but  he  also  represented  to  her,  in  the 
presence  of  the  testator,  that  it  would  strengthen 
and  confirm  his  title  to  the  residue  of  the  property; 
and  further  alleging  that  the  Appellant  also,  in 
furtherance  of  such  fraudulent  design,  as  aforesaid, 
did  not  state  to  the  testator  that  the  levying  of 
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18S4.  such  fine  would  at  law  operate  as  a  revocation  of 
any  wUl  he  might  have  made  to  any  extent,  but 
concealed  the  same  from  hini ;  and  the  testator 
was,  as  the  Appellant  was  aware,  wholly  ignorant 
that  the  fine  would  have  any  such  operation,  and 
that  no  uses  were  declared  of  the  fine ;  that  the 
testator  died  on  or  about  the  20th  day  of  Decem- 
ber, in  the  year  1822,  seised  of  all  the  before-men- 
tioned lands  and  premises,  and  without  having 
altered  or  revoked  his  will,  save  at  law,  by  the  fine, 
and  leaving  the  Respondent  his  widow,  but  no 
children,  or  brothers,  or  sisters,  him  surviving. 

That  shortly  after  the  death  of  the  testator,  the 
Appellant,  conceiving  that  the  fraudulent  purpose 
he  had  intended  to  effect  as  aforesaid,  was  com- 
pleted, wrote,  and  sent  a  letter  to  the  Respondent, 
which  was  in  the  words  and  figures,  or  to  the  effect 
following,  that  is  to  say, 

"  Madam,  "  Chelsea^  April  3.  1823. 

«*From  motives  of  respect  and  delicacy  towards 
"  you,  and  a  wish  to  avoid  the  appearance  of  pre- 
<<  cipitancy,  I  have  hitherto  forborne  making  any 
*<  formal  entry  upon  a  claim  to  the  property, 
^<  which,  as  the  legal  representative  of  General 
<<  Wilford,  has  devolved  upon  me  in  consequence 
**  of  the  General's  intestacy.  From  the  same  con- 
*^  siderations,  I  refrained  adopting  certain  mea^ 
<<  sures  which  prudence  and  policy  dictated  two 
"  months  ago,  in  support  of  my  title,  but  the 
<*  period  is  now  drawing  nigh  beyond  which  longer 
<<  forbearance  will  be  impracticable,  without  com- 
**  promising  the  interests  of  my  faniily  in  a  way 
"  that  could  not  on  any  grounds  be  justified. 

"  Therefore,  I  now  beg  leave  to  inform  you. 
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••  that  in  the  character  of  the  General's  heir-at-law,       183*. 

••  /  claim  all  those  estates  in  Chelsea^  whereof  the 

**  General  died  seised,  and  all  benefit  arising  from 

**  the  same  from  the  day  of  his  decease.     That  as 

•*  to  such  portions  of  those  estates  as  is  in  your 

•*  occupation,  I  request  from  you  either  a  recog- 

*«  nition  of  my  right,  or  a  tender  of  possession, 

*<  with  payment  of  an  adequate  rent  during  the 

"  period  of  your  occupancy. 

"  In  the  event  of  your  non- compliance  with 
"  either  of  my  requests,  I  shall  be  under  the 
«*  necessity  of  making  a  formal  entry  upon  the 
**  premises  previous  to  the  adoption  of  further 
«*  measures. 

"  As  to  that  portion  of  the  estate  which  is  in  the 
^<  hands  of  tenants,  I  shall  require  of  such  tenants 
•*  payment  of  their  rent  for  my  own  use,  and  an 
"  atonement  to  me  in  every  case,  for  the  premises 
« they  respectively  occupy. 

"  I  trust  you  will  not  conclude  that  I  wish  to 
"  put  you  to  one  moment's  inconvenience  :  so  far 
"  from  such  being  my  wish  or  desire,  that  I  would 
<*  make  any  reasonable  sacrifice  to  avoid  it,  but  the 
''  existing  state  of  things  is  such,  that  from  th6 
"  extreme  age  of  one  witness,  and  the  infirmity  of 
"  another,  that  in  case  of  proceedings  becoming 
<<  necessary,  in  consequence  of  a  refusal  to  comply 
"with  my  request,  such  proceedings  cannot  be 
*<  delayed  beyond  the  ISth  instant. 

(Signed)  «  G.  W.  Bulkley." 

And  further  alleging  that  the  Appellant,  as  the 
heir-at-law  of  the  testator,  had  ever  since  continued 
to  claim  to  be  entitled  to  the  whole  of  the  real 
estates  of  the  testator,  alleging  that  such  fine 
operated  as  a  revocation  of  the  will,  and  he  had 
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1834.  then  lately  commenced  an  action  of  ejectment 
^^JJJ^J^  against  the  Respondent,  to  recover  the  possession 
«»•  of  the  whole  of  the  testator's  real  estates  in  Chel- 
sea, including  his  mansion-house  and  premises, 
and  that  the  Respondent  not  being  able  to  make 
any  defence  at  law  to  the  action,  as  to  so  much  of 
the  property  as  is  included  in  the  fine,  the  Appel- 
lant would  recover  a  verdict  for  the  same. 

The  Bill  prayed  that  it  might  be  declared  that 
the  Appellant  was  a  trustee  for  the  Respondent 
of  the  whole  of  the  lands,  tenements,  and  here- 
ditaments belonging  to  the  testator,   which  had 
descended  to  him  as  heir-at-law,  excepting  such 
part  thereof  as  was  included  in  the  contract  with 
the  Governors  of  Chelsea  Hospital ;  and  that  it 
might  also  be  declared,  that  the  Respondent,  or 
Joseph  George  Brett  and  William  Augustus  Cane, 
were  entitled  to  receive  the  purchase  money  of  the 
land  contracted  to  be  sold  to  the  Commissioners 
and  Governors  of  Chelsea  Hospital  as  aforesaid ; 
and  that  the  Appellant  might  be  decreed  to  join 
with  the  Respondent  in  making  a  title  to  the  said 
lands,  and  in  conveying  the  same  to  the  surviving 
commissioners  and  governors,  or  their  trustees; 
and  that  thereupon  the  said  commissioners  and 
governors  might  be  decreed  to  pay  to  the  Re- 
spondent, or  to  Joseph  George  Brett  and  William 
Augustus  Cane,  the  purchase  money  according  to 
the  terms  of  the  contract ;  and  that  the  Appellant 
might  be  decreed  to  convey  to  her  in  fee,  or  as 
she  should  direct,  all  such  estate,  right,  and  inter- 
est as  had  descended  to  him  as  aforesaid  in  all  the 
lands  and  premises  not  comprised  in  the  contract ; 
and  that  in  the  mean  time  he  might  be  restrained 
by  the  injunction  of  the  said  Court  of  Chancery 
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from  further  proceeding  in  the  action  of  ejectment,  1 83*. 
or  at  least  from  suing  out  execution  on  any  judg- 
ment he  might  recover  therein,  aftd  from  com- 
mencing any  other  action  at  law  against  the 
Respondent  respecting .  the  freehold  lands,  tone- 
ments,  and  hereditaments,  which  belonged  to  the 
testator,  or  in  case  the  Court  should  be  of  opinion 
that  the  Appellant  was  entitled  to  recover  and 
hold  beneficially  as  such  heir-atlaw,  or  co-heir-at- 
law  as  aforesaid,  any  part  of  the  testator's  said 
lands,  tenements,  and  hereditaments,  then  that  it 
might  be  declared  that  Respondent  was  entitled 
to  dower  out  of  the  whole  of  such  lands,  tene- 
ments, and  hereditaments  to  which  the  Appellant 
should  appear  to  be  so  entitled ;  and  that  such 
dower  might  be  duly  set  out  for  the  Respondent 
by  metes  and  bounds  accordingly  in  the  usual 
manner,  and  that  all  proper  directions  might  be 
given  for  carrying  into  effect  the  purposes  afore- 
said. 

The  Appellant  by  his  answer  admitted  the  will, 
and  the  contract  with  Chelsea  Hospital,  prior  to  the 
date  of  the  will,  and  that  the  Ranelagh  estate  was 
held  in  trust  for  certain  share-holders,  and  that  such 
shares  were  thirty-six  in  number,  and  that  the  titles 
to  most  of  the  said  shares  were  separate  and  dis- 
tinct ;  and  that,  in  consequence  of  such  complica- 
tion, doubts  arose  respecting  the  testator's  title  to 
the  land,  as  contracted  to  be  sold,  and  which 
doubts  equally  appUed  to  the  residue  of  the  Rane- 
lagh estate,  not  contracted  to  be  sold,  and  which 
did,  as  thereinbefore  mentioned,  lie  intermixed 
with  and  was  incapable  of  being  distinguished 
from  the  other  real  estates  of  the  testator  j  and 
that  it  was  agreed,  and  formed  part  of  the  contract 
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1834.       with  the  said  commissioners  and  governors,  that 
the  same  Richard  Rich  Wilford  should,  with  a 
view  to  the  removal  of  such  doubts,  and  the  com- 
pletion of  the  said  contract,  levy  a  fine  of  the  said 
land  respecting  the  title  to  which  such  doubts  had 
arisen,  and  which  doubts  did  as  aforesaid  extend  to 
the  residue  of  the  said  Ranelagh  estate,  and  for 
the  removal  of  which  doubts  as  to  all  the  said 
Ranelagh  estate,   the  fine  levied  as  in  the  Bill 
mentioned,  was  made  to  include  the  residue  of 
such  property.     And  he  admitted  that  he  had 
been  employed  by  Richard  Rich  Wilford,  and  had 
done  much  business  for  him  as  his  attorney ;  and 
that  he  was  the  attorney  employed  by  Richard 
Rich  WUford  on  the  said  sale ;  but  the  Appellant 
denied  that  the   testator's  will   was   prepared  or 
made  by  the  Appellant,   the  same   having  been 
prepared  and  made  by  Messrs.  Ashmore,  Few,  and 
Hamilton,  who  were  the  Respondent's  solicitors  in 
the  suit ;  and  he  denied  that  he  knew,  or  believed, 
or  suspected,  or  had  any  reason  to  know,  believe, 
or  suspect,  that  Richard  Rich  Wilford  had  made 
a  will,  and  that  he  thereby  left  his  real  estate  to 
the  Respondent,  or  to  any  other  person  ;  that  on 
the  contrary,  he  believed,  until  after  the  death  of 
Richard  Rich  Wilford,  that  he  had  not  made  any 
will,  inasmuch  as  Richard  Rich  Wilford,  a  very 
short  time  previous  to  his  death,  expressed  a  hope 
to  the  Appellant  that  the  sale  to  the  said  Commis- 
sioners  and  Governors  of  Chelsea  Hospital  would 
be  soon  completed,  and  that  he  should  immediately 
after  the  completion   of  the  said  sale  settle  his 
affairs,  by  which  expressions  the  Appellant  un- 
derstood him  to  mean,  that  he  would  make  his 
will,  and  he  denied  that  he  hat)  at  or  about  the 


BULK LIT 
WirJOMD. 


ON  APPEALS   AND   WRITS  OF  ERROR.  121 

tioie  in  the  Bill  mentioned*  or  at  any  other  time»  i^^^- 
any  conversation  with  the  said  Richard  Rich 
Wilford  on  the  subject  of  his  will,  except  as  afore-  ^ 
said;  the  Appellant  said  that  he,  at  the  time  of  the 
levjiog  the  fine  in  the  Bill  mentioned,  believed  that 
he  was  related  to  Richard  Rich  Wilford,  and  that 
it  vras  probable  he  was  his  presumptive  heir,  but  he 
did  not  know  himself  to  be  such  presumptive  heir, 
the  relationship  between  him  and  the  said  testator 
being  distant ;  and  that  the  solicitors  of  the  said 
Commissioners  and  Governors  of  Chelsea  Hos- 
pital required,  that  a  fine,  sur  conuzance  de  droit 
cme  ceoj  &c.  should  be  levied  by  the  testator  of 
that  part  of  his  property  which  he  had  contracted  to 
sell  to  them  as  aforesaid,  for  the  purpose  of  remov- 
ing some  aUeged  objections  or  defects  in  the  title 
thereto ;  and  the  Appellant  having  been  advised, 
and  believing  that  such  objections  or  defects  ap- 
plied equally  to  the  title  to  the  whole  of  the  testa- 
tors estate  called  Ranelagh  estate,  and  which 
Ranelagh  estate,  consisting  of  eighteen  acres,  or 
thereabouts,  of  land,  with  divers  buildings  there- 
upon, surrounded  and  lay  intermixed  with,  and 
could  not  easily  be  distinguished  from  the  said 
testator's  other  estates  at  Chelsea  aforesaid,  con- 
sisting of  nearly  two  acres  of  land,  with  the  build- 
ings thereupon,  in  consequence  of  the  said  testa- 
tor having  many  years  ago  destroyed  the  bound- 
aries between  such  respective  estates,  and  made 
various  alterations  and  improvements  therein,  and 
converted  considerable  parts  of  all  the  said  estates 
into  a  paddock  and  pleasure  grounds,  occupied 
altogether  by  the  said  testator  himself  with  his 
dwelling-house ;  and  being  also  advised,  that  if  a 
fine  were  to  be  levied,  which  ^should  include  the 
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1834.       whole  of  the  said  testator's  estates  at  Chelsea,  it 
""^^^^      would  have  the  effect  of  strengthening  and  corro- 
••  borating  the  titles  thereto,  and  would  not  in  any 

manner  prejudice  the  said  titles,  and  that  the  ex* 
pense  of  such  fine  would  not  be  much  greater  than 
the  expense  of  a  fine  which  should  comprise  only 
that  part  of  the  said  estate  which  was  contracted  to 
be  sdd  by  the  said  testator  as  aforesaid ;  he  (Ap- 
pellant) under  the  circumstances  and  for  the  rea- 
sons thereinbefore-mentioned,  did  not  confine  the 
fine  which  was  intended  to  be  levied,  to  that  part 
of  the  said  premises  called  the  Ranelagh  estate, 
but  extended  it  in  the  description  of  the  parcels  in 
such  fine  to  the  whole  of  the  said  premises  called 
the  Ranelagh  estate,  and  all  the  said  other  estates 
at  Chelsea  aforesaid,  which  lay  intermixed  with, 
and  undistinguishable  from,  such  Ranelagh  estate  ; 
but  he  denied  that  he  ever  formed  the  scheme  of 
causing  Richard  Rich  Wilford  to  levy  a  fine  which 
should  in  law  include  the  whole  of  his  property, 
for  the  purpose,  or  with  the  view  of  revoking  his 
will,  the  Appellant  not  knowing,  until  after  the 
testator's  death,  that  he  had  made  a  will ;  and  he 
admitted,  that  under  the  circumstances,  and  for  the 
reasons  aforesaid,  he  alleged  to,  and  informed  the 
testator  (as  the  truth  was)  that  such  fine  would 
strengthen  his  title  to  his  said  estates,  but  denied 
that  (save  as  aforesaid)  he  made  such  allegation  or 
statement,  as  in  the  Bill  mentioned,  or  to  some 
such  effect,  and  denied  that,  save  as  aforesaid*  he 
gave  any  advice  to  Richard  Rich  Wilford  relative 
to  levying  such  fine ;  but  admitted,  that  under  the 
circumstances,  and  for  the  reasons  aforesaid,  the 
said  fine  was  levied  by  his  advice,  and  that  it  was 
at  his  suggestion  pjade  fo  cover  twenty  acres  of 
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land  for  the  purpose  of  comprising  the  whole  of      i8S4. 
Richard  Rich  Wilford's  estates  at  Chelsea^  in  order 
to  streagth^i  and  confirm  the  title  to  the  whole 
thereof;  he  denied  that  Richard  Rich  Wilford  was 
wholly  ignorant  of  the  effect  of  levying  such  fine, 
but  be  supposed  the  same  would  have  the  effect  of 
coiToborating  and  strengthening  the  title  to  the 
whole  of  his  said  estate  at  Chelsea,  he  having,  in 
manner  aforesaid,  been  informed  by  the  Appellant 
that  it  would  have  such  effect;  and  he  admitted, 
that  for  the  reasons  and  under  the  circumstances 
aforesaid,  Richard  Rich  Wilford  consented  to  act, 
and  acted  therein,  as  advised  by  Appellant,  and 
which  fine,  as  in   the  said  Bill  particularly  men- 
tioned, was  accordingly  levied  in  or  as  of  Michael- 
mas term  182S,  and  that  the  Appellant  caused  the 
name  of  John  Lawrens  Bicknell,  to  be  inserted  in 
the  fine  as  the  Plaintiff,  but  denied  that  he  did  so 
for  such  reason  and  with  such  view  as  in  the  Bill 
mentioned,  but  merely  because  he  considered  it 
immaterial  what  person  should  be  the  Conuzee 
in  the  fine,  and  John  Lawrens  Bicknell  occurred 
to  him  as  being  a  proper  person  to  be  named  such 
Conuzee,  inasmuch  as  his  name  was  in  the  con- 
tract between  the  testator  and  the  said  Commis- 
sioners and  Governors  of  Chelsea  Hospital^  and  he 
was  the  agent  of  the  said  Commissioners  and  Go- 
vernors, and  because   the  Appellant  understood 
that  the  conveyance  of  the  land  contracted  to  be 
sdd  to  Chelsea  Hospital  was  to  be  made  to  John 
Lawrens  Bicknell  as  a  trustee  for  the  said  Coub- 
missioners  and  Governors,  and  that  the  AppeUant 
did,  for  the  reasons  and  purposes  thereinbefore- 
mentioned,  insert  in  the  fine  such  a  number  of  acres 
as  would  in  law  comprise  t^e  whole  of  the  testa- 
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1834.       tor's  property  at  Chelsea,  but  denied  that  he  did, 
for  such  reasons  and  with  such  view  as  in  the  said 
Bill    mentioned,    insert    twelve    messuages  only 
therein,  because  he  did  not  think  it  in  any  way 
material  what  number  of  messuages  was  stated 
therein,  so  that  the  land  (which  was  the  principal 
and  most  valuable  part  of  the  said  property)  was 
wholly  comprised  in   the  said  fine,  and  because 
many  of  the  erections  and  buildings  on  the  said 
estate,  which  are  termed  messuages  or  tenements 
in  the  said  Bill,  are  in  truth  porter's  lodges,  ser- 
vants' and  labourers'  cottages,  and  offices  of  minor 
^description,  occupied  with,  and  belonging  to,  the 
messuage  occupied  by  the  testator  himself  at  his 
death,  and  would,  as  the  Appellant  was  advised 
and  believed,  pass  as  the  appurtenances  of  such 
messsuages,  without  being  distinctly  specified  or 
enumerated,  although  Appellant  admitted  that  he 
did  not  inform  Richard  Rich  Wilford,  that  the 
levying  of  such  fine  would,  at  law,  operate  as  a 
revocation  of  his  will  to  any  extent,  as  well  because 
the  Appellant  was  never  coitsulted  by  Richard 
Rich  Wilford  upon  that  subject,  and  did  not  know 
or  believe,  that  he  had  executed  any  will,  as  because 
Appellant's  attention  or  consideration  was  not  drawn 
by  any  circumstance  whatever,  to  the  effect  of  the 
fine  in  such  respect,  and  he  did  not  know,  until  he 
was  informed  thereof  by  a  conveyancer  several 
days  after  the  testator's  death,  that  the  testator's 
will  was  revoked,  or  had  been  affected  to  any 
extent  by  the  fine;  yet  he  denied  that  he  did,  other- 
wise  than  as  aforesaid,  wholly  concealfrom  Richard 
Rich  Wilford  that  the  levying  of  such  fine  would, 
at  law,  operate  as  a  revocation  of  his  will  to  any 
extent;  that  he  did  not  know,  save  as  aforesaid. 


ON   APPEALS   AND    WRITS    OF    £RROR.  125 

whether  the  said  Richard  Rich  Wilford  was  or  was  1834. 
not  wholly  ignorant  that  the  fine  would  have  any 
such  operation  as  in  the  Bill  mentioned ;  and  the 
Defendant  admitted  that  no  uses  were  declared  of 
the  said  fine,  Richard  Rich  Wilford  having  died 
very  suddenly  on  or  about  the  SOth  of  December 
ISiSf  a  few  days  after  the  completion  of  the  fine ; 
he  admitted  that  the  testator  left  no  children,  or 
brothers,  or  sisters, ;  he  admitted  the  letter  dated 
Srd  April,  1823,  but  denied  the  fraud  imputed. 
He  admitted  that  he  continued  to  claim  the  pro- 
perty as  heir-at-law;  and  had  brought  an  action  of 
ejectment  in  Common  Pleas. 

The  answer  of  the  Appellant  to  amended  bill, 
sworn  13th  November,  1823,  contained  nothing 
material  to  the  point  adjudged.  A  supplemental 
bill  was  aft:erwards  filed  to  restrain  another  action 
in  the  King's  Bench. 

The  Respondent  replied  to  the  answers  of  the 
Appellant ;  issue  was  joined  in  the  cause,  and  wit« 
nesses  examined  on  both  sides,  and  publication 
passed  in  Michaelmas  Term,  1825;  and  the  cause  be- 
ing set  down  for  hearing,  came  on  to  be  heard  before 
theVice-Chancellor,  on  the  23d  of  February,  1826, 
when  his  Honour,  amongst  other  things,  ordered 
that  the  parties  should  proceed  to  a  trial  at  law  in 
his  Majesty's  Court  of  King's  Bench  at  Westmin- 
ster, at  the  sittings  in  Easter  Term  then  next,  or  at 
such  other  time  as  the  Lord  Chief  Justice  of  that 
Court  should  direct,  on  the  following  issues:  1st, 
Whether  the  Appellant  George  Wilford  Bulkley 
fraudulently  induced  the  testator,  Richard  Rich 
Wilford,  to  extend  the  fine  levied  by  him  beyond 
the  property  agreed  to  be  sold  to  the  Commis- 
sioners and  Governors  of  the  Royal  Hospital  at 
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1834.      Chelsea;  2d,  Whether  the  said  Appellant  George 

"^^^^     Wilford  Bulkley,  fraudulently  omitted  to  inform 

»•         the  testator  that  such  fine  would,  as  to  the  property 

*^     comprised  therein,   revoke  any  will  of  tlie  said 

testator  which  might  be  in  existence :  and  in  such 

issue    the  Respondent  was  to  be  Plaintiff-at-law, 

and  the    Appellant  was  to  be  Defendant-atplaw, 

who  was  forthwith  to  name  an  attorney  to  accept 

a  declaration,  appear  and  plead  to  issue. 

The  Respondent  presented  her  petition  of 
appeal  against  the  decree  to  the  Right  Hon.  the 
Lord  Chancellor,  stating  that  by  an  order  of  the 
Vice-Chancellor,  bearing  date  the  26th  day  of 
January,  1825,  it  was  ordered  that  the  Appellant 
should  be  restrained  by  the  injunction  of  the 
Court  from  suing  out  a  writ  of  possession,  or  fur- 
ther proceeding  in  the  action  of  ejectment  in  the 
pleadings  of  the  cause  mentioned  to  have  been 
brought  by  him  against  the  Respondent,  until  the 
hearing  of  the  cause,  or  the  further  order  of  the 
Court;  and  also  stating  the  decree,  dated  the  23d 
day  of  February,  1826:  and  that  the  Respondent 
was  advised  that  the  decree,  so  far  as  the  same 
directed  the  trial  of  the  issues  therein  mentioned^ 
was  erroneous,  and  praying  that  the  decree  might 
be  varied,  by  declaring  that  the  Appellant  was  a 
trustee  for  the  Respondent  of  the  whole  of  the 
lands,  tenements,  and  hereditaments  late  belonging 
to  the  testator,  which  had  descended  to  him  as  heir- 
at-law,  except  such  part  as  was  included  in  the 
contract  with  the  Governors  of  Chelsea  Hospital. 

The  petition  of  appeal  was  set  down,  and  came 
on  to  be  heard  before  the  Lord  Chancellor,  the 
5th  May,  1828,  when  his  Lordship  ordered  that  the 
order,  dated  the  23d  day  of  February,  1826,  be 
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affirmed;    and  it  was  ordered    that  aoy  special      ,^^^\ 
matter  might  be  endorsed  on  the  postea. 

In  pursuance  of  the  decree  and  order,  James 
Trower,  the  master  to  whom  the  cause  stood  re- 
ferredy  settled  the  issues  directed  by  the  decree 
and  order  on  appeal,  and  in  pursuance  thereof  the 
parties  proceeded  to  a  trial  at  law,  at  the  sittings 
after  Easter  Term,  1839>  at  Westminster,  before  the 
Chief  Justice  of  the  King's  Bench;  when  the 
Jury,  upon  the  first  issue,  found  that  the  Appellant, 
did  not  fraudulently  induce  Richard  Rich  Wilford 
to  extend  the  fine  levied  by  him  beyond  the  pro-* 
perty  agreed  to  be  sold  to  the  Commissioners  and 
Governors  of  the  Royal  Hospital  at  Chelsea ;  and 
as  to  the  second  issue  the  jury  found,  that  the 
Appellant  did  fraudulently  omit  to  inform  Richard 
Ridi  Wilford  that  the  fine  would,  as  to  the  property 
comprised  therein,  revoke  any  will  of  Richard  Rich 
Wilford,  which  might  be  in  existence  at  the  time 
when  such  fine  was  levied* 

The  Respondent,  on  the  Sd  day  of  July,  1829, 
signed  judgment  in  the  Court  of  King's  Bench,  at 
Westminster,  upon  the  second  issue.  The  AppeU 
lant,  on  the  15th  of  July,  1829»  applied  by  motion 
to  the  Lord  Chancellor  for  a  new  trial  of  the  second 
issue ;  but  his  Lordship  did  not  think  fit  to  make 
any  order  upon  the  motion. 

The  cause  came  on  to  be  heard  on  further  direc- 
tions on  the  30th  of  July,  1829f  before  the  Lord 
Chancellor,  when  it  was  declared^  that,  having  re- 
gard to  the  finding  of  the  Jury  on  the  second  issue, 
and  having  regard  to  the  evidence  produced  and 
read  in  the  cause,  the  Appellant,  the  heir-at-law  of 
Richard  Rich  Wilford,  ought  not  to  be  permitted 
to  take  advantage  of  the  fine  levied  by  the  testator ; 
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1834.       and  that  the  whole  of  the  lands,  tenements,  and 
hereditaments,  in  the  pleadings  mentioned,  except- 
ing such  part  thereof  as  was  included  in  the  con- 
tract with  the  Governors  of  the  Chelsea  Hospital, 
ought  to  be  considered  as  having  passed  by  his 
will  to  the  Respondent ;  and  that  the  Appellant 
should  convey  to  her  in  fee,  or  as  she  should  direct, 
all  such  estate,  right,  and  interest,  as  had  descended 
to  him  as  aforesaid,  in  all  the  lands,  tenements,  and 
hereditaments,  not  comprised  in  the  said  contract* 
And  it  was  ordered  that  it  should  be  referred  to 
the  master  to  whom  the  cause  stood  referred,  to 
settle  the  conveyance  in  case  the  parties  differed 
about  the  same.     And  in  the  meantime,  that  the 
Appellant  be  restrained  by  injunction  from  com- 
mencing or  prosecuting  any  other  action  at  law 
against  the  Respondent  respecting  the  said  free- 
hold lands,  tenements,   and  hereditaments,  lately 
belonging  to  the  said  testator,  and  it  was  ordered 
that  the  Appellant  should  deliver  up  possession  to 
the  Respondent  of  such  of  the  said  lands  and  pre- 
mises as  were  then  in  his  possession.    And  it  was 
ordered,  that  it  should  be  referred  to  the  master 
to  take  an  account  of  the  rents  and  profits  of  the 
real  estate  of  the  said  testator  accrued  since  his 
death,  which  had  been  possessed  or  received  by 
the  Appellant,  or  by  any  person  for  his  use.    And 
in  order  thereto,  the  parties  w^ere  to  produce  before 
the  master,   upon  oath,   all  books,   papers,  and 
writings  in  their  custody  or  power,  relating  thereto, 
and  were  to  be  examined  upon  interrogatories,  as 
the  said  master  should  direct,  who,  on  taking  the 
said  accounts,  was  to  make  unto  the  parties  all  just 
allowances.  And  it  was  ordered,  that  the  Appellant 
should  pay  to  the   Respondent  what  Should  be 
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rq)orted  due  on  taking  such  accounts.  And  it  }^^^\ 
was  ordered,  that  the  Appellant  should  be  re- 
strained, by  the  injunction  of  that  Court,  from 
receiving  any  further  rents  of  the  said  lands, 
tenements,  and  hereditaments,  late  belonging  to 
the  said  testator ;  and  that  he  should  deliver  up, 
on  oath,  to  the  Respondent,  all  deeds,  papers,  and 
writings,  in  his  possession,  relating  to  the  same. 

The  following  evidence,  as  it  appeared  by  the 
notes  of  Lord  Tenterden,  was  given  upon  the  trial 
of  the  issues: — 

Mary  Wilcox  lived  in  testator's  service  from 
about  twelve  years  of  age,  daughter  of  an  older 
servant ;  was  with  him  twelve  or  thirteen  years :  I 
often  saw  the  Defendant  there  with  the  testator, 
conversing;  I  was  at  home  with  my  mother  on 
account  of  my  bad  health ;  at  his  death  she  lived 
in  one  of  the  testator's  houses,  very  near  to  him  ; 
Defendant  called  at  my  mother's  on  the  Saturday 
after  the  testator's  death  (he  died  on  Thursday  or 
Friday)  between  one  and  two ;  I  was  helping  to 
dean  the  bouse;  he  came  into  the  parlour;  I 
went  in  a  little  afterwards;  he  said,  well,  how  do 
you  do,  Mary?  —  so  the  poor  General  is  dead ;  he 
has  not  left  you  a  farthing ;  you  will  not  get  your 
ibrtune ;  never  mind,  there  is  a  flaw  in  the  wiU ; 
the  property  is  mine,  and  I  will  take  care  of  all  of 
you. 

Cross-eaamined :  Mrs.  W.  lived  with  him  when 
I  first  lived ;  she  is  now  between  sixty  and  seventy ; 
I  mentioned  the  conversation  to  my  mother  a  week 
or  ten  days  ago ;  my  mother  is  now  a  tenant  of 
Mrs.  W. ;  I  have  been  at  home  lately,  and  we 
were  talking  about  this  cause ;  my  mother  was  in 
the  parlour  when  I  went  in  ;  when  I  told  her  of 

VOL.  VIII.  K 
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18S4.  this,  she  said  she  did  not  hear  it}  a  small  rooms 
we  were  all  standing;  Defendant  was  coining 
out,  but  stopped  to  speak  to  me ;  I  have  lived  at 
different  places  since  I  was  married;  have  seen 
my  mother  occasionally. 

Re-examined :  My  husband  is  a  carpenter ;  not 
employed  by  Mrs.  W. 

J.  Lawrence  Bicknell,  solicitor  to  Chelsea  Hos- 
pital :  The  testator's  property  adjoined ;  there  was 
a  treaty  for  purchase  in  1819  and  1820;  Defen- 
dant  said  there  had  been  a  former  contract  for  sale, 
and  a  difficulty  in  finding  the  heir-at-law  of  one  of 
the  parties ;  but  he  did  not  consider  it  any  diflB- 
culty ;  I  did,  and  required  a  fine  to  be  levied  of 
the  part  that  was  to  be  bought  by  the  hospital. 
It  was  a  matter  of  no  moment,  who  was  conuzee :  if 
a  fine  is  levied  for  a  purchase,  at  the  requisition  of 
the  purchaser's  attorney,  it  is  usual  to  name  him 
as  the  conuzee ;  if  only  to  confirm  a  title,  the 
practice  varies  very  much ;  the  draft  of  the  con- 
veyance was  approved  by  Defendant,  but  not  exe- 
cuted before  testator's  death ;  I  received  a  note 
from  Defendant   mentioning  his   death  ;    I    saw 
Defendant  soon  afterwards ;  soon  after  the  death  ; 
the  note  is  dated  9th  January,  1823  ;  I  can't  speak 
minutely  to  conversations;    Defendant  said  the 
testator  had  levied  a  fine  before  his  death,  and 
the  fine  revoked  his  will,  and  he  doubted  whether 
he  should  execute  the  conveyance  to  the  hospital, 
as  he  was  the  heir-at-law ;  I  told  him  I  should  call 
upon  the  executors  to  make  the  heir-at-law  join ; 
although  the  money  would  go  to  the  executors,  he 
expressed   a  doubt   whether  the  hospital  could 
purchase.     I  saw  Brett  afterwards,  and  then  saw 
the  Defendant  afterwards  at  the  Green  Man ;  in 
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consequence  of  what  I  had  heardi  I  told  him  great  1^34. 
fault  was  found  with  him  for  having  had  a  fine 
levied,  and  not  informing  the  testator  of  the  effect 
of  it ;  he  said,  either  I  don't  see  why  I  should  put 
a  sword  into  the  General's  hand  to  cut  my  throat, 
or  why  should  I,  &c. ;  he  said  if  the  testator  had 
lived  a  few  days  longer  he  had  no  doubt  he  would 
have  re-executed  or  republished  his  will. 

Cross-examined:  Most  undoubtedly  Defendant 
endeavoured  to  persuade  me  that  no  fine  was  neces- 
sary ;  the  money  to  be  paid  was  90001 ;  looks  at 
a  letter  produced  by  Defendant ;  I  have  no  doubt 
I  saw  him  before  the  30th  of  January,  in  my  own 
office  at  Greenwich.  The  last  conversation  was  the 
last  Saturday  in  February  or  in  March ;  our  turn- 
pike meetings  were  only  on  the  last  Saturday  in  the 
month ;  it  could  not  have  been  more  than  five 
minutes  long;  he  was  coming  by  the  way  from 
our  office  at  Greenwich ;  he  had  come  about  the 
abstracts;  the  purchase  was  not  completed  till 
three  years  afterwards ;  thirty-seven  shares  in  the 
property.  Basevi  was  our  conveyancer;  I  had 
required  the  fine  before  I  consulted  him.  Read 
Contract  12th  August,  1820. 

For  Defendant :  Dr.  Brown^  Medical,  have  at- 
tended Hugh  Smith  ;  saw  him  two  days  ago ;  he 
was  not  then  in  a  state  to  come  to  London  from 
Stoke,  twenty  miles  from  town ;  asthma ;  not 
likely  to  be  fit  to  travel  for  a  day  or  two. 

Solicitor-General,  Defendant,  should  put  in  the 
order  for  reading  the  deposition  of  Smith. 

Scarlet  refuses  to  do  so ;  Solicitor-General  with, 
draws  his  objection. 

Bulkley,  Defendant's  son,  produces  examined 
K  2 
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18S4.  copy  of  deposition  of  Smith  j  — I  was  in  the  habit 
of  seeing  the  testator ;  he  was  kindly  disposed  to 
my  father's  family  j  he  got  me  my  situation  in  the 
Stamp  Office,  and  my  brother  a  cornetcy  in  his 
regiment,  7th  Dragoon  Guards;  he  got  a  cadets 
ship  for  my  second  brother;  placed  my  fourth 
brother  in  Christ's  Hospital  School.  Read  copy 
deposition  of  Hugh  Smith,  aged  seventy  and  up- 
wards.    Answer  to  the  interrogatories. 

Bxilkley  again :  I  saw  testator  shortly  before  his 
death,  on  the  Sunday  before,  in  his  dining-room ; 
Defendant  was  present;  he  was  pressing  my  father 
to  let  him  know  the  latest  time  at  which  the  busi- 
ness  with  the  college  would  be  completed;  De- 
fendant said  about  ten  days  at  the  latest ;  testator 
said  it  would  be  the  happiest  day  he  had  seen  for 
many  years ;  when  done  he  intended  to  settle  his 
affairs. 

Mrs,  Penstone  :  Kept  an  hotel  in  Cork  Street ; 
knew  testator ;  he  has  been  at  my  house  occa- 
sionally ;  I  saw  him  and  the  Defendant  there  about 
a  fortnight  before  his  death  ;  I  understood  he  was 
going  to  the  Lord  Chief  Justice ;  he  was  then 
very  ill ;  Defendant  wished  him  not  to  go,  because 
he  was  too  ill,  and  if  he  would  allow  it,  he  would 
go  to  Lord  Chief  Justice  and  put  off  the  engage- 
ment; testator  seemed  very  angry,  and  said  he 
would  rather  go  on  while  he  was  able  to  do  it ; 
they  stayed  about  an  hour  and  a  half;  till  testator 
got  the  better  of  the  spasms ;  Mrs.  W.  was  with 
them  ;  she  also  advised  him  to  postpone  it ;  they 
leflt  my  house  to  go ;  while  he  was  getting  into 
his  carriage,  I  expressed  my  regret  that  he  would 
not  go  home  ;  he  said  he  was  anxious  to  get  the 
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business  done,  that  he  might  settle  his  affairs ;  she      }^^' 
said  Defendant  was  always  kind  and  anxious  for 
the  testator.* 

John  Lawrence  Bicknell,  who  was  examined  as  a 
witness  on  behalf  of  the  Respondent  to  the  6th  intei^- 
rogatory, deposed, that  at  different  times  shortly  after 
the  decease  of  Richard  Rich  Wilford,  he,  deponent, 
liad  conversations  with  the  Appellant  in  regard  to 
Appellant's  claim  to  the  propeny  of  Richard  Rich 
Wilford;  and  on  the  first  of  the  said  occasions  the 
Appellant  told  the  deponent  that  Richard  Rich 
Wilford  was  dead;  and  that  he,  the  Appellant, 
having  shortly  before  his  decease  levied  a  fine  of  his 
estate  at  Chelsea,  such  fine  was  a  revocation  of  the 
wiU  of  Richard  Rich  Wilford,  and  that  he,  the  Ap- 
pellant, would  succeed  to  his  real  estate  as  heir-at- 
law,  and  thereupon  deponent  told  the  Appellant 
that,  on  the  part  of  the  hospital,  he,  deponent^ 
should  certainly  require  the  executors  of  Richard 
Rich  Wilford  to  call  upon  the  heir-at-law  to  be  a 
party  to  the  conveyance  of  the  land  purchased  by 
the  hospital ;  but  that  as  the  agreement  had  been 
executed  by  Richard  Rich  Wilford,  the  purchase 
money  would  of  course  be  personal  property,  to  be 
received  by  the  executors ;  and  that  (as  deponent 
best  recollects)  the  Appellant  replied  thereto,  that 
he  should  wait  until  the  executors  communicated 
with  him,  or  the  Appellant  expressed  himself  to 
such  effect 

To  the  6th  interrogatory,  the  same  witness 
deposed,  that  the  Appellant  did,  as  stated  in  de- 
ponent's deposition  to  the  5th  interrogatory,  in- 
form the  deponent  that  the  aforesaid  fine  was  a 

*  The  foregoing  evidence  upon  the  trial  of  the  issues  is  taken 
verbatim  from  a  transcript  of  Lord  Tenterden*8  notes. 

X  3 
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1SB4.  revocation  of  the  will  of  the  said  Richard  Rich 
Wilford»  and  deponent  did  not  recollect  that  he, 
deponent,  did  then  make  any  remark  thereon,  save 
as  aforesaid,  but  that  on  one  occasion  when  depo- 
nent was  at  the  Green  Man  Inn  on  Blackheath, 
and  just  as  he  was  entering  a  room  there,  in  which 
a  turnpike  meeting  was  held,  the  Appellant  came 
up  to  the  deponent,  and  he,  deponent,  then  re- 
marked to  the  Appellant,  that  very  great  fault  was 
found  with  him,  the  Appellant,  for  not  having  told 
the  said  Richard  Rich  Wilford  that  the  fine  he 
had  levied  was  a  revocation  of  his  will ;  and  in 
reply  the  Appellant  said  as  follows ;  that  is  to  say, 
"Why  should  I  put  a  sword  into  the  General's 
hands  to  cut  my  own  throat?"  And  upon  de- 
ponent saying  the  Appellant  ought  to  have  in- 
formed the  said  Richard  Rich  Wilford  that  the 
said  fine  was  a  revocation  of  his  will,  the  Appellant 
replied,  that  he  had  no  doubt  that  if  the  said 
Richard  Rich  Wilford  had  lived  a  short  time 
longer,  he  would  either  have  republished  his  will, 
or  have  made  a  new  one. 

The  appeal  case  was  argued  in  June,  1834,  by 
Sir  Edward  Sugden  and  Mr.  F.  Pollock  for  the 
Appellant 

Sir  C.  WethereU  and  Sir  W.  Home  for  the  Re- 
spondent 

The  reasons  given  in  support  of  the  Appellant's 
case  were  as  follows : — 

The  evidence  for  the  Appellant  (having  regard 
also  to  his  answers  to  the  Respondent's  bills)  esta- 
blishes that  the  Appellant  did  not  know,  believe, 
or  suspect,  during  the  life  of  the  testator,  tliat  he 
was  the  testator's  heir,  or  that  the  testator  had 
made  a  will,  or  that  the  fine  levied  by  the  testator 
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would  operate  as  a  revocation  of  any  previously  18S4. 
existing  will,  and  the  issues  ought  not  to  have  been 
directed,  but  the  bill,  either  at  the  original  hearing, 
or  at  the  hearing  of  the  appeal  before  the  Lord 
Chaocelior,  ought  to  have  been  dismissed,  so  far 
as  it  prayed  that  the  Appellant  might  be  declared 
a  trustee,  and  that  he  might  be  decreed  to  convey 
to  the  Respondent,  and  be  restrained  by  injunction, 
the  nature  of  the  case  being  such  as  to  make  it 
more  proper  for  the  determination  of  a  court  of 
equity  than  of  a  jury. 

Supposing  the  decrees  or  orders  of  the  S3d  day 
of  February,  1826,  and  the  5th  day  of  May,  1828, 
not  to  be  erroneous,  the  order  of  the  15th  day  of 
July,  1829f  whereby  a  new  trial  of  the  second  issue 
was  refused,  ought  to  be  reversed,  and  a  new  trial 
ordered,  inasmuch  as  rsome  of  the  evidence  for  the 
Reqiondent  at  the  trial  consisted  of  the  testimony 
of  witnesses  not  previously  examined  in  the  cause 
in  the  Court  of  Chancery,  and  which,  therefore, 
came  on  the  Appellant  by  surprise,  and  which  he 
could  not  for  such  reason  have  been  prepared  to 
meet,  and  inasmuch  as  the  questions  intended  by 
the  Court  of  Chancery  to  be  submitted  to  the  jury 
were  withdrawn  from  their  consideration,  they  hav- 
log  been  directed  by  the  judge  to  presume  that  the 
Appellant  knew  what  the  legal  effect  of  the  fine 
would  be  on  the  testator's  will,  and  inasmuch  as 
the  jury  were  in  other  respects  misdirected  on  the 
trial. 

No  evidence  on  the  part  of  the  Respondent  was 
idduced  on  the  trial  of  the  issues,  to  show  that  the 
Appellant  omitted  to  inform  the  testator  of  the 
legal  effect  of  the  fine  upon  the  will. 

According  to  law,  fraud  cannot  be  presumed, 
K  4 
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1884.  but  must  be  proved  by  direct  and  positive  evidence} 
and  there  being  no  such  evidence  before  the  Court, 
no  case  was  made  out  by  the  Respondent  that  ought 
to  have  been  submitted  to  the  jury,  and  the  jury 
ought  not  to  have  found  a  verdict  against  the 
Appellant  on  the  second  issue  on  mere  presumptive 
evidence. 

.  Supposing  that  the  Appellant,  at  the  time  of 
levying  the  fine,  knew  himself  to  be  the  heir  pre- 
sumptive of  the  testator,  and  that  the  testator  had 
a  will  existing,  and  that  the  effect  of  the  fine  was  to 
revoke  such  will  (which  knowledge,  on  the  part  of 
the  Appellant,  of  such  supposed  facts  was  not 
proved  by  the  Respondent,  but,  on  the  contrary, 
was,  in  part,  disproved,  and  wholly  denied  by  the 
Appellant's  answers  to  the  bills),  the  Court,  by  its 
judgment  or  decree  of  the  2Sd  of  February,  1826, 
declared  that  it  was  not  necessary,  to  enable  a  soli* 
citor  to  perform  his  duty  as  a  solicitor,  that  he 
should  be  acquainted  with  every  point  of  law,  of 
the  nature  of  that  in  question  (rrferring  to  the 
legal  effect  of  the  fine  upon  a  subsisting  will) ;  and 
that  it  was  not  a  necessary  part  of  the  Appellant's 
duty  to  be  acquainted  with  that  law,  and  conse- 
quently not  a  necessary  part  of  his  duty  to  give 
the  information  to  the  testator  as  to  the  operation 
of  such  fine  upon  his  will. 

The  Appellant,  as  the  testator's  solicitor,  having 
seen  that  the  fine  was  properly  levied,  and  not  hav- 
ing omitted  the  performance  of  any  duty  he  owed 
to  the  testator  as  his  client,  the  second  issue  was 
inconsistent,  and  at  variance  with  such  decree  and 
declaration,  and  ought  not  to  have  been  directed. 

Supposing  such  new  trial  ought  not  to  be  ordered, 
the  circumstances  of  the  case  are  not  such  as  en- 
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able  a  court  of  equity  to  decree  the  relief  given  by       lft9*> 
the  decretal  order  of  the  80th  day  of  July,  1829.  ^ 

Supposing  the  revocation  of  the  testator's  will 
even  to  have  been  occasioned  by  fraud  on  the  part 
of  the  Appellant  (which  is  not  shown  in  evidence, 
either  in  the  cause  of  the  Court  of  Chancery  or  on 
the  trial  of  the  issues),  the  Court  of  Chancery  has 
DO  jurisdiction  or  power  to  re-establish  a  will  once 
revoked  and  made  void  by  operation  of  law ;  or  to 
divert  real  estates  devised  by  any  such  will,  out  of 
that  course,  in  which,  in  consequence  of  such  re- 
vocation, the  law  of  the  land  hath  provided  that 
such  property  shall  go« 

On  the  motion  for  a  new  trial  on  the  15th  day  of 
July,  1829»  the  Court  refused  to  hear  affidavits  re- 
gularly made  and  filed  by  the  Appellant  in  support 
of  such  motion ;  and  the  decree  of  the  SOth  day  of 
July,  1829>  which  appears  to  have  been  founded  on 
the  verdict  of  the  jury  on  the  trial  of  the  second 
issue,  is  contrary  to  all  principle  of  equity,  and  to 
every  rule  of  law. 

For  the  Respondents,  the  case  of  Seagrove  v. 
-Kimon*  was  cited. 

The  EarlqfEldon.\ — This  is  a  case  undoubtedly 
of  very  great  importance,  and  I  should  be  extremely 
sorry  that  the  House  should  come  to  a  judgment 
upon  the  subject,  without  its  being  fully  and  clearly 
understood  upon  what  principle  it  proceeds*  I  think, 
and  have  often  stated  in  the  Court  of  Chancery,  and 
I  believe  my  practice  was  governed  by  what  I  so 
thought,  that  there  was  too  much  of  a  habit  in  that 
Court  of  sending  matters  to  law  which  we  ought  to 
have  decided,  in  the  first  instance,  upon  the  evi- 

*  Stated /MM/»  p.  144« 

t  Obtervations  at  the  conclusion  p(the  argament. 
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18M.  dence  before  the  Court  I  know  that  this  practice 
TOMtw'  ^^  ^  ^^^^  enormous  expenses^  in  many  instances, 
and  I  hope  that  I  did  my  utmost  to  save  parties 
the  expense  of  such  proceedings.  The  decree  in 
this  case  was  made  in  the  year  1823.  Two  issues 
were  directed;  and  the  first  thing  to  be  decided  in 
this  cause  must  be,  whether  it  was  the  duty  of  the 
attorney,  when  this  fine  was  proposed  to  be  levied 
of  a  part  of  the  estate,  to  inquire  whether  the  tes-p 
tator  had  made  a  will  or  not ;  and  one  may  venture 
to  say,  at  least,  that  it  is  a  matter  of  great  import* 
ance  to  decide.  The  question  to  be  decided  one 
way  or  the  other  is,  whether  an  attorney,  although 
he  knows,  or  should  know,  or  can  take  advantage 
of  his  ignorance  if  he  does  not  know  (putting  all 
fraud  out  of  the  question),  shall  himself  profit  by 
his  ignorance ;  or,  to  put  the  question  in  a  stronger 
way,  if  an  attorney  were  not  ignoiunt  (and  it  is 
very  difficult  for  me  to  suppose  he  could  be  igno* 
rant),  that  a  fine  would  revoke  a  will,  supposing 
that  he  is  not  to  be  visited  on  the  ground  of  posi* 
tive  fraud  in  respect  of  such  conduct  (and  you 
ought  always  to  decide,  if  you  can,  without  pre- 
judice  to  moral  character) ;  it  is  a  matter  of  very 
great  importance  that  it  should  be  well  settled,  afler 
this  cause  has  been  travelling  through  the  courts  in 
Westminster  Hall  for  about  eleven  years,  whether 
it  is  not  absolutely  necessary  for  us  to  decide  what 
the  Court  ought  to  have  done,  in  the  first  instance, 
when  it  had  the  bill  and  answer  in  equity  before  it, 
and  all  the  evidence  that  was  then  upon  record. 

The  case*  in  Ireland  was  decided,  not  upon  the 
ground  that  there  was  any  fraud  on  the  part  of  the 
gentleman, whose  conduct  was  found  fault  with,  but 
*  Seagrove  v.  Kirnao,  Rep. 
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upon  this  principle,  that  alawyer  should  not  take  the       1884^ 
benefit  of  his  ignorance ;  there  was  no  pretence  to 
say,  in  that  case,  that  the  law  adviser  of  the  man 
who  roade  the  will,  knew  the  effect  of  making  him* 
self  executor.     It  was  a  will  of  personal  estate* 
There  had  been  several  legacies  given  by  the  tes* 
tator,  and  the  law  adviser  was  made  the  executor. 
Your  Lordships  will  understand  what  a  material 
interest  he  acquired  by  that  appointment,  because 
it  has  been  held,  that  if  legacies  are  given  in  a  will, 
but  no  legacy  given  to  the  executor,  if  you  appdnt 
him  executor,  that  he  will  take  all  the  clear  undis^ 
posed  of  residue  of  the  testator's  personal  estate^ 
That  was  a  case  therefore  which  decided,  not  that 
the  counsellor  meant  any  fraud,  that  he  was  charge- 
able with  any  moral  guilt,  but  that  it  was  against 
the  policy  of  the  law,  to  permit  a  man,  who  ought 
to  know  the  law  which  giv^s  to  the  executor  for 
his  own  benefit,  the  clear  residue  of  the  unbe- 
queatbed  personal  estate,  to  plead  ignorance  of  the 
law,  and  that  he  should  take  for  himself  the  benefit 
of  that  ignorance.     That  is,  therefore,  a  most  im-^ 
poTtant  case,  and  I  am  anxious  to  look  into  the 
particulars  of  it.   I  think  also,  that  if  the  case  upon 
the  record  itself  furnishes  principles  of  equity  upon 
which  the  Court  might  decide  the  cause,  however 
it  might  turn  out  upon  an  inquiry  as  to  a  particular 
fact,  if  it  went  to  a  jury,  that  parties  should  be 
delivered  from  the  evils  of  suits  as  soon  as  possible^ 
This  case  has  been  argued  at  the  bar  upon  a 
ground  which  must  be  the  ground  of  the  decree  of 
1823,  which  is  now  appealed  from,  that  upon  that 
occasion  there  ought  either  to  have  been  a  quietus 
to  the  Defendant,  or  a  decree  for  the  Plaintiff.     I 
should  be  sorry  if  I  ventured  to   give  a  final 
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18S4.  opinion  upon  this  case,  ^vithout  having  looked  into 
the  authorities  that  have  been  cited,  and  into  all 
others  that  my  own  recollection  may  furnish  me 
with  a  remembrance  of.  If  the  view  which  I 
take  of  this  case  be  correct,  it  appears  to  me  that 
the  judgment  might  have  been  pronounced  long 
since. 

The  circumstances  of  the  case  are  these:— A 
gentleman,  of  the  name  of  Richard  Wilford,  was 
seised,  at  the  time  of  making  his  will,  of  lands  and 
hereditaments  at  Chelsea ;  the  lands  then  consist* 
ing  of  a  mansion-house,  called  Ranelagh  House» 
with  the  appurtenances,  together  with  certain 
pieces  of  land  adjoining,  on  one  whereof  there 
were  five  tenements,  and  on  the  other  one  tene*- 
ment,  the  whole  comprising  about  two  acres; 
which  premises,  or  the  greater  part  of  them,  par- 
ticularly the  mansion  house,  had  been  devised  to 
him  by  his  father,  and  the  residue  had  been  pur« 
chased  by  the  testator  of  divers  persons.  He  was 
likewise  entitled  to  another  estate,  near  adjoining^ 
called  the  Ranelagh  estate,  comprising  about  eigh* 
teen  acres,  with  twelve  messuages  upon  them. 
He  made  a  will,  dated  the  28th  of  March,  1822, 
by  which  he  devised  all  his  real  estate  to  his  wife» 
who  is  the  Respondent  in  this  appeal,  in  fee ;  and 
by  virtue  of  such  will  she  was  in  possession  thereof 
at  his  death.  Before  he  died,  and  before  making 
the  will,  he  had  entered  into  a  contract  with  the 
commissioners  and  governors  of  Chelsea  hospital, 
on  behalf  of  himself,  and  the  other  proprietors  of  the 
Ranelagh  estate,  for  the  sale  of  part  of  that  estate 
to  them.  It  appears,  that  the  title  to  the  Ranelagh 
estate,  as  it  is  represented  in  these  pleadings,  was 
very  complicated,  having  been  held  by  trustees  for 


ON    APPEALS  AND   WRITS  OF  ERROR.  l41 

certain   persons,  who   were   shareholders  in   the      I6s4. 

property,    to  the  number  of  thirty*six ;   and  in 

consequence   of  that  complication,   doubts  arose 

respecting  the  title  to  so  much  of  that  estate,  and 

that  therefore  it  formed  part,  or  followed  as  a  con-' 

sequence,  of  the  contract,  that  the  testator  should 

levy  a  fine  of  the  lands,  respecting  which  such 

doubt  had  arisen. 

It  appears,  that  the  testator,  upon  many  occa- 
sions before,  had  employed  other  solicitors  than 
the  Appellant.    The  Appellant,  who  is  an  attor- 
ney, was  a  relation  of  the  testator.    The  neces- 
sity of  levying  a  fine  arose  out  of  the  persons 
who  were  concerned  for  the  governors  and  com- 
missioners of  Chelsea  hospital,  thinking  it  would 
be  desirable,  as  unquestionably  it  would  be,  to  have 
a  fine  levied  of  these  premises,  in  order  that  they, 
88  the  purchasers,  might  be  sure  of  having  a  good 
title:  it  became,  therefore,  necessary,  to  levy  such 
fine.    The  Appellant,  being  an  attorney,  was  em- 
ployed for  the  purpose  of  giving  a  satisfactory  title 
to  those  who  had  bought  this  parcel  of  the  testator's 
estate.  The  Appellant  thought  it  was  advisable  that 
a  fine  should  be  levied,  not  only  of  that  part  of  the 
estate  which  had  been  contracted  for  by  the  Chel- 
sea Hospital  Commissioners,  not  limiting  the  fine 
which  was  levied  to  those  premises,  where  necessity 
called  for  the  fine  being  levied,  but  he  thought 
proper  to  levy  a  fine  of  the  estates,  in  reference  t6 
which  no  contract  had  been  entered  into  with  the 
Commissioners  of  Chelsea  Hospital,  and  which  re- 
quired no  proceeding  to  clear  the  title  to  them. 
The  result  was,  that  the  fine  which  was,  as  to  part 
of  the  lands,  necessary  to  complete  the  title  to  the 
purchasers,  operated  in  law  as  a  revocation  of  the 
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1BS4*  devise  to  the  widow  of  these  premises,  a  parcel  of 
miuT  ^bich  had  been  sold  to  the  Chelsea  Hospital  Com- 
missionenu 

It  turned  out,  that  the  gentleman,  who  had  ad- 
vised this  large  extent  of  the  fine,  the  attorney, 
was  himself  the  heir*at-law  of  the  testator,  though 
he  states  he  had  very  great  doubts  about  it,  and 
did  not  believe  that  he  was, — I  wish  to  put  it  in 
the  strongest  way  for  him,—  that  he  did  not  know, 
and  did  not  believe,  he  was  the  heir-at-law  of  the 
testator,  until  he  made  that  discovery,  to  say  the 
least  of  it,  shortly  after  the  death  of  the  testator ; 
and  that,  therefore,  this  misfortune  to  the  wife,  in 
losing  this  property,  was  owing  to  his  want  of 
knowledge  that  the  title  of  heir  belonged  to  him : 
a  relation  he  must  have  known  himself  to  be. 
The  testator  had  been  very  active  in  his  exer« 
tions  to  serve  this  gentleman ;  and  I  do  not  mean 
to  say  that,  if  the  testator  had  had  an  opportunity  of 
considering  and  re^considering  what  would  be  the 
effect  of  this  fine,  I  am  far  from  being  certain  that 
he  would  not  have  left  this  property  even  to  this 
gentleman  himself.  He  states,  not  only  that  he 
did  not  know,  or  believe,  or  to  that  effect,  that  he 
was  the  heir-at-law  of  the  testator,  but  also,  that  he 
did  not  know  that  the  efiect  of  the  fine  would  be 
such  as,  in  point  of  law,  it  has  been ;  and,  there- 
fore, that  his  notion  is,  that  he  is  entitled  to  have 
this  property  under  the  circumstances  of  this  case. 
The  bill  alleges  a  fraudulent  purpose. 

I  have  taken  great  pains  to  look  into  this  sub- 
ject ;  and  if  I  had  heard  the  cause,  in  18S3,  acting 
consistently  with  my  habit,  namely,  if  possible  to 
save  parties  the  expense  of  trials  of  issues,  if  the 
case  affprded  a  clear  ground  of  equity,— and  in  this 


ON  APPEALS  AND   WRITS   OP  BRROR,  HS 

case  I  think  such  clear  ground  was  afibrdedi— ^I      ^ss4f. 
should  have  thought  it  my  duty,  upon  the  principle 
which  I  am  now  about  to  state,  at  once  to  have 
said,  whether  you  meant  fraud,  whether  you  knew 
that  you  were  the  heir-at-law  of  the  testator  or 
not,  you,  who  have  been  wanting  in  what  I  con- 
ceive  to  be  the  duty  of  an  attorney,  if  it  happens 
that  you  get  an  advantage  by  that  neglect,  you 
shall  not  hold  that  advantage,  but  you  shall  be  a 
trustee  of  the  property,  for  the  benefit  of  that 
person,  who  would  have  remained  entitled  to  it,  if 
you  had  known  what  you  ought  as  an  attorney  to 
have  known  ;  and  being  considered  as  knowing  it, 
because  you  ought  to  have  known  it,  you  shall  not 
take  advantage  of  your  own  ignorance;  for  so  far 
I  carry  the  principle,  that  a  legal  adviser  shall  not 
take  advantage  of  his  own  ignorance.     It  is  too 
dangerous  to  the  interests  of  mankind,  that  those 
who  are  bound  to  advise,  and  who,  being  bound  to 
advise,  ought  to  be  able  to  give  sound  and  suffi- 
cient advice,  should  ever  be  allowed  to  take  ad- 
vantage of  their  own  professional  ignorance,  to 
the  prejudice  of  other  persons. 

This  principle  I  find  laid  down  by  Lord  Hard- 
wicke,  in  diflterent  cases,  and  it  is  exceedingly  well 
illustrated  in  a  case  decided  in  Ireland  I  have 
in  my  possession,  at  this  moment,  the  manuscript 
ot  the  decree  in  the  case,  which  was  quoted  at  the 
bar :  it  is  in  the  hand- writing  of  Sir  Anthony 
Hart,  the  then  Lord  Chancellor  of  Ireland ;  and 
this  manuscript  shows  the  diligence  and  accurate 
attention  which  he  gave  to  the  subject,  having 
corrected  and  re-corrected  it  in  order  that  the 
principle  might  be  understood  upon  which  the 
decree  was  made. 
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1834.  That  case  was  this :— A  gentleman  at  the  bar» 

who  appealred,  upon  former  transactions  between 
the  testator  and  himself,  to  have  been  a  very  inti- 
mate  friend  of  the  testator,  made  a  will,  appointing 
himself  executor.     According  to  the  law  at  that 
time,  if  there  were  legacies  given  to  other  persons 
out  of  the  personal  estate,  but  no  disposition  of  the 
residue,  the  executor,  by  his  appointment,  would 
have  taken  the  whole  of  that  residue.     It  was  not 
the  intention  of  that  testator  to  give  this  learned 
counsellor  any  thing    more   than   the   office  of 
executor;  but  he  insisted  that,  having  got  the  office 
of  executor,  he  was  entitled  to  the  residue  of  the 
personal  estate,  and  it  turned  out  as  a  matter  of 
fact ;  and  the  case  was,  in  this  respect,  I  believe, 
perfectly  honest,  that  he  was  not  aware  of  the 
doctrine  at  the  time  when  he  made  the  will  which 
appointed  him  executor,  that,  under  the  dispositions 
and  omissions  of  the  will,  he  would  be  entitled  to 
the  residue.     But  what  said  the  Court  to  that? 
The  Court  said,  that  is  what  you  ought  to  have 
known,  and  you  shall  not  take  for  your  own  benefit 
that  which  you  have  derived  from  your  professional 
ignorance ;  and  the  consequence  was,  that  he  was 
declared  to  be,  as  I  think  this  gentleman,  the  Ap« 
pellant  in  this  case,  ought  to  be,  a  trustee  for  the 
next  of  kin  of  the  residue  of  the  personal  estate^ 
and  a  trustee  of  that  part  of  the  real  estate  with 
reference  to  which  there  was  no  occasion  wiiat- 
ever,  in  order  to  carry  the  contract  with  the  Com- 
missioners of  Chelsea  Hospital  into  efiect,  to  levy 
any  fine. 

This  gentleman,  I  see,  alleges  that  he  did  not 
know  the  testator  had  made  a  will;  but  he  could 
not  but  know,  considering  the  proposition  I  have 
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Stated,  that  if  the  testator  had  made  a  will,  devising       1834. 

all  the  Other  estates  to  his  widow,  and  if  be  levied 

a  fine  extending  to  all  his  lands,  it  must  revoke 

his  will.     I  say  it  was  his  duty  to  have  asked  the 

testator  whether  he  had  made  a  will ;  and,  in  levying 

the  fines,  not  to  have  gone  beyond  the  necessity 

which  arose  in  that  case  for  the  purpose  of  making 

the  title  to  the  commissioners  complete,  to  carry 

that  contract  into  effect,  and  it  may  be  inferred, 

—  (at  least,  we  know  nothing  to  the  contrary, 

and  it  is  but  fair  to  say  it,  looking  at  the  whole  of 

his  answer), — ^that  if  he  had  known  that  the  estate 

had  been  devised  to  the  lady  who  has  become 

General  Wilford's  widow,  he  would  not  have  levied 

a  fine  of  that  estate,  except,  indeed,  under  the 

efiect  and  operation  of  a  deed  so  framed,  that  it 

should  give  the  same  effect,  as  to  her  interest,  as 

she  would  have  taken  under  the  will. 

I  have  no  hesitation  in  saying,  that  if  I  had 
heard  this  cause  originally,  I  should  not  have 
directed  any  issues ;  because  there  is  a  principle  of 
equity  which  considers,  that  if  there  is  negligence 
in  such  cases,  it  is  quite  enough.  Two  issues, 
however,  were  directed ;  one  of  those  issues  was 
ibund  for  Mr.  Bulkley,  but  the  other  was  found 
against  him,  and  that  certainly  does  in  the  finding 
impute  to  him  that  he  fraudulently  omitted  to 
inform  his  employer  of  the  effect  of  the  fine. 

I  should  feel  deep  regret  if  I  had  ever  been  too 
quick  in  charging  any  man  with  fraud ;  but  in  the 
present  case  I  must  go  the  length  of  saying,  that 
I  cannot  expound  that  declaration  which  was  made 
to  Mr.  Bicknell  by  this  gentleman,  Mr.  Bulkley, — I 
cannot  expound  that  declaration  without  forming 
at  least  a  conjecture,  which  my  mind  does  not 

VOL.  VIII.  L 


146  CASES  IN   THE   HOUSE   OP  LORDS 

1834.      easily  get  rid  of,  that  this  gentleman  had  at  least  a 
conviction  in  his  mind  that  it  was  bett^  for  him 
to  take  the  chance  of  proving  himself  to  be  the 
heir-at«law  after  the  death  of  this  testator,  than  to 
take  the  chance  of  deriving  a  benefit  from  this 
property  under  the  testator ;  and,  attending  to  the 
argument  of  so  able,  acute,  and  learned  a  counsel 
as  Sir  Edward  Sugden,  finding  nothing  of  fact  to 
meet  what  is  the  natural  effect  of  the  declaration 
made  at  the  casual  meeting  of  Mr.  Bicknell  and 
Mr.  Bulkley,  having  nothing  but  the  reasoning 
which  you  heard  from  the  bar  upon  the  subject,  I 
cannot  but  persuade  myself  that  Sir  Edward  Sug«. 
den  himself  thought  that  the  account  he  gave  of  it 
would  have  as  little  influence  upon  your  Lordships' 
minds  as  it  probably  had  upon  his  own.     See  what 
the  words  are :  Mr.  Bicknell  says,  **  Have  you  in* 
«*  quired  about  a  will  ?"     What  is  the  answer  ? 
«  What !  was  I  to  put  a  sword,**  (mind  you,)  "  into 
"  the  General's  hand,"  (these  are  the  words,)  "  that 
"  he  might  cut  my  throat  ?**     What  was  the  mean- 
ing of  that  ?     Plainly  interpreted,  it  is  this^  and  this 
only,  that  I  would  not  lose  the  chance  I  have  if  the 
fine  was  levied,  by  any  thing  being  done  to  counter- 
act the  effect  of  that  which  I  have  done.    And  who 
was  it  that  was  to  interfere,  in  order  to  counteract 
the  effect  of  the  fine  ?    Why  it  was  the  General 
himself  he  alludes  to : —  "  Would  I  put  a  sword  into 
the  General's  hands,  in  order  that  he  might  cut  my 
throat?"     Is  it  possible  to  deny  that  there  is 
ground  for  reasoning,  upon  that  declaration,  that 
there  was  at  that  moment,  at  least,  in  the  mind  of 
Mr.  Bulkley,  a  notion  that  the  effect  of  the  fine 
would  be  disappointed  by  an  act  of  the  General 
himself? 
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The  second  issue  was  found  by  the  jury  against  1634. 
Mr.  Bulkley,  that  he  did  fraudulently  omit  to  tell 
the  testator  the  effect  of  the  fine.  Now,  I  repeat 
again,  that  I  am  very  sorry  indeed  to  put  this 
case,  at  least,  entirely  upon  fraud ;  but  my  opinion 
is  this,  that  the  safety  of  mankind,  with  respect  to 
their  property^  depends  upon  your  Lordships'  re- 
quiring from  attomies  that  knowledge,  at  least, 
which  every  attorney  ought  to  have.  A  profes«- 
sional  man  may  not  know  that,  if  he  levies  a  fine 
of  the  whole  of  a  man's  real  estate,  it  will  revoke  his 
will  as  to  that  ertate :  there  may  be  persons  in  the 
world  who  are  so  ignorant,  but  you  cannot  act  upon 
their  ignorance;  and  it  is  impossible  to  fi>llow  up 
theae  cases  to  their  proper  effect,  as  you  do  in  the 
case  of  trustees,  unless  you  hold  attornies  to  this 
principle,  that  they  shall  give  all  the  information 
which  they  ought  to  give,  and  unless  you  hold  them 
also  to  this  principle,  that  they  shall  not  plead  ig- 
norance of  that  which  they  ought  to  know. 

I,  therefore,  as  I  have  before  stated,  should  lirave 
made  this  decree  in  the  fit^  instance,  without 
troubling  myself  with  the  question  of  fraud,  by 
applying  the  principles  which  have  always  been 
applied  to  trustees,  and  to  persons  who  are  en- 
trusted with  the  due  management,  in  point  of  legal 
proceedings,  of  the  property  of  others,  and  that  they 
shall  not  take  advantage  of  their  own  ignorance. 
If  Mr.  Bulkley  was  ignorant,  much  more  if  his  con- 
duct was  fraudulent,  (and  I  do  not  know  bow  to  set 
aside  the  finding  of  the  jury,)  I  should  have  held 
upon  the  omission  to  inquire  whether  there  was 
a  wilU  notwithstanding  the  alleged  ignorance  that 
the  will  would  be  affected,  as  to  the  other  property, 
to  which  the  fine  was  npt  necessary  to  be  ap^ed, 
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18S4*.      if  it  went  beyond  that  property  to  which  the  levy 
^"^     of  the  fine  ought  to  have  been  confined,  that  there 
»•         is  principle  enough  in  the  policy  of  the  law,  as  ad- 
ministered in  courts  of  equity,  to  say  that  he  must 
be  considered  a  trustee  of  that  property  of  which 
the  fine  ought  not  to  have  been  levied. 

Under  these  circumstances,  having  been  called 
upon  by  some  of  your  Lordships  to  give  my  opinion 
upon  this  case,  such  is  the  opinion  which  I  have 
formed.  I  think  it  impossible  that  this  gentleman 
can  hold  this  property,  except  as  a  trustee  for  the 
individual  who  was  the  devisee  of  the  property  under 
the  will  of  the  testator.  I  do  not  like  to  support, 
by  much  length  of  argument,  that  which  I  take  to 
be  a  plain  principle  of  equity;  and,  therefore,  after 
stating  the  grounds  upon  which  I  have  formed  my 
opinion,  it  is  for  my  noble  and  learned  friend  on  the 
woolsack,  who  has  been  much  more  acquainted  with 
the  administration  of  justice  than  I  have  been,  to 
inform  your  Lordships  whether  I  have  taken  a 
wrong  view  of  the  subject,  or  whether  I  am  cor- 
rect in  the  opinion  which  I  have  formed. 

Lord  Wynfxyrd.  —  It  is  scarcely  necessary  to  say 
a  word  after  the  speech  that  my  noble  and  learned 
friend  has  addressed  to  your  Lordships.  I  agree 
with  every  sentence  he  has  uttered ;  and  I  hope 
that  one  of  the  observations  which  he  has  made 
will  have  its  effect  upon  the  members  of  the  pro- 
fession of  the  law ;  that  they  will  all  know,  parti- 
cularly with  regard  to  that  part  of  the  profession 
to  which  the  Appellant  belongs,  that,  though  there 
is  no  body  of  men  more  honourable  in  the  dis- 
charge of  those  delicate  duties  which  are  cast  upon 
them  than  the  generality  of  them  are,  that  there 
is  an  established  rule  in  the  Courts  of  Equity, 
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that  no  professional  man  can  take  advantage  of  his  18S4. 
ignorance,  or  of  his  negligence,  much  less  of  his  ^^J^^ 
fraud.  If  there  were  not  such  a  principle  recog- 
nised by  courts  of  equity,  they  would  ill  deserve 
that  name. 

There  are  two  cases  to  which  your  Lordships' 
attention  has  been  called  at  the  bar,  (one  of  which 
has  been  well  and  ably  commented  upon  by  my 
noble  friend,)  which  recognise  that  principle :  the 
one  is  in  the  elder  Vesey,  in  which  it  is  distinctly 
laid  down  as  a  principle,  that  no  party  can  take 
advantage  even  of  his  ignorance,  or  of  his  negli- 
gence, and  still  less,  undoubtedly,  of  his  fraud. 
The  principle  is  more  clearly  laid  down  in  the  case 
upon  which  my  noble  friend  has  commented,  —  the 
case  which  was  decided  by  the  late  excellent  and 
learned  Lord  Chancellor  of  Ireland. 

Let  us  see  whether  the  Appellant  in  this  case  is 
seeking  to  take  advantage  of  his  ignorance,  or 
whether  he  is  not  attempting  to  avail  himself  of 
his  fraud.  He  clearly  knew  that  he  was  a  relation 
of  the  testator,  for  that  is  admitted ;  and  he  be- 
lieved more,  (for  that  also  he  has  admitted,) — that 
it  was  probable  he  was  the  heir  presumptive  of  the 
deceased.  Under  these  circumstances,  he  is  called 
upon  to  levy  a  fine  for  a  portion  of  the  estate ;  and 
the  jury  upon  that  issue  have  found,  very  properly, 
that  the  fine  was  not  levied  by  him  to  vacate  the 
will,  that  it  was  levied  for  a  different  purpose.  But, 
At  the  time  when  he  levied  the  fine,  he  must 
have  known  (and  I  will  prove  that  presently)  that 
there  was  a  will ;  and  he  certainly  did  know  that 
the  fine  would  revoke  the  will.  But,  whether  he 
knew  it  or  not,  he  ought  to  have  known  it ;  and 
every  attorney  must  be  presumed  to  know  that  a 
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1834.  fine  would  revoke  a  will.  I  say  this  upon  autho* 
^1^^  rity,  —  an  authority  that  will  ever  remain  unques- 
«•  tioned  in  Westminster  Hall,  —  the  authority  of 
Lord  Tenterden,  who  distinctly  stated  it  in  his  di* 
rection  to  the  jury  in  this  case.  I  say  it  also  upon 
the  authority  of  Sir  Anthony  Hart,  who  distinctly 
stated,  that  a  barrister,  (and  I  know  of  no  distinc* 
tion  between  a  barrister  and  an  attorney  in  such 
a  question,  except  that  the  latter  is  more  fre- 
quently called  upon  to  consider  cases  of  this  sort,) 
tliat  a  barrister  was  bound  to  know  that  the  making 
a  man  an  executor  to  a  will,  giving  him  no  legacy, 
put  into  his  control  and  power  for  his  own  use  all 
the  unbequeathed  residue  of  the  personal  property 
of  the  testator.  Upon  the  authority  of  both  these 
learned  persons,  I  say,  if  there  is  any  difference  in 
principle  between  the  case  of  a  professional  man 
making  himself  executor,  and  thereby  giving  to 
himself  the  residue  of  the  personal  property,  and 
this  case  of  the  solicitor  being  the  heir,  levying 
a  fine,  and  revoking  the  will,  by  which  the  tes- 
tator  had  disposed  of  his  property,  —  this  is  a 
much  stronger  case ;  because  a  professional  man 
must  be  very  ignorant  indeed  not  to  know,  that 
making  a  different  disposition  of  the  property  re- 
vokes the  disposition  already  made.  Now,  that 
being  the  case,  is  it  possible — and  I  here  quite 
agree  with  my  noble  and  learned  friend,  that  there 
was  no  occasion  for  any  issue,  but  I  shall  say  a 
word  or  two  upon  the  facts  presently  —  is  it  pos* 
sible  to  say,  upon  what  is  stated  in  the  bill  and  ad- 
mitted in  the  answer,  that  your  Lordships  would 
not  be  allowing  this  gentleman  to  take  advantage 
of  his  ignorance  at  least,  or,  as  the  jury  have  said, 
of  his  fraud,  if,  having  levied  a  fine  of  aU  the  lands. 
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without  informing  the  testator  of  the  efiect  that      1934. 
the  fine  would  have  upon  the  will,  he  is  permitted      J^^^^ 
by  your  judgment  to  take  the  benefit  of  his  act 
and  his  ignorance  ? 

I  have  stated  that  he  knew  he  was  a  relation, 
and  that  he  believed  he  was  his  presumptive  heir : 
was  it  not  his  duty  to  have  told  his  relation,  if  he 
knew  of  a  will  made,  or  to  inquire  if  he  did  not 
know  whether  he  had  made  a  will,  and  to  tell  him 
that  the  effect  of  what  he  was  doing  would  be  to 
revoke  and  annul  the  will.  It  is  not  necessary  to 
decide  in  this  case  (though  I  should  have  no  diffi- 
culty in  coming  to  a  decision  upon  this  point) 
whether  or  not,  —  supposing  this  gentleman  to  have 
known  that  he  was  the  heir,  and  to  have  intended 
to  take  advantage  of  it,  and  that  another  devisee 
under  the  will  had  been  injured  by  it, — whether  an 
action  would  not  have  lain  against  him  for  negli- 
gence; but  there  is  a  great  difference  between 
recovering  compensation  for  negligence,  and  al- 
lowing a  man  upon  his  own  oath  to  take  advantage 
of  it  This  is  not  a  case  to  recover  compensation 
for  a  wrong  done,  but  what  your  Lordships  are 
called  upon  to  say  is,  whether  you  will  allow  this 
gentleman  to  take  advantage  of  the  wrong  he  has 
don^  either  through  ignorance  or  fraud.  I  say, 
therefore,  upon  the  facts  as  they  appear  upon  the 
bill  and  answer,  that  I  agree  with  my  noble  friend, 
though  I  am  not  so  conversant  with  equity  as  he 
is;  but  for  the  reasons  which  he  has  given,  I  should 
have  said  that  this  cause  was  at  an  end  in  the 
Court  of  Chancery,  and  that  there  was  no  need  for 
an  issue.  This  gentleman  has  acknowledged  that 
he  levied  this  fine,  and  that  he  did  not  tell  the  tes- 
tator what  the  effect  of  the  fine  would  be  in  regard 
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1884.  to  his  will,  and  it  would  render  all  property  in  this 
country  insecure,  considering  the  confidence  re- 
posed in  attorneys,  if  in  such  cases  you  were  to 
allow  an  attorney  to  take  advantage  of  his  own  mis- 
conduct. 

The  learned  Judge  in  the  Court  below,  thought 
proper  to  direct  an  issue,  and  I  am  not  sorry  that 
he  did ;  except  that  the  parties  have  been  put,  in 
my  opinion,  to  an  unnecessary  expense.  But  we 
decide  this  case  more  satisfactorily,  from  the  facts 
elicited  from  the  different  witnesses,  by  being  exa- 
mined before  a  jury,  and  we  have  the  advantage  of 
the  opinion  of  Lord  Tenterden  upon  the  law  of  the 
case,  as  far  as  regards  the  obligation  upon  an 
attorney  to  bring  a  competent  knowledge  to  the 
discharge  of  his  duty ;  and  he  does  not  bring  a 
competent  knowledge  to  the  discharge  of  his  duty, 
unless  he  knows  the  effect  of  a  fine  to  operate  the 
revocation  of  a  will. 

There  were  two  issues : — ^first,  whether  this  gen- 
tleman did  fraudulently  levy  a  fine  with  a  view  to 
his  own  interest  ?  The  juiy  have  properly  found 
that  he  did  not,  because  there  is  not  the  least  evi- 
dence that  the  fine  was  levied  with  that  intent. 
The  fine  was  required  by  the  respectable  gentle- 
man whose  name  has  been  mentioned  in  the  course 
of  this  cause,  Mr.  Bicknell,  without  any  reference 
to  the  interests  of  the  party  who  levied  the  fine, 
or  that  of  his  family,  but  to  secure  the  interests 
of  that  public  body,  for  whom  Mr.  Bicknell  was 
about  to  become  the  purchaser.  The  jury  have 
found  that  the  fine  was  not  fraudulently  levied. 
But  there  is  another  issue,  whether,  supposing  the 
fine  not  improperly  levied,  this  gentleman  did  not 
fraudulently  conceal  from  the  General  that  the 
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fine  would  have  the  effect  of  revoking  the  will,  ^^s^** 
They  have  found  the  fraud,  and  I  think  they  have 
done  rightly.  I  think  they  could  have  come  to  no 
other  conclusion  upoa  the  facts  in  this  case.  In 
the  first  place,  there  is  the  testimony  of  the  young 
woman  of  the  name  of  Wilcox,  who  speaks  of  the 
Appellant  coming  to  the  house  whilst  the  General 
was  lying  dead,  and  telling  her  and  her  mother 
that  the  General  had  omitted  to  give  them  any 
l^acy  in  his  will,  as  he  had  promised,  but  that  the 
will  was  void ;  that  he  should  be  in  possession  as. 
heir-at-law,  and  that  he  would  make  up  to  them  for 
tlie  negligence  of  the  General,  and,  in  fact,  provide 
for  the  whole  family. 

Strong  observations  have  been  made  by  Sir  Ed- 
ward Sugden,  as  to  the  improbability  of  that  evi- 
dence. I  do  not  go  along  with  him.  The  only 
ground  that  makes  it  improbable  is,  that  the  mother 
does  not  hear  what  was  said,  or  recollect  any  such 
circumstance  occurring.  We  do  not  know  the  age 
of  this  woman,  or  whether  she  is  liable  to  the  in- 
firmity of  deafness;  she  might  not  be  able  to  speak 
to  it,  either  from  age  or  deafness :  if  from  age,  she 
might  have  forgotten  it ;  or  if  from  deafness,  she 
might  not  have  heard  what  the  daughter  did  hear. 
But  I  cannot  say  that  I  think  this  an  improbable 
story.  A  person  in  the  situation  of  this  Appellant 
would  be  very  likely  to  reconcile  himself,  as  well  as 
he  could,  with  the  different  servants  in  the  family : 
there  were  many  ways  in  which  they  might  do  him 
great  injury,  and  many  ways  in  which  they  might 
render  him  service.  It  was  not  at  all  improbable, 
in  my  opinion,  that  a  man  who  had  concealed  this 
important  fact,  so  operating  upon  the  interests  of 
the  family,  should  attempt  to  obtain  the  favour  of 
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1884.  the  servants  in  supporting  and  carrying  into  eflfect 
that  which  he  had  done.  I  think,  therefore,  it  is 
£ir  from  being  improbable,  from  the  experience 
which  I  have  gained  in  courts  of  justice.  I  have 
known  many  instances  of  persons  who  have  im» 
properly  interfered  in  making  and  revoking  wills, 
and  who  have  made  use  of  the  artifices  imputed  to 
this  person  to  support  the  schemes  which  they  have 
undertaken. 

But  is  not  this  testimony  of  the  woman  sup- 
ported by  the  testimony  of  Mr.  Bicknell  ?  Nay» 
you  do  not  want  the  testimony  of  this  woman, 
Mr.  Bicknell  proves  the  whole  case.  Mr.  Bick- 
nell proves  that  in  the  lifetime  of  the  General  the 
Appellant  must  have  known  there  was  a  will,  and 
must  have  known  that  the  fine  would  have  the  effect 
of  revoking  that  will:  I  say,  Mr.  Bicknell  proves 
that,  because  what  is  the  conversation  ?  He  is  told 
that  the  world  finds  fault  with  him  for  not  telling 
the  General  the  effect  of  the  fine  upon  his  will. 
Supposing  his  present  case  to  be  true,  his  answer 
would  have  been,  I  know  nothing  of  it ;  and  if 
there  was  a  will,  I  did  not  know  that  the  fine  would 
revoke  it.  Is  that  his  answer?  No;  the  answer 
proves  his  knowledge  of  the  will,  and  that  he  had 
that  knowledge  while  the  General  was  alive ;  for, 
he  says,  <<  Why  should  I  put  a  sword  in  the 
General's  hand  to  cut  my  throat? "  That  means. 
If  I  had  told  the  General  that  the  fine  would  have 
revoked  the  will,  he  would  have  made  another  will* 
I  say  that  this  witness  most  distinctly  proves,  that 
this  gentleman  did  know  of  the  existence  of  this 
will,  and  did  know  the  effect  of  the  fine  with  re* 
gard  to  this  will. 

How  is  this  met  ?    It  is  met  by  the  testimony  of 
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the  witnesses^  who  say  that,  the  General  being  ill  1S34, 
upon  the  monung  he  was  to  attend  Lord  Chief 
Justice  Dallas  to  levy  this  finei  the  Appellant  per« 
suaded  him  not  to  go.  It  is  not  necessary  that 
you  should  come  to  a  conclusion  that  this  man  is  a 
brute,  or  that  he  had  not  those  feelings  that  a  ra-^ 
tional  noum  ought  to  have»  in  order  to  decide  thi^ 
^lestion*  If  he  saw  the  General  so  ill  as  it  is  repre- 
sented he  was,  it  Was  natural  that  he  should  have 
said  (and  he  must  have  been  a  monster  if  he  h^d 
not  said).  Do  not  go  this  morning,  you  will  have 
other  opportunities;  yOu  do  not  know  what  the 
consequence  may  be.  Is  that  a  circumstance  to  be 
weighed  against  this  evidence,  taking  it  in  the  best 
point  o^'  view  for  the  Appellant?  But  there  is 
another  point  of  view  in  which  that  may  be  taken : 
he  might  have  thought  that  the  taking  before  Lord 
Chief  Justice  Dallas  a  person  in  that  state,  when 
he  came  into  the  presence  of  the  judge,  the  matter 
might  have  been  explained,  and  his  projects  have 
been  disappointed. 

It  is  true  that  a  gentleman  of  the  name  of 
Wilmot  was  examined  in  the  Court  of  Chancery. 
That  gentleman  was  not  called  before  the^  jury 
where  he  could  have  been  cross-examined*  I  do 
not  mean  to  say  any  thing  disrespectful  of  him ;  I 
knew  something  of  him  formerly ;  but  it  is  pro- 
bable that  Mr,  Wilmot,  who  had  been  examined  in 
Chancery,  might  have  told  the  jury  in  what  manner 
It  was  that  the  Appellant  expressed  his  ignorance  of 
the  effect  of  this  fine :  but  Mr.  Wilmot  is  not  called* 
It  is  said  he  was  not  called,  because  Sir  James 
Scarlett  was  of  opinion  that  his  evidence  ought  not 
to  be  received.  I  agree  with  Sir  James  Scarlett) 
but,  agredng  with  Sir  James  Scarlett,  I  would  have 
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I8d4>.  tendered  that  witness,  and  have  seen  whether  he 
was  objected  to,  as  he  was  not  objected  to  in  the 
Court  of  Chancery ;  and  as  the  rules  of  evidence 
are  the  same  in  Chancery  as  in  Common  Law,  I 
do  not  think  he  would  have  been  rejected  in  a 
court  of  law :  but  he  ought  to  have  tendered  that 
evidence.  But  with  the  evidence  to  which  I  have 
adverted,  the  jury  could  come  to  no  other  con- 
clusion than  that  which  is  found  by  their  verdict^ 
which  is  not,  that  this  concealment  was  through 
ignorance,  but  that  it  was  through  fraud.  This 
geiktleman  has  spoken  of  his  character :  that  which 
I  have  said  falls  very  short  of  that  which  has  been 
said  by  twelve  respectable  men  upon  their  oaths. 
I  confess  if  Mr.  Bicknell's  evidence  be  true,  (and 
no  doubt  it  is  true,)  I  think  the  jury  have  come  to 
a  right  conclusion,  and  that  we  cannot  speak  of 
this  transaction  in  any  other  terms  than  those  which 
are  recorded  in  the  verdict  of  the  jury. 

This  is  an  important  case  to  the  parties  them- 
selves, but  it  is  of  infinitely  greater  importance  to 
the  public ;  and  if  your  Lordships  should  be  dis- 
posed to  adopt  the  recommendation  of  my  noble 
friend,  you  will  give  security  to  property,  and  it 
will  tend  to  inform  every  one  that,  if  an  attorney 
should,  with  a  view  to  his  own  particular  interest, 
be  induced  to  advise,  and  do  acts  injurious  to  the 
property  of  his  employer,  he  shall  not  be  permitted 
to  derive  advantage  from  it.  I,  therefore,  concurring 
with  my  noble  friend,  move  your  Lordships,  that 
this  appeal  be  dismissed  with  costs  not  exceeding 
SOO/.,  that  does  not  mean  900L  actually  to  be  paid 
by  the  Appellant,  unless  it  is  proved  to  the  officer^ 
whose  duty  it  will  be  to  ascertain  the  actual 
Hihount  of  the  costs,    that  the  costs  which  the 


OK  APPEALS  AND  WRITS  OF  ERROR*  157 

Respondent  has  been  put  to  by  this  appeal  actually  1834. 
amount  to  that  sum.  [^Same  conversatiopi  here  took 
place  between  Lord  Eld&n  and  Lord  Wyfiford.'\ 
From  the  circumstances  which  are  stated  to  me,  I 
find  that  there  will  be  no  occasion  for  any  tax- 
ation of  costs.  I  move  your  Lordships  to  give 
SOL  costs,  and  then  the  judgment  will  take  effect 
immediately. 

Judgment  below  affirmed,  with  SOL  costa. 
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ENGLAND. 

(court  of  king's  bench.) 

Thomas    Bourke     Rick-l  ^,  .    .^.    ^ 
ETTs    .        .        .         j  Platnttfrn  Error; 

ROTERT   LfiMriS,    WlLLtAM-j 

Element,  and  William  I  Dtfendants  in  Error. 
Freece        .        -        -J 

The  statute  8  &  9  W.  S.,  c.  11.,  J  2.,  provides  that  "  if  any 
**  person  shall  commence  or  prosecute,  in  any  Court  of  Re- 
^*  cord,  any  action,  plaint,  or  suit,  wherein,  upon  demurrer^ 
**  either  by  Plaintiff  or  Defendant,  judgment  shall  be  given  by 
*<  the  Court  against  such  Plaintiff,  or  if  at  any  time  after  judg- 
*<  ment  given  for  the  Defendant  in  any  such  action,  the  Plaia- 
**  tiff  shall  sue  out  any  writ  of  error,  and  judgment  shall  be 
<<  affirmed,  &c.,  the  Defendant  shall  have  his  cosU,  ftc" 
This  enactment  is  not  confined  to  writs  of  error  after  judg- 
ments upon  demurrer,  but  extends  to  all  cases  of  writs  of 
error  after  judgment  for  the  Defendant.* 


X  HIS  was  an  action  of  trespass  commenced  in 
the  Court  of  Common  Pleas.  To  part  of  the  tres- 
passes charged  in  the  declaration,  certain  special 
pleas  were  pleaded  (without  any  general  issue), 
which  pleas  did  not  justify  the  whole  of  the  tres- 
passes charged  in  the  declaration;  and  issues 
being  joined  on  the  special  pleas,  and  judgment 
by  default  having  been   signed  against  the  De- 

*  This  deoiaion  overrules  Golding  v.  Dias^  10  East,  4.    See 
Ferguson  v.  RawUnsofh  2  Strange^  1084 ;  Andrews,  114. 
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fendaiite  for  the  trespasses  not  covered  by  those  •>— ♦» 
special  pleas,  the  cause  came  on  for  trials  on 
a  tarn  quam  venire^  at  the  HenetbrdshiK  Sumtner 
assizes  in  the  year  18^,  on  which  occasion  a 
verdict  passed  for  the  Plaintiff  for  one  shilling 
damages,  for  the  trespasses  not  covered  by  the 
^cial  pleas;  and  for  tlie  Defendants,  who  are 
also  De^dants  in  error,  on  all  the  issues  joined  oo 
those  pleas.  A  motion  was  made  in  the  Court  of 
Common  Pleas,  and  a  rule  granted  to  show  cause 
why  this  verdict  should  not  be  set  aside;  but 
this  was,  in  Easter  term,  1828,  after  argument 
discharged. 

The  Plaintiff  then  brought  a  writ  of  error  in  the 
Court  c^  King's  Bench ;  and  on  its  coming  on  for 
argument,  that  Court  also  gave  judgment  for  the 
Defendants.  The  Defendants  then  entered  up 
judgment  of  aflSrmance,  and  also  judgment  for 
their  costs  of  the  writ  of  error ;  whereupon  the 
Plaintiff  moved,  that  the  taxation  of  the  coats 
should  be  set  aside,  on  the  authority  of  the  case  of 
GoUmg  v.  Dias^  10  East,  p.  4 ;  but  on  the  argn« 
ment*,  the  Court  overruled  that  case,  and  decided 
that  the  Defendants  were  entitled  to  their  costs* 

The  naintiff  then  brought  a  writ  of  error  in  the 
Exchequer  Chamber,  before  the  Barons  of  the 
Exchequer  and  the  Judges  of  the  Court  of  Com- 
mon Pleas,  which  was  set  down  for  atgiiment;  and 
on  its  being  called  on,  it  was  ordered  to  be  ^uck 
out  of  the  paper,  the  Lord  Chief*  Justice  Tindal 
stating,  that  it  was  not  within  the  meaning  of 
1  W.  4.  c.  70.  s.  8. ;  inasmuch  as,  if  it  were  so, 
the  Judges  of  the  Court  of  Common  Pleas,  wifji 
the  addition  of  only  one  Baron  of  the  Exchequer, 
•  1  Bam.  &  Adol.,p.  197. 
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1M4>  might  be  called  upon  to  overrule  a  judgment  for- 
merly given  by  them* 

The  writ  of  error  in  the  House  of  Lords  was 
against  these  judgments. 

For  the  Plaintiff  in  error,  the  arguments  in  the 
printed  case  were  as  follows : 

The  Plaintiff  has  judgment  for  part  of  the  tres- 
passes complained  of,  therefore  no  judgment  should 
have  been  given  against  him ;  for  he  having  suc- 
ceeded upon  part  of  his  case,  ought  not  to  be  ia 
mercy ;  and  the  Defendants  were  not  entitled  to 
any  judgment,  the  Plaintiff  having  judgment  for 
part  of  the  trespasses  not  covered  by  the  jus- 
tifications.* 

The  Plaintiff  is  therefore  entitled  to  have  the 
judgment  so  given  in  favour  of  the  Defendants, 
and  the  giving  of  costs  to  them  of  189/-  10^., 
reversed,  and  the  costs  in  error  also,  because 
the  Court  below  ought  to  have  reversed  that 
judgment. 

The  Plaintiff  is  also  entitled  to  have  judgment  in 
his  favour,  and  also  judgment  for  99/.  19^«  addi* 
tional  damages  for  the  trespasses  attempted  to  be 
justified;  for  by  justifying  without  pleading  the 
general  issue,  or  denying,  or  taking,  the  damages 
by  protestation,  the  damages  are  admitted. 

All  arguments  and  discussions  about  the  pre- 
scriptions and  the  merits  of  the  pleas  will  be  use- 
less, for  the  Defendants  can  legally  have  no  judg- 
ment, because  such  judgment  must  show  repug- 
nancy and  incongruity.  Every  plea  alleges,  <<  They, 
"  the  said  Defendants,  doing  no  unnecessary  da- 
^<  mage  to  the  said  Plaintiff,  on  those  or  any  or  either 

•  ^iif;g:A^,  Esq.  Y.  LiUoy  2  Wilsoo,  p.  81. 
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"  of  tlie  said  occasions  herein-befbre  in  this  plea  ^*^^4- 
«  mentioned  ;'*  and  yet  the  Plaintiff  has  judgment 
for  damages  confessed  by  the  several  pleas  to  have 
been  unnecessarily  done  upon  tliose  very  occa- 
fflons;  the  judgment  for  the  Plaintiff  falsifies  their 
pleas,  and  destroys  the  ground  upon  which  their 
claim  for  a  judgment  rests ;  for  the  undefended 
trespasses  are  admitted  to  have  been  then  and  there 
done,  with  the  other  trespasses. 

But  if  the  Plaintiff's  right  to  a  judgment  were 
to  depend  upon  the  Defendants'  justifications,  he  is 
most  justly  entitled  to  it,  for  all  the  pleas  are  bad 
and  insufficient  bars ;  bad  in  form  and  substance, 
and  unfit  to  be  allowed  by  any  court  of  justice  to 
establish  rights  of  way  which  are  to  bind  the  Plain* 
tiff's  property  for  ever ;  and  the  Plaintiff  would 
have  demurred  to  them  in  the  first  instance,  if  he 
could  have  confessed  what  is  stated  in  the  pre> 
scriptions. 

First.  —  Because  all  the  prescriptions  are  illegal ; 
for  it  is  not  shown  that  Lyndon  Evelyn  claimed 
the  way  by  reason  of  the  seisin  of  Brandhill,  nor  is 
it  alleged,  according  to  the  usual  and  necessary 
mode  of  pleading,  in  a  plea  of  justification»  that 
the  way  was  belonging  to  that  close.  A  way  in 
gross,  therefore,  was  prescribed  for,  which  is  not 
only  contrary  to  the  common  law  (see  Littleton's 
Tenures  Villenage,  sec.  183,  and  what  Mr.  Justice 
Bayley  says  in  Hewlins  v.  Shippariy  in  5  Barnewall 
and  Creswell's  Reports,  p.  227.),  but  also  contrary 
to  the  Statute  of  Frauds ;  for  if  it  were  held  to  be 
good,  Lyndon  Evdyn,  by  the  purchase  of  Brand- 
hill  alone,  might  and  would  acquire  an  incorporeal 
hereditament  without  any  writing  at  alK 
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l^^^  Secondly.  —  There  is  no  prescription  in  any  plea 
upon  the  record  which  justifies  the  trespasses  ad- 
mitted, in  their  very  first  attempted  justification  in 
going  over  the  lower  part  of  the  Plaintifi^s  close, 
and  then  over  a  certain  other  part  into  Brandhill, 
for  the  purpose  of  cutting  down  and  falling  trees 
there,  and  after  having  cut  down  and  fallen  those 
trees  returning  over  the  PlaintifPs  close,  without 
fetching,  drawing,  removing,  or  carrying  away  the 
trees  or  any  part  of  them.  "  It  is  incumbent  on 
**  him  who  enters  on  the  land  of  another  to  show 
"  that  he  has  a  right  so  to  do."  (Per  Lord  Chief  Jus- 
tice Abbott  in  the  Earl  of  Lonsdale  v.  Nelson  and 
others,  2  Barnewall  and  CreswelPs  King's  Bench 
Reports,  p.  302.)  The  same  may  be  said  of  the 
first  attempted  justification  in  the  third  plea,  and 
which  plea  attempts  to  justify  the  bringing  of  wag- 
gons  with  horses  drawing  the  same,  and  also  poles, 
into  the  Plaintiff's  close  without  prescribing  for 
any  right  to  do  so. 

Thirdbf.  —  The  attempted  justification  in  the 
second  plea  actually  shows,  that  the  Defendants 
were  guilty  of  trespasses  which  they  do  not  justify; 
they  prescribe  for  a  way  along  a  certain  part  of 
the  PlaintifPs  close,  into  Brandhill,  to  cut  down 
and  fall  trees  there,  and  to  draw,  remove,  and 
carry  the  trees  fallen,  along  certain  traces,  &c.  in 
a  certain  other  part  of  the  said  close ;  therefore  the 
way  to  go,  to  cut  down,  and  fall,  was  different  from 
that  to  remove  the  trees.  In  their  justification 
they  say,  that  in  going  through,  to  cut  down  and 
fall  the  trees,  they  went  along  the  said  other  part 
of  the  said  close  which  was  the  removal  way,  and 
they  drew  the  poles  along  a  certain  part  of  the  said 
close  of  the  Plaintiff. 
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JFoiurthly.  —  Every  plea  admits  some  trespasses       is^** 
committed,    which  are  not  justified  by  the  pre-      „««« 
scripdon  pleaded.  ^^ 

As  the  record  stands,  the  Plaintiff  is  entitled  to 
liis  costs  of  the  action,  under  the  statute  of  Glou- 
cester, having  judgment  for  damages;  because  the 
Stat,  of  the  22d  &  23d  Charles  2.  does  not  apply 
here,  for  there  was  no  Judge  who  could  certify, 
and  that  Act  only  applies  to  trespasses  denied. 
(See  Sheldon  v.  Ludgate^  BuUer's  Nisi  Prius^ 
p.  329.) 

In  respect  to  the  costs  in  error,  even  if  the 
Plaintiff  had  no  judgment  upon  the  record,  and 
the  pleas  were  good,  the  judgment  of  the  Court 
of  King's  Bench  would  be  erroneous,  because  tlie 
Stat,  of  8  &  9  William  3,  c.  11.,  only  gives  costs  in 
error  after  demurrer  (even  if  it  does  that,  for  the 
preamble  of  the  second  section  only  speaks  of  costs 
of  suit),  for  the  following  reasons :  — 

First.  —  It  is  to  be  presumed,  that  the  legisla- 
ture never  intended  to  pass  so  unjust  an  act  as  to 
give  such  costs  after  verdict 

Secondly. — It  is  a  penal  statute,  and  must  be 
construed  strictly. 

Thirdbf.  —  It  would  put  Defendants  in  error 
who  were  Defendants  in  the  cause,  in  a  better 
situation  than  Defendants  in  error  who  were 
Plaintiffs  in  the  cause ;  for  the  statutes  which  give 
costs  to  Plaintiffs,  only  gives  such  costs  where 
there  is  a  delay  of  execution ;  but  this  statute 
makes  no  such  distinction. 

Fourthly,  —  The  act  only  applies  to  frivolous 
and  vexatious  suits,  and  no  suit  can  be  frivolous 
and  vexatious  in  which  a  justification  is  pleaded ; 
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and  here  are  some  of  the  longest  special  pleas  in 
justification  that  ever  were  put  upon  record. 

Lastly.  —  The  Court  of  King's  Bench  in  the 
cause  of  Golding  v.  DiaSy  10  East's  Reports,  p.  2,, 
determined  that  the  act  only  applied  to  writs  of 
error  upon  judgment  given  on  demurrer,  and  said, 
"  That  taking  the  whole  context  of  the  clause  to- 
"  gether,  it  was  evident  that  it  only  related  to 
"judgments  given  on  demurrer,  for  Defendants 
*♦  below,  to  whom  remedy  was  intended  to  be  given 
•*  for  their  costs,  both  below  and  above,  on  affirm- 
"  ance  of  such  judgment,  which  they  had  not  be- 
"  fore,"  and,  therefore,  the  Court  refused  the  rule 
for  costs  in  error.  And  though  the  same  Court, 
in  Rkketts  v.  Lewis^  1  Bam.  and  Adol.  Reports, 
p.  197m  overruled  that  solemn  decision,  as  the 
Lord  Chief  Justice  called  it,  because  that  case  did 
not  appear  to  have  been  very  fully  discussed,  yet 
they  relied  upon  another  case,  in  which  this  point 
about  the  costs  in  error  was  not  discussed  at  all, 
the  Lord  Chief  Justice  saying,  "  No  authorities 
"  were  cited  upon  this  question,  except  that  of 
'*  Golding  V.  Dias  ;  but  in  a  case,  2  Strange,  1084, 
**  Fergusson  v.  Rawtinson  (reported  also  in  An- 
•*  drews,  p.  114.,  from  which  report  it  may  be 
"  collected,  that  the  case  arose  after .  verdict),  it 
**  appears  to  have  been  the  opinion  of  Lord  Chief 
*'  Justice  Lee,  that  this  statute  applies  to  all  cases 
*•  of  writs  of  error  after  judgment  for  the  De- 
**  fendant.*' 

It  is  a  rule  in  law,  that  when  a  Defendant  in  a 
cause  brings  a  writ  of  error,  the  Court  can  only 
affirm  or  reverse  tlie  judgment ;  but  that  when  a 
Plaintiff  brings  one,  if  the  Court  reverses  the  judg- 
ment, it  must  also  do  him  that  justice  which  the 


ON  APPEALS  AND  ^mWTS  OF  EBROK.  165 

Court  below  ought  to  have  done,  and  give  such  ij^34. 
jadgnient  in  his  favour  as  the  record  will  warranty 
otherwise  there  would  be  a  failure  of  justice. 
(See  Roll's  Abridgment,  p.  744» ;  Greene  v.  Cole^ 
8  Saunders,  256. ;  Cuming  v.  Sibley ^  Burrows'  Rc'- 
ports,  p.  2490. ;  JVyoell  v.  StapletoUj  1  Strange, 
616.) 

For  the  Defendant  in  error  the  reasons  were: 
First :  because,  as  to  the  objection,  founded  on  the 
supposed  insufficiency  of  the  pleas,  it  will  appear 
on  reference  thereto,  that  the  whole  of  the  tres- 
passes  admitted  in  the  several  pleas  to  have  been 
committed,  are  justified  by  the  pleas  which  respec- 
tively purport  to  be  an  answer  to  such  trespasses : 
and,  even  if  such  were  not  the  case,  the  objection 
is  mere  matter  of  informality,  which  ought  to  have 
been  raised  by  special  demurrer,  and  will  not  avail 
the  Plaintiff  after  verdict  and  judgment  entered 
thereon. 

Secondly :  in  regard  to  the  costs  awarded  to  the 
Defendants,  on  the  judgment  of  affirmation  on 
the  writ  of  error,  it  is  clear,  from  the  general  con- 
text  of  the  stat.  8  and  9  W.  3.  c.  11.,  on  which  the 
right  to  such  costs  is  founded,  that  this  i$  a  case 
within  that  statute,  in  support  of  which  argument 
see  the  opinion  of  Lord  Tenterden  in  this  very 
case  oiRicketts  v.  Lewis^  1  B.  and  AdoL  Rep.,  199 
and  200* 

Thirdhf:  in  regard  to  the  objection  founded  on 
the  omission  of  the  Court  of  Common  Pleas,  to 
award  to  the  Plaintiff  the  general  costs  of  the  cause, 
it  is  clear,  that  although  by  the  statute  of  Glouces- 
ter, where  a  Plaintiff  recovers  damages,  he  is  en- 
titled also  to  the  general  costs  of  the  action,  yet 
that  right  is  restricted  by  the  subsequent  statute  of 
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1854.       22  and  23  Car.  2.  c.  9.,  whereby  it  is  enacted  that, 

Eicsm*      *•  In  all  actions  of  trespass,  &c.  wherein  the  judge, 

^<  at  the  trial  of  the  cause,  shall  not  find  and  certify 

<^  under  his  hand,  upon  the  back  of  the  record, 

*'  that  the  freehold  or  title  of  the  land  mentioned 

"  in  the  Plaintiff's  declaration  was  chiefly  in  ques- 

**  tion,  the  Plaintiff,  in  case  the  Jury  shall  find  the 

**  damages  to  be  under  the  value  of  forty  shillings, 

**  shall  not  recover,  or  obtain  more  costs  of  suit 

*<  than  the  damages  so  found  shall  amount  unto.'' 

And  in  this  case  the  judge  did  not  give  any  such 

certificate.     And  in  regard  to  the  award  to  the 

Defendants  of  the  costs  of  the  trial,  and  of  the 

issues  found  for  them  on  the  special  pleas,  it  is 

clear  that,  inasmuch  as  these  costs  were  incurred 

altogether  by  the  act  of  the  Plaintifi^  in  taking 

the  cause  down  to  trial  on  those  issues,  in  a  case 

where  he  was  entitled  only  to  damages  for  the 

trespasses  admitted  (which   damages  might  have 

been  assessed  on  a  writ  of  inquiry),  the  Defendants 

are  legally  and  justly  entitled  to  the  costs  of  a 

proceeding  originating  altogether  in  the  resistance 

of  the  Plaintiff  to  a  right,  which  a  jury,  by  their 

verdict,  have  decided  to  be  just  and  well-founded. 

June  17.  When  the  appeal  was  called  on  to  be  heard,  no 

Counsel  appearing  for  the  Plaintiff  in  Error,  the 
judgment  was  Affirmed. 

Judgment  affirnied. 
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ENGLAND. 

(court    of    CHANCERY.) 

Julia  Langston,  an  Infant,  by  the' 
Hon.   Henry  George  Francis 
Moreton,    her    next    Friend ; 
Maria  Sarah  Langston,  Chas. 
Barter,  the  elder,   and  Eliza-  ■    .      /a,  /  , 
BETH  Catherine,  his  Wife,  and       '^  ' 

Charles  Barter,  the  younger, 
an  Infant,  by  the  said  Charles 
Barter,  the  elder,  his  next 
Friend        -  -  -        -- 


James  Haughton  Langston,  Sir 
Charles  Morice  Pole,  Bart, 
and  Haughton  Farmer  Oke- 
over  -  .  . 


"  Respondents. 


Upoa  a  wiU,  devising  lands  in  trust  to  be  convejed  and  settled 
to  tbe  use  of  L.,  tbe  devisor's  eldest  son,  for  his  life,  re- 
mainder to  his  tecondf  third,  fourth,  fifth,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  L.,  lawfully  to  be  be- 
gotten, severally,  successively,  and  in  remainder,  one  afler 
aoother,  jas  they  and  every  of  them  should  be  in  seniority  of 
age  and  priority  of  birth,  and  the  heirs  male  of  their  bodies 
respectively :  Held  upon  the  words  and  context  of  the  will, 
making  provisions  inconsistent  with  the  intention  that  a  first 
1011  of  L.  should  be  excluded — that  such  first  son  took  an 
estate  in  the  lands  in  tail  male. 


VOL.  VIII. 
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JOHN  LANGSTON,  being  seised  in  fee  of  con- 
siderable  estates  in  Middlesex  and  Oxfordshire, 
and  being  also  seised  to  him  and  his  heirs  of  several 
copyhold  estates  in  the  same  counties,  made  and 
published  his  last  will  and  testament,  in  writing, 
bearing  date  the  28th  day  of  July,  1801,  which 
was  executed  and  attested  in  the  manner  by  law 
required  to  pass  freehold  estates  by  devise:    and 
he  thereby  gave  and  devised  all  his  freehold  and 
copyhold  manors,  messuages,  farms,  lands,   tene- 
ments, tithes,  and  hereditaments,  situate  and  being 
in  the  several  counties  of  Oxford  and  Middlesex, 
or  elsewhere  in  England  (except  his  shares  in  the 
New  River  Company),  unto  John  PoUexfen  Bas- 
tard,  Esq.,  John  Williams  Hope,  Esq.,  and  Charles 
Morice  Pole,  Esq.  (now  Sir  Charles  Morice  Pole, 
Bart.,   one  of  the    above-named    Respondents), 
their  heirs  and  assigns,  upon  the  trusts  and  for  the 
purposes  therein  and  partly  herein-after  mentioned 
(that  is  to  say) :  upon  trust  during  the  minority  of 
the  said  testator's  son,  the  above-named  Respondent 
James  Haughton  Langston,  to  receive  the  rents 
and  profits  thereof,  and  to  dispose  of  the  same  for 
the  purposes  in  the  said  will  mentioned;    and 
upon  this  further  trust,  that  when  the  Respondent, 
James  Haughton  Langston,  should  attain  the  age 
of  twenty-one  years,  the  said  trustees,  or  the  sur- 
vivors  or  survivor  of  them,  or  the  heirs  or  assigns 
of  such  survivor,  should  by  good  and  sufficient 
conveyances  and  assurances  in  the  law,  convey, 
settle,  and  assure  the  same  manors,   messuages, 
farms,  lands,  tenements,  tithes,  and  hereditaments 
therein-before  to  them   devised,   so  and  in  such 
manner  as  that  the  same  should  and  might  remain, 
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continue,  and  be»  to,  for,  and  upon  the  several 
uses,,  trusts,  and  purposes,  and  by,  with,  under, 
and  subject  to,  the  several  powers,  provisoes,  de- 
clarations, limitations  and  agreements  therein  and 
partly  herein-after  mentioned,  expressed,  and  de- 
clared, of  and  concerning  the  same,  or  such  and 
so  many  of  them  as  should  be  then  subsisting  or 
capable  of  taking  effect  (that  is  to  say) :  to  the  use 
of  the  said  testator^s  son,  the  Respondent,  James 
Haughton  Langston,  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  waste, 
and  from  and  after  the  determination  of  tiiat  estate 
by  forfeiture  or  otherwise  in  his  lifetime ;  to  the 
use  of  trustees  to  be  named  in  such  settlement  and 
their  heirs,  during  the  life  of  him,  the  Respondent, 
James  Haughton  Langston ;  in  trust,  by  the  usual 
ways  and  means,  to  preserve  the  contingent  uses 
and  estates  to  be  therein-after  limited  with  re- 
mainder ;  to  the  use  of  the  second  thirds  fourth^ 
Jfthf  and  all  and  every  other  the  son  and  sons  of 
the  body  of  him,  the  said  Respondent,  James 
Haughton  Langston,  lawfully  to  be  begotten, 
severally,  successively,  and  in  remainder,  one  after 
another,  as  they  and  every  of  them  should  be  in 
seoiority  of  age  and  priority  of  birth,  and  the 
several  and  respective  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing,  the  elder  of  such  sons,  and  the  heirs  male 
of  his  body,  to  be  always  preferred,  and  to  take 
before  the  younger  of  such  son  and  sons,  and  the 
heirs  male  of  his  and  their  body  and  bodies  issuing 
with  remainder :  To  the  use  of  the  said  testator's 
second  and  other  sons  successively  in  tail  male  with 
remainder:  To  the  use  of  other  trustees  to  be 
named  in  the  said  settlement,  their  executors,  ad* 
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1884-.        ministrators  and  assigns,  for  the  terra  of  500  years 
LAHflnoK      "PO"  the  trusts,  and  for  the  intents  and  purposes 
«*•  therein-after  mentioned,  with  remainder    for    the 

use  of  the  first,  second,  third,  fourth,  fifth,  and  ali 
and  every  other  the  daughter  and  daughters  of  the 
body  of  the  said  Respondent,   James  Haughton 
Langston,  lawfully  to  be  begotten,  severally,  suc- 
cessively, and  in  remainder,  one  after  another,  as 
they  and  every  of  them  should  be  in  seniority  of 
age  and  priority  of  birth ;  and  the  several   and 
respective  heirs  of  the  body  and  bodies  of  all  and 
every    such    daughter    and     daughters    lawfully 
issuing,  the  elder  of  such  daughters,  and  the  heirs 
of  her  body,  to  be  always  preferred  and  to  take  be- 
fore the  younger  of  such  daughter  and  daughters, 
and  the'  heirs  of  her  and  their  body  and  bodies 
issuing ;  and  for  default  of  such  issue,  to  the  use 
of  other  trustees  to  be  named  in  the  said  settle- 
mc'n^  tilt  ir  itjct  cutors,  administrators  and  assig^ns, 
for  the  term  of  ninety-nine  years,  upon  the  trusts 
and  ror  the  int£»|its  and  purposes  in  the  said  will 

nieuttorjcd    vvitli    remainder:   To  the  use  of  the 

^    If 

Raid)  testator's  eldest  daughter,  the  Appellant, 
Ala^a  Sarah  Langston,  and  her  assigns,  for  and 
d^tm.Qsse  tcnn  of  her  natural  life  without  im- 
peai^TOf  nt  of  w^ste,  and  from  and  after  the  de- 
termination of  that  estate  by  forfeiture  in  her 
lifetime :  To  the  use  of  the  same  trustees  to  be 
in  the  said  settlement  named  for  preserving  con- 
tingent remainders,  and  their  heirs,  during  the  life 
of  her  the  said  testator's  said  daughter  :  In  trust, 
by  the  usual  ways  and  means,  to  preserve  the  con- 
tingent uses  and  estates  to  be  therein-after  limited 
with  remainder:  To  the  use  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the 
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son  and  sons  of  the  body  of  her  the  said  testator's      J£^ 
said  daughter  lawfully  to  be  begotten,  severally, 
successively,  and  in  remainder,  one  after  another, 
aa  they  and  every  of  them  should  be,  in  seniority 
of  age  and  priority  of  birth',  and  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  lawfully  issuing ;  and 
for  default  of  such  issue,  to  the  use  of  other  trus- 
tees   to    be  named  in  the  said  settlement,  their 
executors,   administrators,    and  assigns,    for  the 
term  of  600  years :   Upon  the  trusts,  arid  for  the 
intents  and  purposes  in  the  said  will  mentioned, 
with  remainder  to  the  use  of  the  first,  second,  third, 
fourth,  fifth,  and  all  and  every  otlier  the  daughter 
and  daughters  of  the  body  of  her  the  said  tes- 
tator's ssiid  daughter,  the  Appellant,  Maria  Sarah 
Langston,  lawfully  to  be  begotten,  severally,  sucr 
cessively,  and  in  remainder,  one  after  another,  as 
they  and  every  of  them  should  be  in  seniority  of 
age  and  priority  of  bifth^   and  the  several  and 
respective  heirs  of  the  body  and  bodies  of  all  and 
every  such  daughter  and  daughters  lawfully  issuing, 
the  elder  of  such  daughters  and  the  heirs  of  her 
body  to  be  always  preferred,  and  to  take  before  the 
youngeil  of  such  daughter  and  daughters,  and  the 
heirs  of  her  and  their  body  and  bodies  issuing ; 
and  for  default  of  such  issue,  to  the  use  of  his 
the  said  testator's  daughter,  Elizabeth  Catherine 
Langston  (then  Elizabeth  Catherine  Barter,  one  of 
the  above-named  Appellants),  and  her  assigns,  for 
and  during  the  term  of  her  natural  life  without 
impeachment  of  waste,  and  from  and  after  the 
determination  of  that  estate  by  forfeiture  or  other- 
vrise  in  her  lifetime :   To  the  use  of  the  same 
trustees,  to  be  in  the  said  settlement  named,,  for 
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1834.      preserving  contingent  remainders  and  their  heirs, 
during  the  life  of  her,  the  Appellant,  Elizabeth 
Catherine  Barter.     In  trust,  by  the  usual    ways 
and  means,  to  preserve  the  contingent  uses   and 
estates  to  be  therein-after  limited  with  remainder 
to  the  use  of  the  first,  second,  third,  fourth,  fifth, 
and  all  and  every  other  the  son  and  sons  of  the 
body  of  her,  the  said  Appellant,  Elizabeth  Cathe- 
rine Barter  lawfully  to  be  begotten,   severally, 
successively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority 
of  age  and  priority  of  birth,  and  the  several  and 
respective  heirs  ipale  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons  lawfully  issuing, 
the  elder  of  such   sons,  and   the  heirs  male  of 
his  body,  to  be  always  preferred,  and  to  take  be* 
fore  the  younger  of  such  son  and  sons,  and  the 
heirs  male  of  his  and  their  body  and  bodies  issuing; 
and  for  default  of  such  issue,  to  the  use  of  other 
trustees  to  be  named  in  the  said  settlement,  their 
executors,  administrators  and  assigns,  for  the  term 
of  700  years,  upon  the  trusts  and  for  the  intents 
and  purposes  in  the  said  will  mentioned,  with  re- 
mainder to  the  use  of  the  first,  second,   third, 
fourth,  fifth,  and  all  and  every  other  the  diaughter 
and  daughters  of  her  the  said  Appellant,  Elizabeth 
Catherine    Barter,    lawfully   begotten,    severally, 
successively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority 
of  age  and  priority  of  birth,   and  the  several 
and  respective  heirs  of  the  body  and  bodies  of 
all  and  every  such  daughter  and  daughters  law* 
fully  issuing,  the  elder  of  such  daughters  and  the 
heirs  of  her  body  to  be  always  preferred,  and  to 
take  before  the  younger  of  such  daughter  and 
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8on  and  sons  of  the  body  of  her  the  said  testator's      J^^ 
said  daughter  lawfully  to  be  begotten,  severally, 
successively,  and  in  remainder,  one  afler  another, 
as  they  and  every  of  them  should  be,  in  seniority 
of  age  and  priority  of  birth',  and  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  lawfully  issuing ;  and 
for  default  of  such  issue,  to  the  use  of  other  trus- 
tees  to  be  named  in   the  said  settlement,  their 
executors,   administrators,    and  assigns,    for  the 
term  of  600  years  :   Upon  the  trusts,  aiid  for  the 
intents  and  purposes  in  the  said  will  mentioned, 
with  remainder  to  the  use  of  the  first,  second,  third, 
fourth,  fifth,  and  all  and  every  otlier  the  daughter 
and  daughters  of  the  body  of  her  the  said   tes- 
tator's said  daughter,  the  Appellant,  Maria  Sarah 
Langston,  lawfully  to  be  begotten,  severally,  sucr 
cessively,  and  in  remainder,  one  afler  another,  as 
they  and  every  of  them  should  be  in  seniority  of 
age   and  priority  of  births   and   the  several  and 
respective  heirs  of  the  body  and  bodies  of  all  and 
every  such  daughter  and  daughters  lawfully  issuing, 
the  elder  of  such  daughters  and  the  heirs  of  her 
body  to  be  always  preferred,  and  to  take  before  the 
youngeSk  of  such  daughter  and  daughters,  and  the 
heirs  of  her  and  their  body  and  bodies  issuing ; 
and  for  default  of  such  issue, .  to  the  use  of  his 
the  said  testator's  daughter,  Elizabeth  Catherine 
Langston  (then  Elizabeth  Catherine  Barter,  one  of 
the  above-named  Appellants),  and  her  assigns,  for 
and  during  the  term  of  her  natural  life  without 
impeachment  of  waste,  and  from  and  afler  the 
determination  of  that  estate  by  forfeiture  or  other- 
wise  in  her  lifetime :   To  the  use  ^  of  the  same 
trustees,  to  be  in  the  said  settlement  named,,  for 
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1834.      preserving  contingent  remainders  and  their  heirs, 
'J^oiwil     during  the  Hfe  of  her,  the  Appellant,  Elizabeth 
^  Catherine  Barter.     In  trust,  by  the  usual  ways 

and  means,  to  preserve  the  contingent  uses  and 
estates  to  be  therein-after  limited  with  remainder 
to  the  use  of  the  first,  second,  third,  fourth,  fifth, 
and  all  and  every  other  the  son  and  sons  of  the 
body  of  her,  the  said  Appellant,  Elizabeth  Cathe- 
rine Barter  lawfully  to  be  b^otten,  severally, 
successively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority 
of  age  and  priority  of  birth,  and  the  several  and 
respective  heirs  ipale  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons  lawfully  issuing, 
the  elder  of  such  sons,  and  the  heirs  male  of 
his  body,  to  be  always  preferred,  and  to  take  be- 
fore the  younger  of  such  son  and  sons,  and  the 
heirs  male  of  his  and  their  body  and  bodies  issuing; 
and  for  default  of  such  issue,  to  the  use  of  other 
trustees  to  be  named  in  the  said  settlement,  their 
executors,  administrators  and  assigns,  for  the  term 
of  700  years,  upon  the  trusts  and  for  the  intents 
and  purposes  in  the  said  will  mentioned,  with  re- 
mainder to  the  use  of  the  first,  second,  third, 
fourth,  fifth,  and  all  and  every  other  the  diaughter 
and  daughters  of  her  the  said  Appellant,  Elizabeth 
Catherine  Barter,  lawfully  begotten,  severally, 
successively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority 
of  age  and  priority  of  birth,  and  the  several 
and  respective  heirs  of  the  body  and  bodies  of 
all  and  every  such  daughter  and  daughters  law- 
fully issuing,  the  elder  of  such  daughters  and  the 
heirs  of  her  body  to  be  always  preferred,  and  to 
take  before  the  younger  of  such  daughter  and 
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be  always  preferred,  and  to  take  before  the  younger       18S4. 
of  such  son  aud  sons,  and  the  heirs  male  of  his  and 
their  body  and  bodies  issuing ;  and  for  default  of 
such  issue,  to  the  use  of  other  trustees  to  be  named 
in  the  said  settlement,  their  executors,   adminis- 
trators and  assigns,  for  the  term  of  900  years,  upon 
the  trusts,   and  for  the  intents  and  purposes  in  the 
said  will  mentioned,  with  remainder  to  the  use  of 
the  first,  second,  third,  fourth,  fifth,  and  all  and 
every  other,  the  daughter  and  daughters  of  her, 
the  said  testator's  said  daughter,  Agatha  Maria 
Sophia  (Kekewich),  lawfully  begotten,  severally, 
successively  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority 
of  age  and  priority   of   birth,   and  the   several 
md  respective    heirs   of  the   body  and   bodies 
#f  all  and   every   such   daughter  and  daughters 
liwfully  issuing,  the  elder  of  such  daughters,  and 
tie  heirs  of  her  body,  to  be  always  preferred,  and 
tc  take  before  the  younger  of  such  daughter  and 
daighters,  and  the  heirs  of  her  and  their  body 
atd  bodies  issuing ;  and  for  default  of  such  issue, 
to  the  use  of  the  said  testator's  daughter,  Hen*^ 
rieta  Maria  Langston,  and  her  assigns,  for  and 
dumg  the  term   of  her  natural  life  without  im- 
peaihment  of  waste,  and  from  and  immediately 
afteithe  determination  of  that  estate  by  forfeiture 
or  oherwise  in  her  lifetime :   To  the  use  of  the 
sametrustees  to  be  in  the  said  settlement  named, 
for  peserving  contingent   remainders  and   their 
heirs,  luring  the  life  of  her,  the  said  testator's  said 
^ugh^r,  Henrietta  Maria  Langston :   In  trust, 
bytheisual  ways  and  means,  to  preserve  the  con- 
tingent ises  and  estates  to  be  therein-afler  limited, 
with  renainder  to  the  first,  second^  third,  fourth, 
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lBS4f.  the  body  of  the  said  Caroline  (Dame  Graham)*, 
lawfully  begotten,  severally,  successively,  and  in 
remainder,  one  after  another,  as  they  and  every 
of  them  should  be  in  seniority  of  age  and  priority 
of  birth,  and  the  several  and  respective  heirs  of 
the  body  and  bodies  of  all  and  every  such  daugh- 
ter and  daughters  lawfully  issuing,  the  elder  of 
such  daughters  and  the  heirs  of  her  body  to  be 
always  preferred,  and  to  take  before  the  younger 
of  such  daughter  and  daughters,  and  the  heirs  oF 
her  and  their  body  and  bodies  issuing;  and  for 
default  of  such  issue,  to  the  use  of  his  the  said  tes« 
tator's  daughter,  Agatha  Maria  Sophia  Langston 
(the  wife  of  Samuel  Trehawke  Kekewich,)  and 
her  assigns,  for  and  during  the  term  of  her  na-^ 
tural  life  without  impeachment  of  waste,  and  from 
and  after  the  determination  of  that  estate  by 
forfeiture  or  otherwise :  To  the  use  of  the  same 
trustees  to  be  in  the  said  settlement  named,  for 
preserving  contingent  remainders  and  their  heirs, 
during  the  life  of  her,  the  said  testator^s  said 
daughter,  Agatha  Maria  Sophia  (Kekewich):  In 
trust,  by  the  usual  ways  and  means,  to  preserve 
the  contingent  uses  and  estates  to  be  therein-after 
limited  with  remainder :  To  the  use  of  the  first, 
second,  third,  fourth,  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  her  the  said 
testator's  said  daughter,  Agatha  Maria  Sophia 
(Kekewich),  lawfully  to  be  begotten,  severally, 
successively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority  of 
age  and  priority  of  birth,  and  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  lawfully  issuing,  the 
elder  of  such  sons,  and  the  heirs  male  of  his  body,  la 
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be  always  preferred,  and  to  take  before  the  younger       1 854. 
of  such  son  and  sons,  and  the  heirs  male  of  his  and 
tbeir  body  and  bodies  issuing ;  and  for  default  of 
such  issue,  to  the  use  of  other  trustees  to  be  named 
in  the  said  settlement,  their  executors,   adminis- 
trators and  assigns,  for  the  term  of  900  years,  upon 
the  trusts,  and  for  the  intents  and  purposes  in  the 
said  will  mentioned,  with  remainder  to  the  use  of 
the  first,  second,  thirds  fourth,  fifth,  and  all  and 
every  other,  the  daughter  and  daughters  of  her, 
the  said  testator's  said  daughter,  Agatha  Maria 
Sophia  (Kekewich),  lawfully  begotten,  severally, 
successively  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority 
of  age  and   priority  of  birth,   and  the  several 
md  respective    heirs   of  the   body  and   bodies 
•f  all   and   every  such   daughter  and  daughters 
liwfuUy  issuing,  the  elder  of  such  daughters,  and 
tie  heirs  of  her  body,  to  be  always  preferred,  and 
U  take  before  the  younger  of  such  daughter  and 
daighters,  and  the  heirs  of  her  and  their  body 
anl  bodies  isisuing ;  and  for  default  of  such  issue, 
to  the  use  of  the  said  testator's  daughter.  Hen* 
rieta  Maria  Langston,  and  her  assigns,  for  and 
duiug  the  term   of  her  natural  life  without  im- 
peaibment  of  waste,  and  from  and  immediately 
afteitbe  determination  of  that  estate  by  forfeiture 
or  oherwise  in  her  lifetime :   To  the  use  of  the 
sametrustees  to  be  in  the  said  settlement  named, 
for  peserving  contingent   remainders  and   their 
heirs,  luring  the  life  of  her,  the  said  testator's  said 
daugh^r,  Henrietta  Maria  Langston :   In  trust, 
by  the  isual  ways  and  means,  to  preserve  the  con- 
tingent ises  and  estates  to  be  therein-afler  limited, 
with  rerainder  to  the  first,  second,  third,  fourth, 
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1834.      fifth,  and  all  and  every  other  the  son  and  sons  of 
the  body  of  her,  the  said  testator's  said  daughter, 
Henrietta  Maria  Langston,  lawfully  to  bebegotten^ 
severally,  successively,  and  in  remainder,  one  after 
another,  as  they  and  every  of  them  should  be  ir 
seniority  of  age  and  priority  of  birth,  and  the 
several  and  respective  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing^  the  elder  of  such  sons,  and  the  heirs  male 
of  his  body  to  be  always  preferred,  and  to  take 
before  the  younger  of  such  son  and  sons,  and  the 
heirs  male  of  his  and  their  body  and  bodies  law- 
fully issuing,  with  remainder:  To  the  use  of  other 
trustees  to  be  named  in  the  said  settlement,  their 
executors^  administrators,  and  assigns,  for  the  tern 
of  1000  year^  upon  the  trusts,  and  for  the  intents 
and  purposes  in  the  said  will  mentioned,  with  re- 
mainder to  the  use  of  the  first,  second,  thirJ, 
fourth,  fifth,  and  all  and  every  other  the  daughter 
and  daughters  of  the  body  of  her,  the  said  tes* 
tator's  said  daughter,  Henrietta  Maria  Langst^n^ 
lawfully  begotten,  severally,  successively,  and  in 
remainder,  one  after  another,  as  they  and  ever;^  of 
them  should  be  in  seniority  of  age  and  priority  of 
birth,  and  the  several  and  respective  heirs  of  the 
body  and  bodies  of  all  and  every  such  daughter 
and  daughters  lawfully  issuing,  the  elder  of  such 
daughters,  and  the  heirs  of  her  body,  to  be  aways 
preferred,  and  to  take  before  the  younger  of  such 
daughter  and  daughters,  and  the  heirs  of  br  and 
their  body  and  bodies  issuing,  with  remaiider  to 
the  said  testator's  sixth  and  other  daughter  there- 
after to  be  born  successively  in  tail  geneal  with 
remainder:   To  the  use  of  other  trustes  to  be 
named  in  the  said  settlement^  their  execftors,  ad- 
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ministrators  and  assigns^  for  the  term  of  1500  18S4. 
years,  upon  the  trusts,  and  to  and  for  the  intents 
and  purposes,  therein-after  mentioned  with  re* 
mainder :  To  the  use  of  the  said  testator's  sister, 
Sarah,  the  wife  of  Peter  Cazalet,  her  heirs  and 
assigns  for  ever. 

And  the  said  testator  by  his  said  will  declared, 
that  as,  for,   and  concerning   the  said  term   of 
500  years  by  his  said  will  directed  to  be  limited 
to  trustees  as  aforesaid,  the  same  term  should  be 
limited  unto  them,  their  executors,  administra- 
tors, and  assigns  upon  trust,  that  in  case   there 
should  be  no  son  of  the  body  of  his  said  son, 
the  said  Respondent,  James  Haughton  Langston, 
nor  any  future  son  of  his  the  said  testator's  own 
body,  or  there  being  any  such  son  or  sons,  if  he 
and  they  should  all  die  without  issue  male,  before 
any  of  them  should  attain  the  age  of  twenty-one 
years,  and  there  should  be  two  or  more  daughters 
of  the  body  of  the  Respondent,  James  Haughton 
Langston,   then  they  the  same  trustees  and  the 
survivor  of  them,   and  the   executors,   adminis-* 
trators,  and  assigns  of  such  survivor,  should,  after 
the  decease  of  the  said  Respondent,  James  Haugh- 
ton Langston,  and  such  failure  of  issue  male  of 
the  said  James  Haughton  Langston's  body,  and  of 
the  said  testator's  own  body  as  aforesaid,  by  mort- 
gage or  sale,  or  other  disposition,  of  all  or  any  part 
of  the  premises  comprised  in  the  said  term  of  500 
years,  or  by  the  rents  and  profits  thereof)  or  by  any 
other  ways  or  means  whatsoever,  levy  and  raise 
such  sum  and  sums  of  money,  for  the  portion 
and  portions  of  all  and  every  such  daughter  and 
daughters,  other  than  and  besides  an  eldest  or  only 
daughter  as  in  the  said  will  mentioned  (that  is  to 
say) :    in   case  there  should    be    but    one    such 
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1834.       daughter,  pot  betng  an  eldest  or  only  dauglitei, 
L^Iii^^     the  full  sum  of  20^0/.  for  the  portion  of  such  one 
<'•  daughter,  to  be  paid  to  such  one  daughter  at  her 

age  of  twenty-one  years,   or  day  of   mamage,. 
which  should  first  happen,  after  the  commence* 
ment  of  the  said  term  of  500  years  in  possession  ; 
but  if  such  only  daughter  should  have  attained 
such  age,  or  be  married  before  such  commence'^ 
ment,  then  to  be  paid  to  her  immediately  after " 
such  commencement ;  and  if  there  should  be  two 
or  more  such  younger  daughters,  then  the  sunn  of 
40,000/.  for  the  portions  of  such  two  or  more  of 
them,  and  to  be  paid  and  divided  unto  or  between 
and  among  them,  or  anyone  or  more  of  them,  and 
to  be  payable  at  such  days  and  times,  and  in  such 
parts,  shares,  and  proportions,  and  subject  to  ;5uch 
provisoes,  conditions,  and  limitations  over  (such 
limitations  over  to  be  for  the  benefit,  of  some  or 
one  of  them),  as  the  Respondent,  James  Haughton 
Langston,  at  any  time  or  times  during  his  life,  by 
any  writing  or  writings,  with  or  without  power  of 
^      revocation  and  new  appointment,  sealed  and  de- 
livered by  him  in  the  presence  of,  and  attested  by,, 
two  or  more  credible  witnesses,  or  by  his  last  will 
and  testament  in  writing,  or  any  codicil  thereto, 
signed  in  the  presence  of;  and  attested  by,  three  or 
more  credible  -witnesses,  should  direct  or  appoint, 
and  for  want  of  such  direction  or  appointment,  to 
be  paid  to  such  two  or  more  younger  daughters^ 
and  to  be  shared  and  divided  between  and  among 
them  all,  in  equal  parts,  shares,  and  proportions, 
share  and  share  alike,  and  to  be  paid  to  her  and 
them  at  her  or  their  age  or  ages  of  twenty-one 
years,  or  at  the  day  or  days  of  her  or  their  re- 
spective marriages,  which  should  first  happen,  after 
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ttie  commencement  of  the  said  term  of  500  years       1834. 
in  possession ;  and  as  to  such  of  them  as  might 
have  attained  such  age,  or  be  married  before  such 
commencement,    to   be    paid    immediately  after 
such  commencement     But  if  any  such  younger 
daughter  or  daughters  should  attain  her  or  their 
age  or.  ages  of  twenty-one  years,  or  should  be 
married  b^ore  the  commencenoent  of  the  said 
term  of  dOO  years  in  possession,  then,  and  in  such 
case,  all  and  every  the  said  several  portion  and 
portions  of  such  daughter  and  daughters  so  attain- 
ing the  ^e  of  twenty-one  y^ars,  or  marrying,  as 
aforesaid,  if  the  said  term  should  afterwards  com- 
mence and  take  effect  in  possession,  but  not  other- 
wise, should  be  considered  as  vested  interests  re- 
spectively ;  but  nevertheless,  the  payment  of  the 
same  portion  or  portions  should  be  postponed  until 
the  end  of  twelve  calendar  months  next  after  the 
decease  of  the  said  Respondent,  James  Haughton 
Laogstmi,  and  failure  of  issue  male  of  his  body, 
and  of  the  said  testator's  body  as  aforesaid,  and  then 
the  portion  or  portions  should  be  payable,  with 
interest  for  the  same,  after  the  rate  of  4/.  by  the 
year  for  each  sum  of  100/.,  from  the  time  of  the 
commencement,  of  the  said  term  of  500  years  in 
possession:    provided   always,    that  if  any  such 
younger    daughter   should   depart    this   life,    or 
become  an  eldest  daughter,  and  as  such  become 
entitled  in  possession  to  the  said  manors  and  other 
hereditaments  therein-befbre  devised  before  she 
should  attain  the  age  of  twenty-one  years,  or  be 
married,  or  before  such  other  time  or  times  as 
shoidd  or  might  be  appointed  for  the  payment  of 
her  or  their  portion  or  portions  as  aforesaid,  the 
portion  or  sum  of  money  provided  for  each  such 
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1834.       daughter  or  daughters  so  dying  or  becoming  an 
eldest  daughter,  should,  from  time  to  time,  go  and 
»•  accrue  to  the  survivors  or  survivor,  and  others  or 

other  of  the  said  younger  daughters,  and  should 
be  equally  divided  between  such  survivors,  or 
others  of  them,  if  more  than  one,  share  and  share 
alike>  and  the  same  should  be  payable  at  such 
respective  days  and  times,  and  should  go  in  the 
same  manner  to  such  surviving  and  other  daughter 
and  daughters  as  by  the  said  will  provided  and 
declared,  touching  their  original  portion  and  por* 
tions ;  and  in  case  of  the  death  of  any  other  or 
others  of  the  said  daughters,  or  if  any  other  or 
others  of  them  should  become  an  eldest  daughter, 
and  entitled  as  aforesaid,  before  she  or  they  should 
have  attained  such  ages  or  times  as  aforesaid,  then 
all  and  every  such  accruing  or  surviving  share 
and  shares  should,  from  time  to  time,  again  be 
subject  and  liable  to  such  further  right,  chance, 
contingency,  or  condition  of  accruer  or  survivor* 
ship,  to  the  survivors  and  survivor,  and  others  and 
other  of  the  said  younger  daughters,  as  in  the  said 
will  declared,  touching  her  or  their  original  por- 
tion or  portions :  provided  nevertheless,  that  if 
the  said  younger  daughter  should  be  reduced  to 
one,  there  should  not  be  raised  for  the  portion  of 
such  one  younger  daughter  by  reason  of  any  such 
survivorship,  any  sum  or  sums  that  would  in  the 
whole  exceed  the  principal  sum  of  S0,0002>  And 
upon  this  further  trust,  that  they  the  same  trustees 
and  the  survivor  of  them,  and  the  executors,  ad- 
ministrators, and  assigns  of  such  survivor,  should, 
after  the  decease  of  the  Respondent,  James  Haugh- 
ton  Langston,  and  such  failure  of  issue  male  of 
his  body,  and  the  said  testator's  body  as  aforesaid^ 
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levy  and  raise,  by  all  or  any  of  the  ways  and  means       1B34. 
aforesaid,  for  the  maintenance  and  education  of  all     ^]][^i^^ 
and  every  such  younger  daughter  and  daughters  in         *• 
the  mean  time,  and  until  her  and  their  respective 
portions  should  become  payable,  such  yearly  sum 
and  sums  of  money  as  would  be  equivalent  to  the 
interest  of  the  respective  portions  intended  to  be 
provided  for  such  younger  daughter  and  daughters 
as  aforesaid,  at  the  rate  of  4/.  by  the  year  for  each 
sum  of  lOOL,  such  yearly  sum  for  maintenance  to 
be  paid  quarterly,  at  the  four  most  usual  feasts  or 
days  of  payment  of  rent  in  the  year  by  equal  por- 
tions, and  the  first  payment  thereof  to  be  made  on 
such  of  the  said  feasts  as  should  first  happen  after 
the  decease  of  the  Respondent,  James  Haughton 
Langston,  and  such  failure  of  issue  male  of  his 
body,  and  of  the  said  testator's  body  as  aforesaid  : 
provided  always,  that  no  such  sale  or  mortgage 
should  be  made  until  some  or  one  of  the  said  por* 
tions  or  part  thereof  should  become  payable  as 
aforesaid,   and  that  after  the  said  maintenances 
should  be  raised  and  paid,  the  residue  and  over^ 
plus  of  the  rents  and  profits,  if  any,  should,  until 
some  one  or  more  of  the  said  portions  should  be- 
come payable,  be  had  and  received  by  the  person 
and  persons  respectively,  who,  for  the  time  being, 
should  be  next  entitled  to  the  reversion  or  re* 
mainder  of  the  said  premises,   immediately  ex* 
pectant  on  the  determination  of  the  said  term  of 
500  years,  to  and  for  her  and  their  own  use  and 
benefit :  provided  always,  that  in  case  there  should 
be  no  such  daughter  or  daughters  of  the  body  of 
the  said  James  Haughton  Langston,  other  than  and 
besides  an   only  daughter,  or  there  being  such 
younger  daughter  or  daughters,  in  case  all  of  them 
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I8S4.       should  happen  to  die  before  any  of  them  should 
i^^K      attain  the  age  of  twenty-one  years,  or  be  married, 
"•  or  before  such  other  time  as  might  be  appointed 

for  payment  of  her  or  their  portion  or  portions, 
or  if  all  and  every  such  younger  daughter  and 
daughters  should  become  an  eldest  daughter. be- 
fore any  of  them  should  have  attained  such  age  or 
time  as  aforesaid,  or  in  case  all  and  every  the 
trusts  thereby  directed  to  be.  declared,  of  and  con- 
cerning the  said  term  of  500  years,  should  in  all 
things  be  fully  performed  and  satisfied,  or  should 
be  discharged,  either  by  becoming  incapable  of 
being  performed,  or  by  any  other  means,  and  the 
said  trustees  and  each  of  them,  and  their  and  each 
of  their  executors,  administrators,  and  assigns, 
should  be  fully  reimbursed  and  satisfied,  all 
charges  and  expenses  occasioned  by  or  relating  to 
the  trusts  so  to  be  in  them  reposed,  or  if  the  per- 
son or  persons  to  whom  the  next  estate  of  freehold 
or  inheritance  of  and  in  the  premises  to  be  com* 
prised  in  the  said  term  of  500  years  in  reversion 
or  remainder,  expectant  on  the  determination  of 
the  said  term,  should,  for  the  time  being,  belong, 
should  pay,  or  cause  to  be  paid,  unto  them  the 
said  trustees  or  the  survivor  of  them,  his  executors 
or  administrators,  or  well  and  sufiiciently  secure  to 
be  paid  out  of  real  estate,  or  by  transfer  of  31.  per 
cent,  consolidated  annuities,  the  portion  or  portions 
iherein-before  provided  for  such  younger  daughter 
or  daughters,  or  so  much  thereof  as  should  be 
remaining  unpaid  (all  such  maintenance,  interest, 
charge,  and  expenses  as  in  the  said  will  mentioned 
being  first  paid  and  satisfied).  Then  and  in  any  of 
the  said  cases  the  said  term  of  500  years  of  and  in 
the  said  premises  therein  comprised,   or  so  much 
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thereof  as  should  then  remain  unsold  and  undis-       1834. 
posed  of  for  the  purposes  aforesaid,  should  cease, 
determine  and  be  void. 

And  as  to  the  term  of  ninety-nine  years,  in  the 
will  directed  to  be  limited  to  trustees,  the  testator 
thereby  directed  that  the  same  term  should  be 
limited  unto  them,  their  executors,  administrators 
and  assigns  upon  trust,  that  in  case  there  should  be 
no  son  or  daughter  of  the  body  of  the  said  Respond- 
ent, James  Haughton  Langston,  nor  any  future  son 
of  his  the  said  testator's  body ;  or  there  being  any 
such  son  or  sons,  daughter  or  daughters,  if  all  and 
every  such  son  and  sons  should  depart  this  life 
without  issue  male,  and  all  and  every  such  daughter 
and  daughters  should  depart  this  life  without  issue, 
before  any  of  them  should  attain  his,  her,  or  their 
age  or  ages  of  twenty-one  years ;  then  they  the 
same  trustees,  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  sur- 
.vivor,  should  after  the  decease  of  the  ^  said  James 
Haughton  Langston,  and  such  failure  of  issue  as 
aforesaid,  by  mortgage  or  sale,  or  other  disposition, 
of  aU  or  any  part  of  the  hereditaments  to  be  com- 
prised in  the  said  term  of  ninety-nine  years,  or  by 
the  rents  and  profits  thereof,  or  by  any  other  ways 
and  means,  levy  and  raise  for  the  use  and  benefit 
of  such  of  the  said  testator's  youngest  daughters, 
Elizabeth  Catherine  (Barter),  Caroline  (Dame 
Graham),  Agatha  Maria  Sophia  (Kekewich),  and 
Henrietta  Maria  Langston  respectively,  or  such  of 
them  as  should  not  from  time  to  time  be  in  the 
actual  possession  of  or  entitled  to  the  said  heredita- 
ments, under  or  by  virtue  of  the  limitations  to  be 
contained  in  the  said  settlement  so  directed  to  be 
made  as  aforesaid,  for  and  during  their  respective 
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18S4.  natural  lives,  an  annuity  or  yearly  sum  of  500/. 
clear  of  all  taxes  and  deductions  whatsoever,  and 
Lrov  should  pay  the  same  unto  them  his  said  youngest 
daughters  respectively  or  their  respective  assigns, 
by  equal  half-yearly  payments  on  the  25th  day  of 
March  and  the  29th  day  of  September  in  every  year, 
and  should  make  Uie  first  payment  thereof  on  such 
of  the  said  days  as  should  next  happen  after  the 
commencement  of  the  said  term  of  ninety-nine 
years  in  possession :  provided  further,  that  in  case 
there  should  be  no  son  or  daughter  of  the  body  of 
the  said  Appellant,  Maria  Sarah  Langston,  or  there 
being  any  such  son  or  sons^  daughter  or  daughters, 
if  all  and  every  such  son  and  sons  should  depart 
this  life  without  issue  male,  and  all  and  every  such 
daughter  and  daughters  should  depart  this  life 
without  issue,  before  any  of  them  should  attain  the 
age  of  twenty-one  years,  and  if  the  said  Caroline 
(Dame  Graham),  Agatha  Maria  Sophia  (Keke- 
wich),  and  Henrietta  Maria  Langston,  or  any 
of  them,  should  be  then  living ;  then  upon  trust 
that  they  the  same  trustees  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor,  should  after  the  several  deceases 
of  the  Respondent,  James  Haughton  Langston,  and 
the  said  Appellant,  Maria  Sarah  Langston,  and 
failure  of  all  such  issue  as  aforesaid,  by  the  ways 
and  means  aforesaid,  levy  and  raise  for  the  use  and 
benefit  of  each  of  them,  his  the  said  testator's  three 
youngest  daughters,  Caroline  (Dame  Graham), 
Agatha  Maria  Sophia  (Kekewich),  and  Henrietta 
Maria  Langston  respectively,  or  such  of  them  as 
should  not,  from  time  to  time,  be  in  the  actual 
possession  of  or  entitled  to  the  said  manors  and 
other  hereditaments,  under  and  by  virtue  of  the 
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limitations  to  be  contained  in  the  said  settlement  so  1^34. 
to  be  made  as  aforesaid,  for  and  during  the  term  of 
their  respective  natural  lives,  a  yearly  sum  of  300/., 
clear  of  all  taxes  and  deductions  whatsoever,  over 
and  above  the  said  annuity  or  clear  yearly  sum  of 
500L  in  the  said  will  provided  for  each  of  them,  his 
said  youngest  daughters,  and  should  pay  the  same 
unto  them  the  said  testator's  three  youngest 
daughters  respectively,  or  their  respective  assigns, 
by  equal  half-yearly  payments,  on  such  days  and 
times,  and  together  with  the  said  annuities  or  clear 
yearly  sums  of  500/.,  therein-before  provided  for 
each  such  youngest  daughter,  and  in  manner  there- 
in-before directed,  touching  the  said  respective  an- 
nuities of  500/. :  provided  further,  that  in  case  any 
of  them,  his  said  youngest  daughters  for  whom 
annuities  were  in  the  said  will  provided,  should 
become  entitled  in  possession  to  his  said  manors 
and  other  hereditaments  therein-before  devised,  by 
virtue  of  the  limitations  to  be  contained  in  the  said 
settlement  so  to  be  made  as  aforesaid,  then,  and  in 
such  case,  and  from  thenceforth,  the  said  annuities 
or  clear  yearly  sums,  in  the  said  will  directed  to  be 
provided  for  such  daughter  or  daughters  respect- 
ively, so  becoming  entitled  as  aforesaid,  should 
cease,  determine,  and  be  no  longer  paid  or  pay- 
able. 

And  as  to,  for,  and  concerning  the  said  term 
of  600  years  by  the  said  will  directed  to  be  limited 
to  trustees,  the  said  testator  thereby  directed  that 
the  same  term  should  be  limited  unto  them,  their 
executors,  administrators,  and  assigns,  upon  trust, 
that  in  case  there  should  be  no  son  or  daughter 
c£  the  body  of  the  Respondent,  James  Haughton 
Langston,  nor  any  future  son  of  the  said  testator's 
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1834.       own   body,   or   there  being    such    son    or  sons, 
daughter  or  daughters,  if  all  and  every  such  son 
f-  and  sons  should  depart  this  life  without  issue  male, 

and  all  and  every  such  daughter  and  daughters 
should  depart  this  life  without  issue,  before  any  of 
them  should  attain  the  age  of  twenty-one  years, 
and  also  in  case  there  should  be  no  son  of  the  body 
of  his  the  said  testator's  daughter,  the  Appellant, 
Maria  Sarah  Langston,  or  there  being  any  such  son 
or  sons,  if  he  and  they  should  all  die  without  issue 
male,  before  any  of  them  should  attain  the  age  of 
twenty-one  years,  and  there  should  be  two  or  more 
daughters  of  the  body  of  his  the  said  testator's  said 
daughter  Maria  Sarah  Langston;  then  upon  trust 
that  they  the  same  trustees  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor,  should,  after  the  several  deceases 
of  the  Respondent,  James  Haughton  Langston,  and 
the  said  Appellant,  Maria  Sarah  Langston,  and  such 
failure  of  issue  as  last  aforesaid,  by  mortgage,  or 
sale,  or  other  disposition  of  all  or  any  part  of  the 
hereditaments  to  be  comprised  in  the  said  term  of 
600  years,  or  by  the  rents  and  profits  thereof,  or 
by  any  other  ways  or  means,  levy  and  raise  such 
sum  and  sums  of  money  for  the  portion  and  por- 
tions of  all  and  every  such  daughter  and  daughters 
of  the  said  Appellant,  Maria  Sarah  Langston  (other 
than  and  besides  an  eldest  or  only  daughter),  as  in 
the  said  will  mentioned  (that  is  to  say) ;  in  case 
there  should  be  but  one  such  daughter,  not  being 
an  eldest  or  only  daughter,  the  full  sum  of  20,000/. 
for  the  portion  of  such  one  daughter ;  to  be  paid 
to  such  one  daughter  at  her  age  of  twenty-ofie 
years  or  day  of  marriage,  which  should  first  happen 
after  the  commencement  of  the  said  term  of  600 
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years  in  possession;  but  if  such  only  daughter  18S4. 
should  have  attained  such  age,  or  been  married  ^^^ 
before  the  commencement  of  the  same  term  in  pos-  ^' 
session,  then  to  be  paid  to  her  immediately  after 
such  commencement ;  and  if  there  should  be  two 
or  more  such  youngest  daughters,  then  the  sum  of 
40,000i  for  the  portions  of  such  two  or  more  of 
them,  and  to  be  paid  and  divided  to,  or  between, 
and  among  them,  or  some,  or  one  of  them,  and  to 
be  payable  at  such  days  and  times,  and  in  such 
parts,  shares,  and  proportions,  and  subject  to  such 
provisoes,  conditions,  and  limitations  over  (such 
limitations  over  to  be  for  the  benefit  of  some  or  one 
of  them),  as  she,  the  said  Appellant,  Maria  Sarah 
Langston,  at  any  time,  or  times,  during  her  life, 
should  direct  or  appoint ;  and  for  want  of  such 
direction  or  appointment,  to  be  paid  to  such  two 
or  more  younger  daughters,  and  to  be  shared  and 
divided  between  them  all,  in  equal  shares,  and  to 
be  paid  to  her  and  them,  at  her  or  their  age  or 
ages  of  twenty-one  years,  or  at  the  day  or  days  of 
her  or  their  respective  marriages,  which  should  first 
happen  after  the  commencement  of  the  said  term 
of  600  years  in  possession ;  and  as  to  such  of  them 
as  might  have  attained  such  age,  or  been  married, 
before  such  commencement  of  the  same  term,  to 
be  .paid  immediately  after  such  commencement 
thereof. 

And  as  to,  for,  and  concerning  the  said  term 
of  700  years  by  the  said  will  directed  to  be  limited 
to  trustees,  the  said  testator,  by  his  said  will,  directed 
that  the  same  term  should  be  limited  unto  them, 
their  executors,  administrators,  and  assigns,  upon 
trust,  that  in  case  there  should  be  no  son.  or  daughter 
of  the  body  or  respective  bodies  of  the  said  Re- 
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1834.  spondent,  James  Haughton  Langston,  or  of  the  said 
Appellant,  Maria  Sarah  Langston,  nor  any  future 
son  of  the  said  testator's  body,  or  there  being  any 
such  son  or  sons,  daughter  or  daughters,  if  all  and 
every  such  son  and  sons  should  depart  this  life 
without  issue  male,  and  all  and  every  such  daughter 
and  daughters  should  depart  this  life  without  issue, 
before  any  of  them  should  attain  the  age  of  twenty- 
one  years,  and  also  in  case  there  should  be  no  son 
of  the  body  of  the  said  Appellant,  Elizabeth  Cathe- 
rine (Barter),  or  there  being  any  such  son  or  sons, 
if  he  and  they  should  all  die,  without  issue  male, 
before  any  of  them  should  attain  the  age  of  twenty- 
one  years,  and  there  should  be  two  or  more 
daughters  of  the  body  of  the  said  Appellant,  Eliza- 
beth Catherine  (now  Barter) ;  then  upon  trust,  that 
they  the  same  trustees  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of 
such  survivor,  should,  after  the  several  deceases  of 
the  said  James  Haughton  Langston,  and  the  said 
Maria  Sarah  Langston,  and  Elizabeth  Catherine 
(Barter),  and  such  failure  of  issue  as  last  afore- 
said, by  mortgage,  or  sale,  or  other  disposition 
of  all  or  any  part  of  the  hereditaments  to  be  com- 
prised in  the  said  term  of  700  years,  or  by  the  rents 
and  profits  thereof,  or  by  any  other  ways  or  means, 
levy  and  raise  such  sum  and  sums  of  money  for 
the  portion  and  portions  of  all  and  every  such 
daughter  and  daughters  of  the  said  Appellant, 
Elizabeth  Catherine  (Barter),  other  than  and  be- 
sides an  eldest  or  only  daughter,  as  in  the  said 
will  mentioned  (that  is  to  say) :  in  case  there  should 
be  but  one  such  daughter,  ?iot  being  an  eldest  or 
only  daughter,  the  sum  of  20,000/.  for  the  portion 
of  such  one  daughter,  to  be  paid  to  such  one 
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daughter  at  her  age  of  twenty-one  years,  or  day  of  ^^^*- 
marriage,  after  the  commencement  of  the  said  term 
of  700  years  j  but  if  such  only  daughter  should 
have  attained  such  age,  or  been  married  before  the 
commencement  of  the  same  term  in  possession, 
then  to  be  paid  to  her  immediately  after  the  com- 
mencement of  the  same  term  in  possession ;  and 
if  there  should  be  two  or  more  such  youngest 
daughters,  then  the  sum  of  40,000/.  for  the  por- 
tions of  such  two  or  more  of  them,  to  be  paid  to 
her  and  them  at  her  or  their  age  or  ages  of  twenty- 
one  years,  or  at  the  day  or  days  of  her  or  their 
respective  marriages,  after  the  commencement  of 
the  said  term  of  7OO  years  in  possession  ;  and  as 
to  such  of  them  as  might  have  attained  such  age, 
or  been  married  before  the  commencement  of  the 
same  term  in  possession,  to  be  paid  immediately 
after  such  commencement  thereof. 

And  as  to  the  said  term  of  800  years,  by  the 
said  will  directed  to  be  limited  to  trustees,  the  said 
testator  thereby  directed  that  the  same  term  should 
be  limited  to  them,  their  executors,  administrators, 
and  assigns,  upon  trust,  in  case  there  should  be  no 
son  or  daughter  of  the  body  or  respective  bodies 
of  the  said  Respondent,  James  Haughton  Langston, 
or  of  the  said  Appellants,  Maria  Sarah  Langston 
and  Elizabeth  Catherine  (Barter),  or  any  of  them, 
nor  any  future  son  of  the  said  testator's  body, 
or  there  being  any  such  son  or  sons,  daughter  or 
daughters,  if  all  and  every  such  son  and  sons  should 
depart  this  life  without  issue  male,  and  all  and 
every  such  daughter  and  daughters  should  depart 
this  life  without  issue,  before  any  of  them  should 
attain  the  age  of  twenty-one  years,  and  also  in  case 
there  should  be  no  son  of  the  body  of  the  said 
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1834.       Caroline  (Dame  Graham),  or  being  any  such  son 
^^^^*      or  sons,   if  he  and  they   should  all  die  without 
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V*  issue  male  before  any  of  them  should  attam  the 

age  of  twenty-one  years,  and  there  should  be  two 
or  more  daughters  of  the  body  of  the  said  Caro- 
line (Dame  Graham) ;  then  upon  trust  that  they 
the  same  trustees,  and  the  survivor  of  them,  and 
the  executors,  administrators,  and  assigns  of  such 
survivor,  should,  after  the  several  deceases  of 
the  said  James  Haughton  Langston  and  the 
said  Maria  Sarah  Langston,  Elizabeth  Catherine 
(Barter),  and  Caroline  (Dame  Graham),  and  such 
failure  of  issue  as  last  aforesaid,  by  mortgage,  or 
sale,  or  other  disposition  of  all  or  any  part  of  the 
premises,  to  be  comprised  in  the  said  term  of  800 
years,  or  by  the  rents  and  profits  thereof,  or  by 
any  other  ways  or  means,  levy  and  raise  such  sum 
and  sums  of  money  for  the  portion  and  portions 
of  all  and  every  such  daughter  and  daughters 
of  the  said  Caroline  (Dame  Graham),  other  than 
and  besides  an  eldest  or  only  daughter,  as  therein- 
after mentioned  (that  is  to  say) ;  in  case  there 
should  be  but  one  such  daughter,  not  being  an 
eldest  or  only  daughter,  the  sum  of  20,000/.  for 
the  portion  of  such  one  daughter,  at  her  age  of 
twenty-one  years  or  day  of  marriage,  after  the 
commencement  of  the  said  term  of  800  years  in 
possession  ;  but  if  such  only  daughter  should  have 
attained  such  age,  or  been  married  before  the  com- 
mencement  of  the  said  term  in  possession,  then  to 
be  paid  to  her  immediately  after  such  commence- 
ment of  the  said  term  ;  and  if  there  should  be  two 
or  more  such  youngest  daughters,  then  the  sum  of 
40,000/.  for  the  portions  of  such  two  or  more  of 
them,  to  be  paid  to  her  and  them,  at  her  or  their 
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age  or  ages  of  twenty-one  years,  or  at  the  day  or  18S4. 
days  of  her  or  their  respective  marriages,  which  ' 
should  first  happen  after  the  commencement  of  the 
said  term  of  800  years  in  possession;  and  as  to 
such  of  them  as  might  have  attained  such  age,  or 
been  married,  before  the  commencement  of  the 
same  term  in  possession,  to  be  paid  immediately 
after  such  commencement  thereof. 

And  as  to  the  said  term  of  900  years,  by  the 
said  will  directed  to  be  limited  to  trustees,  the  said 
testator  thereby  directed  that  the  same  term  should 
be  so  limited  unto  them,  their  executors,  admi- 
nistrators, and  assigns,  upon  trust,  that  in  case 
there  should  be  no  son  or  daughter  of  the  body  or 
respective  bodies  of  the  said  Respondent,  James 
Haughton  Langston,  or  of  the  said  Appellants, 
Maria  Sarah  Langston  and  Elizabeth  Catherine 
(Barter),  and  the  said  Caroline  (Dame  Graham), 
or  of  any  of  them,  nor  any  future  son  of  his  the 
said  testator's  body,  or  there  being  any  such  son 
or  sons,  daughter  or  daughters,  if  all  and  every 
such  son  and  sons  should  depart  this  life  with- 
out issue  male,  and  all  and  every  such  daughter 
and  daughters  should  depart  this  life  without  issue, 
before  any  of  them  should  attain  the  age  of  twenty- 
one  years,  and  also  in  case  there  should  be  no  son  of 
the  body  of  the  said  Agatha  Maria  Sophia  (Keke- 
wich),  or  there  being  any  such  son  or  sons,  if  he 
and  they  should  all  die  without  issue  male,  before 
any  of  them  should  attain  the  age  of  twenty-one 
years,  and  there  should  be  two  or  more  daughters 
of  the  body  of  the  said  Agatha  Maria  Sophia 
(Kekewich) ;  then,  upon  trust,  that  they  the  same 
trustees,  and  the  survivor  of  them,  and  the  exe-. 
cutors,  administrators,  and  assigns  of  such  survivor. 
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1834.  should)  after  the  several  deceases  of  the  said  James 
^]|^^  Haughton  Langston  and  the  said  Maria  Sarah 
LangstoD,  Elizabeth  Catherine  (Barter),  Caroline 
(Dame  Graham),  and  Agatha  Maria  Sophia 
(Kekewich),  and  such  failure  of  issue  as  last  afore- 
said, by  mortgage,  or  sale,  or  other  disposition 
of  all  or  any  part  of  the  premises,  to  be  comprised 
in  the  said  term  of  900  years,  or  by  the  rents  and 
profits  thereof,  or  by  any  other  ways  or  means, 
levy  and  raise  such  sum  and  sums  of  money  for 
the  portion  and  portions  of  all  and  every  such 
daughter  and  daughters  of  the  said  Agatha  Maria 
Sophia  (Kekewich),  other  than  and  besides  an 
eldest  or  only  daughter,  as  in  the  said  will  men- 
tioned (that  is  to  say),  in  case  there  should  be  but 
one  such  daughter,  not  being  an  eldest  or  only 
daughter,  the  sum  of  20,000/.,  and  if  there  should 
be  two  or  more  such  youngest  daughters,  then  the 
sum  of  40,000/.  for  the  portions  of  such  two  or 
more  of  them,  and  to  be  paid  to  her  and  them,  at 
her  or  their  age  or  ages  of  twenty-one  years,  or  at 
the  day  or  days  of  her  or  their  respective  marriages, 
which  should  first  happen  after  the  commencement 
of  the  said  teim  of  900  years  in  possession ;  and  as 
to  such  of  them  as  might  have  attained  such  age, 
or  been  married,  before  the  commencement  of  the 
same  term  in  possession,  to  be  paid  immediately 
after  such  commencement  thereof. 

And  as  to  the  said  term  of  1000  years,  by 
his  said  will  directed  to  be  limited  to  trustees,  the 
said  testator  thereby  directed  that  the  same  term 
should  be  so  limited  unto  them,  their  executors, 
administrators,  and  assigns,  upon  trust,  that  in  case 
there  should  be  no  son  or  daughter  of  the  body  or 
respective  bodies  of  the  said  James  Haughton 
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Langston,  or  of  the  said  Maria  Sarah  Langston,       1834. 
Elizabeth    Catherine   (Barter),    Caroline   (Dame 
Graham),  and  Agatha  Maria  Sophia  (Kekewich), 
or  any  of  them ;  nor  any  future  son  of  his  the  said 
testator's  body,  or  there  being  any  such  son  or 
sons,  daughter  or  daughters,  if  all  and  every  such 
son  and  sons  should  depart  this  life  without  issue 
male,  and  all  and  every  such  daughter  and  daugh- 
ters should  depart  this  life  without  issue,  before 
any  of  tiiem  should  attain  the  age  of  twenty-one 
years,  and  also  in  case  there  should  be  no  son  of 
the  body  of  the  said  Henrietta  Maria  Langston,  or, 
there  being  any  such  son  or  sons,  if  he  and  they 
should  all  die,  without  issue  male,  before  any  of 
them  should  attain  the  age  of  twenty-one  years,  and 
there  should  be  two  or  more  daughters  of  the  body 
of  the  said  Henrietta  Maria  Langston;  then  that 
they,  the  same  trustees,  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of 
such  survivor,  should,  after  the  several  deceases  of 
the  said  James  Haughton  Langston  and  the  said 
Maria  Sarah  Langston,  £lizabeth  Catherine  (Bar- 
ter), Caroline  (Dame  Graham),    Agatha  Maria 
S<^hia  (Kekewich),  and  Henrietta  Maria  Lang- 
ston, and  such  failure  of  issue  as  last  aforesaid, 
by  mortgage,  or  sale,  or  other  disposition  of  all 
or  any  part  of  the  hereditaments,   to  be  com- 
prised in  the  said  term  of  1000  years,  or  by  the 
rente  and  profits  thereof,  or  by  any  other  ways  or 
means,  levy  and  raise  such  sum  and  sums  of  money 
for  the  portion  and  portions  of  all  and  every  such 
daughter  and  daughters  o£  the  said  Henrietta  Maria 
Langston  (other  than  and  besides  an  eldest  or  only 
daughter),  as  in  the  said  will  mentioned  (that  is 
to  say);  in  case  there  should  be  but  one  such 
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1834,  daughter,  not  being  an  eldest  or  only  daughter, 
the  sum  of  20,000/.  for  the  portion  of  such  one 
daughter,  and  if  there  should  be  two  or  more  such 
younger  daughters,  then  the  sum  of  40,000/.  for 
the  portions  of  such  two  or  more  of  them,  to  be 
paid  to  her  and  them  at  her  or  their  age  or  ages 
of  twenty-one  years,  or  at  the  day  or  days  of  her 
or  their  respective  marriages,  which  should  first 
happen  after  the  commencement  of  the  said  term 
of  1000  years  in  possession ;  and  as  to  such  of  them 
as  might  have  attained  such  age,  or  been  married, 
before  the  commencement  of  the  said  term  in  pos- 
session, to  be  paid  immediately  after  such  com- 
mencement thereof. 

And  the  testator  by  his  will  directed,  that  pro- 
visoes should  be  inserted  in  the  settlement,  giving 
unto  and  amongst  the  youngei*  daughters  of  his 
said  then  present  daughters  respectively,  a  like 
benefit  of  survivorship  and  accruer,  in  respect  of 
the  portions  by  the  said  will  directed  to  be  pro- 
vided for  the  younger  daughters  of  each  of  them 
respectively,  under  the  trusts  of  the  said  several 
terms  of  600  years,  700  years,  800  years,  900 
years,  and  1000  years  respectively,  in  case  any 
such  younger  daughters  should  depart  this  life,  or 
become  an  eldest  daughter  and  entitled  as  aforesaid, 
before  she  should  attain  her  age  of  twenty-one 
years,  or  be  married ;  or  before  such  other  time 
or  times  as  should  be  appointed  for  payment  of 
her  or  their  portion  or  portions  as  aforesaid,  so 
as  nevertheless,  that  if  the  younger  daughters  of 
any  of  them,  his  said  daughters  above  named, 
should  be  reduced  to  one,  there  should  not  be 
raised  for  her  portion,  by  reason  of  such  survivorship, 
any  sum  or  sums  exceeding  in  the  whole  the  sum 
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of  ^,000/.y  and  also  for  authorising  and  empower-  1834. 
ing  the  respective  trustees  to  raise  maintenance  for 
such  younger  daughters  respectively,  until  their 
respective  portions  should  become  payable,  and 
providing  for  the  determination  of  the  said  terms 
of  600  years,  7OO  years,  800  years,  900  years,  and 
lOOOyears  respectively,  to  the  like  effect  and  in  such 
and  tlie  like  manner  as  in  the  said  will  directed, 
with  respect  to  the  said  term  of  500  years,  and  the 
portions  of  the  younger  daughters  of  the  Respond- 
ent, James  Haughton  Langston,  directed  to  be 
raised  under  the  trusts  thereof. 

And  as  to  the  term  of  1500  years,  by  the  said 
will  directed  to  be  limited  to  trustees,  the  said  tes- 
tator thereby  directed  that  the  same  term  should 
be  so  limited  unto  them,  their  executors,  admi- 
nistrat<H^,  and  assigns,  upon  trust,  that  in  case 
there  should  be  no  son  or  daughter  of  the  body  or 
respective  bodies  of  the  Respondent,  James  Haugh- 
ton Langston,  or  of  the  said  testator's  then  present 
daughters,  or  of  any  of  them,  nor  any  future  son 
or  daughter  of  the  said  testator's  body,  or  there 
being  any  such  son  or  sons,  daughter  or  daughters, 
if  aU  and  every  such  son  or  sons  should  depart 
this  life  without  issue  male,  and  all  and  every 
such  daughter  and  daughters  should  depart  this 
life  without  issue,  before  any  of  them  should  at- 
tain his,  her,  or  their  age,  or  ages,  of  twenty-one 
years,  then  that  they  the  same  trustees  and  the 
survivor  of  them,  and  the  executors,  adminis- 
trators, and  assigns  of  such  survivor,  should, 
within  the  space  of  twelve  calendar  months  after 
the  several  deceases  of  the  Respondent,  James 
Haughton  Langston,  and  the  said  testator's  then 
present  daughters,  and  failure  of  all  such  issue  as 
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1834.       last  aforesaidi  by  mortgage^  or  sale,  or  other  dis- 
position of  all  or  any  part  of  the  said  premises,  to 
be  comprised  in  the  said  term  of  1500  years,  or  by 
the  rents  and  profits  thereof,  or  by  any  other  ways 
or  means  whatsoever,  levy  and  raise  the  sum  of 
80,000/.  of  lawful  money  of  Great  Britain,  together 
with  interest  for  the  same,  from  the  commence- 
ment of  the  said  term  of  1500  years  in  possession, 
after  the  rate  of  4/.  by  the  year  for  each  sum  of 
100/.,  and  should  pay,  apply,  and  dispose  of  the 
same  in  manner  in  the  said  will  mentioned  (that  is 
to  say) ;  one  moiety  thereof  unto  his  sister  Mary 
Ann,  the  wife  of  George  Arnold  Arnold,  esq.,  her 
executors,  administrators,  and  assigns,  and  the  other 
moiety  thereof  unto  his  nephew,  the  Respondent, 
Haughton  Farmer  Okeover,  his  executors,  admi- 
nistrators, and  assigns :  and  in  the  said  will  is  con- 
tained a  power  or  proviso  enabling  the  Respondent, 
James  Haughton  Langston,  by  any  deed  or  deeds, 
or  by  his  last  will  and  testament  in  writing,  or  any 
codicil  thereto,  to  be  by  him  signed  and  published 
in  the  presence  of,  and  attested  by,  three  or  more 
credible  witnesses,  to  grant,  limit,  or  appoint  any 
rent,  or  annual  sum,  not  exceeding,  in  the  whole, 
the  clear  yearly  sum  of  1000/.,  to  be  issuing  and 
payable  out  of  all  or  any  of  the  manors,  messuages, 
farms,  lands,  tenements,  tithes,  and  hereditaments 
therein-before  devised,  unto  any  woman  or  women 
he  should  marry  or  take  to  wife,  for  and  during 
the  life  or  lives  of  such  woman  or  women  respect- 
ively, for  or  in  the  nature  of  her  or  their  jointure 
or  jointures,  and  in  bar  or  without  being  in  bar  of 
dower ;  such  rent,  or  annual  sum,  to  take  effect 
from  the  death  of  the  Respondent,  James  Haughton 
Langstbn,  and  to  be  payable  half  yearly,  or  quar- 
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terly,  on  or  at  such  days,  or  times,  as  the  said       1834. 
James  Haughton  Langston  should  think  fit.  ^^^ 

And  the  testator  thereby  also  provided  and  di-  9. 

rected,  that  it  should  be  lawful  for  the  Respondent, 
James  Haughton  Langston,  from  time  to  time,  dur- 
ing his  natural  life,  in  case  there  should  be  any 
child  or  children  of  his  body,  lawfully  begotten, 
other  than  and  besides  an  eldest  or  only  son,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing, 
to  be  by  him,  the  said  James  Haughton  Langston, 
sealed  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  with  or  without 
power  of  revocation,  or  by  his  last  will  and  testa- 
ment in  writing,  to  be  by  him  signed,  sealed,  and 
published,  in  the  presence  of  and  attested  by  three 
or  more  credible  witnesses,  to  charge  all  or  any  part 
of  the  said  manors,  messuages,  farms,  lands,  tene- 
ments, tithes  and  hereditaments,  by  the  said  will  de- 
vised, with  and  for  the  raising  and  payment  of  any 
principal  sum  or  sums  of  money,  not  exceeding  in 
the  whole  the  gross  sum  of  25,000/.,  for  the  portion 
or  portions  of  any  one,  two,  or  more  of  the  younger 
son  or  sons,  daughter  or  daughters,  of  the  body  of 
him  the  said  James  Haughton  Langston,  lawfully 
to  be  begotten,  bom  in  his  lifetime,  or  in  due  time 
after  his  decease,  to  be  paid  and  payable  unto  and 
to  vest  in  such  younger  son  or  sons,  or  daughter  or 
daughters  respectively,  at  such  time  Or  times,  and 
in  such  shares  and  proportions,  with  such  clauses 
of  survivorship,  and  in  such  manner  as  the  said 
James  Haughton  Langston  should,  by  such  deed 
or  deeds,  instrument  or  instruments,  in  writing,  or 
last  will  and  testament)  to  be  executed  and  attested 
as  aforesaid,  direct,  limit,  and  appoint ;  and  also 
charge  the  same  premises  with  or  for  the  payment 
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1834.       of  any  sum  or  sums  of  money,  yearly  or  otherwise, 
as  the  said  James  Haughton  Langston  should  think 
^'  fit,  for  the  maintenance  of  such  younger  son  or 

sons,  daughter  or  daughters,  from  the  time  of  his 
death  until  such  portion  or  portions  respectively 
should  become  payable,  not  exceeding  the  interest 
of  such  portions  after  the  rate  of  4/.  per  cent. 
per  annum.  And  the  more  effectually  to  secure 
and  enforce  the  raising  and  due  payment  of  such 
principal  sum  or  sums  of  money,  not  exceeding 
in  the  whole  the  said  sum  of  25,000/.,  as  the 
said  James  Haughton  Langston  should  think  fit 
and  be  entitled  to  charge  as  aforesaid,  the  said 
testator  willed  and  declared  that  it  should  be  law- 
ful for  the  said  James  Haughton  Langston,  by  the 
same  or  any  such  like  deed  or  deeds,  instrument 
or  instruments,  in  writing,  to  be  sealed  and  delivered 
as  aforesaid,  or  by  such  his  last  will  and  testa- 
ment, to  be  signed,  sealed,  and  published,  as  afore- 
said, to  limit  and  appoint,  by  way  of  demise  or 
mortgage,  the  hereditaments  he  should  so  charge 
to  any  person  or  persons  for  any  term  or  number 
of  years,  without  impeachment  of  waste,  for  the 
purpose  of  raising  and  securing  such  portion  or 
portions  and  maintenance,  so  as  the  term  and  estate 
to  be  appointed  by  way  of  any  such  demise  or 
mortgage  should  be  made  redeemable,  on  full  pay- 
ment of  the  portion  or  portions  and  maintenance 
which  should  be  so  charged  by  virtue  of  the  said 
power,  by  the  person  or  persons  who,  for  the  time 
being,  should  be  entitled  to  the  next  estate  in  re^ 
mainder,  either  at  law  or  in  equity,  of  and  in  the 
premises  so  to  be  limited  and  appointed  by  way  of 
demise  or  mortgage  as  aforesaid. 

And  the  testator  by  his  will  further  directed,  that 
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in  like  manner  it  should  be  lawful  for  each  of      id34. 
his  said  daughters,  to  whom  estates  for  life  in  his 
said  devised  estates  were  therein-before   limited, 
when  and  as  they  should  respectively  be  in  the 
actual  possession  of  his  said  devised  estates,  in  case 
there  should  be  any  child  or  children  of  their  re- 
spective bodies  lawfully  begotten,  other  than  and 
hendes  an  eldest  or  only  son^  by  any  such  or  the 
like  deed  or  deeds,  instrument  or  instruments,  in 
writing,  to  be  executed  and  attested  as  aforesaid,  or 
by  their  respective  last  wills  and  testaments,  or 
any  writing  or  writings  of  appointment  in  the  na- 
ture thereof,  to  be  signed,  sealed,  and  published  as 
aforesaid,  to  charge  all  or  any  part  of  the  said  de- 
vised estates  with  and  for  the  raising  and  payment 
of  any  sum  or  sums  of  money,  not  exceeding  in  the 
whole  the  gross  sum  of  25,000/.,  for  the  portion  or 
portions  of  any  one,  two,  or  more  of  their  respective 
younger  children,  with  the  like  power  of  providing 
maintenance  and  limiting  a  term  of  years  for  raising 
the  said  portion  or  portions  and  maintenance,  and 
in  such  and  the  like  manner,  to  all  intents  and  pur- 
poses, as  in  the  said  will  directed,  with  respect  to 
the  portion  or  portions  of  the  younger  son  and  sons, 
and  daughter  and  daughters  of  the  Respondent, 
James  Haughton  Langston.    And  the  said  testator 
by  his  said  will  gave  all  the  residue  of  his  personal 
estate  unto  the  Respondent,  James  Haughton  Lang- 
ston,   if  and   when   he  should  attain  the  age  of 
twenty-one  years ;  but  if  he  should  die  under  that 
age,  leaving  a  child  or  children,  then  to  such  child, 
of  if  more  than  one,  to  such  children  equally.  But 
if  the  said  James  Haughton  Langston  should  die 
under  the  age  of  twenty-one  years,  and  there  should 
be  no  son  or  daughter  of  his  body  living  at  the 
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I8d4<.  time  of  his  death,  then  to  the  testator's  said 
daughters  equally. 

John  FoUexfen  Bastard,  John  Williams  Hope, 
and  Sir  Charles  Morice  Pole  (the  trustees),  were 
appointed  executors  of  the  wilL 

The  testator  made  and  published  a  codicil  to  his 
said  will,  bearing  date  the  Slst  day  of  June,  1808, 
and  executed  and  attested  in  such  manner  as  by  law 
is  required  for  rendering  valid  devises  of  real  es- 
tates ;  and  thereby  appointed  his  nephew,  the  Re>- 
spondent,  Haughton  Farmer  Okeover,  a  trustee  and 
executor  of  his  said  will,  in  addition  to  the  trustees 
and  executors  thereby  appointed.  And  the  testa- 
tor, by  the  said  codicil,  devised  and  bequeathed  to 
the  said  Haughton  Farmer  Okeover,  his  heirs, 
executors,  and  administrators,  the  same  estates 
upon  the  same  trusts,  with  the  same  powers,  and 
for  the  same  ends,  intents,  and  purposes,  as  such 
estates  were  devised  and  bequeathed  to  the  trustees 
and  executors  nominated  and  appointed  in  and  by 
the  wilL 

The  testator  also  made  and  published  a  certain 
other  codicil  to  his  will,  bearing  date  the  6tb  day 
of  March,  1811,  and  executed  and  attested  in 
such  manner  as  by  law  isl  required  for  rendering 
valid  devises  of  real  estates ;  and  thereby  revoked 
so  much  of  his  said  will  as  nominated  and  ap^ 
pointed  the  said  John  Williams  Hope  a  trustee  or 
executor  of  his  real  or  personal  estates. 

The  testator  also  made  a  certain  other  codicil  to 
his  will,  bearing  date  the  21st  day  of  December, 
1811,  but  not  attested  by  any  witness,  whereby  he 
gave  and  bequeathed  certain  annuities  and  lega- 
cies therein  specified;  and  he  thereby  appointed 
Charles  Dixon,  therein  described,  an  executor  of 


muKQwrom, 


ON  API^ALS  AND  WRITS  OF  BRROR.  201 

his  said  will,  jointly  with  the  other  execUtofs       183** 
thereof;  and  in  Other  respects  confirmed  his  will.       l^^m* 

The  testator  died  on  the  11th  of  February,  1812, 
without  having  (save  as  aforesaid)  revoked  or 
altered  his  said  will  and  codicils,  or  any  of  thetn, 
leaving  the  Respondent,  James  Haughton  Lang^ 
ston,  his  only  son  and  heir-at-law. 

John  PoUexfen  Bastard,  Sir  Charles  Morice  Pole, 
Haughton  Farmer  Okeover,  and  Charles  Di*on, 
daly  proved  the  will  and  codicils ;  and  as  execu- 
tors and  devisees  in  trust  undertook  the  execution 
of  the  trusts  which  devolved  on  them. 

John  PoUexfen  Bastard  died  in  the  year  1816* 
The  testator's  daughters,  the  Appellants,  Maria 
Sarah  Langston  and  Elizabeth  Catherine  (Barter), 
together  with  his  other  daughters,  Caroline  (Dame 
Grahatn),  Agatha  Maria  Sophia  (Kekewich),  and 
Henrietta  Maria  CangstOn^  named  in  his  will,  all 
survived  the  testator,  and  attained  their  respective 
s^es  of  twenty-one  years;  and  the  testator  left  no 
other  daughter  surviving,  of  born  after  his  decease. 

The  Appellant,  Elizabeth  Catherine  (Barter),  in 
the  year  1817,  intermarried  with  the  Appellant, 
the  Rev.  Charles  Barter,  clerk ;  and  the  Appellant, 
Charles  Barter,  the  younger,  an  infant  of  the  age 
of  nine  years,  was  the  eldest  son  of  the  marriage. 

Caroline  (Dame  Graham),  in  the  year  1819, 
intermarried  with  Sandford  Graham,  esq.  (after- 
wards Sir  Sandford  Graham,  baronet),  Agatha 
Maria  Sophia  (Kekewich),  in  the  year  1820,  in- 
termarried with  Samuel  Trehawke  Kekewich,  esq. ; 
and  the  Appellants,  the  said  Maria  Sarah  Lang. 
ston,  and  the  said  Henrietta  Maria  Langston,  were 
unmarried. 

The  Respondent,  James  Haughton  Langston,  on 
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18S4.  the  24th  day  of  May,  I8I7,  attained  his  age  of 
twenty-one  years,  and  on  the  21st  day  of  June, 
1824,  filed  his  original  bill  of  complaint,  in  the 
High  Court  of  Chanceiy  in  England,  against  Sir 
Charles  Morice  Pole,  hart,  Haughton  Farmer 
Okeover,  Maria  Sarah  Langston,  Charles  Barter 
the  elder,  and  Elizabeth  Catherine  his  wife,  and 
Charles  Barter  the  younger,  as  Defendants. 

The  bill,  after  referring  to  the  testator's  will 
and  codicils,  and  otherwise  stating  to  the  eflPect 
herein-before  stated,  prayed  that  the  will  and  codi- 
cils might  be  established,  and  the  trusts  thereof^ 
80  far  as  respects  the  settlement  and  conveyance 
of  the  manors,  messuages,  lands,  tenements,  here- 
ditaments, and  real  estate  of  the  said  testator,  so 
devised  to  the  Respondents,  Sir  Charles  Morice 
Pole,  and  Haughton  Farmer  Okeover,  and  tlieir 
said  late  deceased  co-trustee,  as  aforesaid,  might 
be  carried  into  execution  by  a  settlement  and  con- 
veyance to  be  made  by  the  Respondents,  Sir  Charles 
Morice  Pole,  and  Haughton  Farmer  Okeover,  of 
the  same  manors,  messuages,  lands,  tenements, 
hereditaments,  and  real  estate,  to  the  uses,  upon 
the  trusts,  and  for  the  intents  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisoes, 
and  declarations,  to,  upon,  for,  with,  under,  and 
subject  to  which,  the  same  were  by  the  said  will 
directed  to  be  settled  and  conveyed,  or  as  near 
thereto  as  the  deaths  of  persons,  or  the  circum- 
stances of  the  case,  would  permit ;  and  especially 
that  in  making  such  settlement  and  conveyance,  a 
limitation  might  be  inserted  therein,  whereby  the 
.  said  manors,  messuages,  lands,  tenements,  heredita- 
ments, and  real  estate  might  be  limited,  settled, 
and  assured  to  ^le  use  of  the  Respondent,  James 


ON   APPEALS   AND   WRITS   OF   ERROR. 


203 


Haughton  Langston's  first  son,  in  tail  male,  in  re-  ^f^ 
mainder,  immediately  after  the  limitation,  to  the 
use  of  trustees  during  the  life  of  the  Respondient, 
James  Haughton  Langston,  to  preserve  contingent 
remainders,  and  immediately  before  the  limitation 
to  the  use  of  the  Respondent,  James  Haughton 
Langston's  second  son,  in  tail  male,  and  for  gene^ 
ral  relief. 

The  cause  came  on  to  be  heard  on  the  ^^d  day 
of  February,  1826,  before  Lord  GifTord,  the  then 
Master  of  the  RoUs^  who  ordered  that  a  case  should 
be  made  for  the  opinion  of  a  Court  of  Law.  In 
settling  the  form  of  the  case,  it  was  assumed  that 
the  Respondent,  James  Haughton  Langs^on,  had 
a  first  son  born  of  the  name  of  Henry  Langston, 
and  accordingly  a  case  directed  by  an  order  of  the 
23rd  of  February,  1826,  for  the  opinion  of  his  Ma- 
jesty's justices  of  the  Court  of  King's  Bench,  and 
the  question  was  to  be,  "  Whether  Henry  Lang- 
**  ston,  the  first  son  of  the  testator's  son,  James 
**  Haughton  Langston,  takes  any  estate  under  the 
** testator's  will?"  and  all  proper  facts  necessary 
to  bring  the  matters  into  question  were  to  be  stated 
in  the  case ;  and  it  was  ordered  that  it  should  be 
referred  to  the  master  in  rotation  to  settle  the  case, 
if  the  parties  dififered  about  the  same ;  and  the 
consideration  of  all  further  directions,  and  of  the 
costs  of  the  suit,  were  reserved  until  after  the 
judges  should  have  made  their  certificate;  and 
any  of  the  parties  were  to  be  at  liberty  to  apply  to 
the  Court,  as  there  should  be  occasion. 

In  pursuance  of  the  order,  a  case  was  made  for 
the  opinion  of  the  Court  of  King's  Bench,  contain- 
ing  a  statement  of  the  limitations  of  the  will,  to  the 
effect  herein-before  set  forth,  in  the  form  of  legal 
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1884.  limitations,  and  a  general  but  much  shorter  state« 
ment  than  is  herein-before  made  of  other  parts 
of  the  will,  and  stating  that  the  testator  died  in 
February,  1812,  leaving  the  Respondent,  James 
Haughton  Langston,  his  only  son  and  heir-at-law 
(then  a  minor),  and  several  daughters,  him  surviv- 
ing, having  previously  made  three  codicils  to  his 
will,  the  last  of  which  bears  date  in  February,  1813, 
but  none  of  them  making  the  least  variation  in 
or  in  any  manner  affecting  the  above*mentioned 
limitation  of  his  real  estates ;  and  further  stating, 
that  the  Respondent,  James  Haughton  Langston, 
attained  the  age  of  twenty-one  years  in  May,  1817, 
and  had  since  that  time  intermarried  }  and  stating, 
as  facts,  that  James  Haughton  Langston  had  issue 
by  his  wife  two  sons,  viz.  Henry  Langston,  his 
eldest  or  first-born  son,  and  Edward  Langston,  his 
second-born  son.  The  question  which  upon  this 
case  was  proposed  to  the  judges  was,  "  Whether 
"  the  said  Henry  Langston,  the  first  son  of  the 
*^  said  testator's  son,  the  said  James  Haughton 
**  Langston,  takes  any  estate  under  the  said  will  ?  '^ 

The  Judges  of  the  Court  of  King's  Bench,  by 
their  certificate  bearing  date  the  30th  of  April, 
18^,  certified  that  the  case  had  been  argued  be- 
fore them,  and  that  they  having  considered  the 
same,  were  of  opinion  that  Henry  Langston,  the 
6rst  son  of  the  testator's  son,  the  said  James 
Haughton  Langston,  did  not  take  any  estate  under 
the  will. 

On  the  ISth  day  of  March,  1828,  and  also  on 
the  17th  day  of  the  same  month,  the  cause  came 
on  to  be  heard  for  further  directions  ;  and  as  to 
the  matter  of  costs  reserved  by  the  order  before 
the  Master  of  the  Rolls,  who  made  an  order. 
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which  States  that  the  pleadings  in  the  cause  being  18S4. 
again  opened  thereupon,  and  upon  debate  of  the 
matter,  and  hearing  the  order,  dated  the  S3d  day 
of  February,  1826,  the  judge's  certificate,  dated 
the  SOth  of  April,  18S7,  read,  his  Honour  or- 
dered that  a  case  should  be  made  for  the  opinion 
of  his  Majesty's  judges  of  the  Court  of  Com- 
mon Pleas,  In  settling  this  case,  it  was  also,  for 
tlie  purpose  of  raising  the  question  in  dispute- 
assumed,  that  the  Respondent,  James  Haughton 
Langston,  had  a  first  son  born  of  the  name  of 
Henry  Langston,  and  accordingly  it  was  by  the 
last-mentioned  order  directed  that  the  question 
should  be,  "  Whether  Henry  Langston,  the  first 
"son  of  the  testator's  son,  James  Haughton 
*'  Langston,  takes  any  and  what  estate  under  the 
<^  said  testator's  will?"  And  his  Honour  gave  other 
usual  directions  in  the  same  terms  as  in  the  said 
order  of  the  28d  day  of  February,  1826,  and 
reserved  further  directions  and  costs,  with  liberty, 
for  any  of  the  parties  to  apply. 

In  pursuance  of  the  order  of  the  17th  of  March, 
1828,  a  case  was  made,  stating  the  same  parts  of 
the  will  as  those  which  are  herein-before  set  forth, 
except  only  that  the  limitations  are  stated  in  the 
shape  of  legal  limitations^  and  the  will  was  there- 
fore stated  in  greater  detail  and  more  fully  than 
had  been  stated  in  the  case  sent  for  the  opinion 
of  the  Court  of  King's  Bench,  and  the  question 
upon  the  cs^e  submitted  to  the  judges  of  the 
Court  of  Common  Pleas  was,  **  Whether  Henry 
**  Langston,  the  first  son  of  testator's  son,  James 
*^  Haughton  Langston,  takes  any  and  what  estate 
•*  under  the  said  will  ?" 

The  judges  of  his  Majesty's  Court  of  Common 
p  4f 
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1884..  Pleas  were  attended  with  the  case,  and  by  their 
^^^  certificate  bearing  date  the  28th  day  of  November, 
1828,  certified  that  the  case  having  been  argued 
before  them,  and  they  having  considered  the  same, 
were  of  opinion  that  Henry  Langston,  the  first  son 
of  the  testator's  son,  James  Haughton  Langston, 
takes  an  estate  in  tail  male  under  the  said  will, 
expectant  on  the  decease  of  the  said  James  Haugh- 
ton Langston. 

On  the  28th  day  of  July,  1829,  the  said  cause 
came  on  to  be  heard  before  his  Honour  the  Master 
of  the  Rolls  for  further  directions  upon  the  last- 
mentioned  certificate,  when  upon  debate  of  the 
matter  and  hearing  the  will  of  the  said  testator, 
and  the  order  dated  the  23d  of  February,  1826, 
the  certificate  of  the  Court  of  King's  Bench,  the 
order  dated  the  lyth  of  March,  1828,  and  the  said 
certificate  of  the  Court  of  Common  Pleas  read, 
his  Honour  ordered  that  the  certificate  of  the 
judges  of  his  Majesty's  Court  of  Common  Pleas 
should  be  confirmed,  and  declared  that  the  first 
son  of  the  Respondent,  James  Haughton  Langston, 
would  take  an  estate  in  tail  male  under  the  said 
will,  expectant  on  the  decease  of  his  father,  the 
Respondent,  James  Haughton  Langston :  And 
his  Honour  declared  that  the  testator's  said  will 
ought  to  be  established,  and  the  trusts  thereof  per- 
formed and  carried  into  execution  by  the  Respond- 
ents, Sir  Charles  Morice  Pole  and  Haughton 
Farmer  Okeover,  his  surviving  trustees  therein 
named,  so  far  as  related  to  the  settlement  and 
conveyance  of  the  manors,  messuages,  lands,  tene- 
ments, hereditaments,  and  real  estates  of  the  said 
testator,  and  of  the  accumulations  arising  from  the 
rents  and  profits  thereof,  during  the  minority  of  the 
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Respondent,  James  Haughton  Langston,  and  which       18S4. 
are  by  the  will  of  the  said  testator  directed  to  be      i.anoston 
laid  out  and  invested  in  the  purchase  of  manors,  *- 

messuages,  farms,  lands,  tenements,  and  heredita- 
ments :  And  it  was  ordered,  that  the  Respondents, 
Sir  Charles  Maurice  Pole  and  Haughton  Farmer 
Okeover,  the  surviving  trustees  of  the  said  will, 
should  convey  and  assure  the  said  manors,  mes- 
suages, lands,  tenements,  hereditaments,  and  accu- 
mulations therein  mentioned  or  referred  to,  to  the 
uses,  upon  the  trusts,  and  for  the  intents  and  pur- 
poses therein  mentioned,  or  such  of  them  as  were 
then  subsisting  or  capable  of  taking  any  effect ; 
but  so  as  to  limit  the  same  to  the  use  of  the  first 
son  of  the  Respondent,  James  Haughton  Lang- 
stoi)»  in  tail  male  in  remainder,  immediately  after 
the  limitation  to  the  use  of  trustees  during  the  life 
of  the  Respondent,  James  Haughton  Langston, 
such  conveyance  to  be  settled  by  the  Master  in 
rotation,  in  case  the  parties  differed  about  the 
same. 

The  Respondent,  James  Haughton  Langston,  in 
the  month  of  July,  1824,  intermarried  with  the 
Honourable  Julia  Frances  Moreton ;  and  after  the 
last-mentioned  decree,  and  before  any  further  pro- 
ceedings in  the  cause,  the  Appellant,  Julia  Lang- 
ston, was  bom  of  the  said  marriage,  and  she  was 
the  only  child  of  the  Respondent,  James  Haughton 
Langston,  and,  under  the  limitation  by  the  will 
directed  to  be  made,  in  default  of  issue  male,  to 
the  use  of  the  first,  second,  third,  fourth,  fifth,  and 
all  and  every  other  the  daughter  and  daughters  of 
the  Respondent,  James  Haughton  Langston,  in 
tail^  became  the  first  tenant  in  tail  in  esse  of  the 
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18S4.       manors,  lands,  and  hereditaments,  by  the  said  will 
SO  devised  and  directed  to  be  settled  as  aforesaid. 

On  the  17th  day  of  February,  1830,  the  Re- 
spondent, James  Haughton  Langston,  filed  his  bill 
of  complaint  in  the  Court  of  Chancery,  against 
all  the  Defendants  in  the  first-mentioned  suit,  and 
also  against  the  Appellant,  Julia  Langston,  and 
thereby,  after  stating  to  the  effect  herein-before 
stated,  prayed  that  the  said  bill  might  be  taken  to 
be  a  supplemental  bill  to  the  said  former  suit)  and 
that  the  Respondent,  James  Haughton  Langston, 
might  be  declared  to  be  entitled  to  the  benefit  of, 
and  to  be  at  liberty  to  carry  on  and  prosecute  the 
said  decree,  orders,  and  other  proceedings,  in  the 
said  original  cause  against  the  Appellant,  Julia 
Langston,  and  the  other  Defendants  thereto,  and 
to  have  the  same  benefit  thereof  as  if  the  said 
Appellant,  Julia  Langston,  had  been  born,  and 
had  been  the  first  tenant  in  tail  in  esse  when  the 
said  original  bill  was  filed,  and  the  said  other  pro- 
ceedings were  had  as  aforesaid,  or  otherwise,  that 
it  might  be  decreed  and  declared  in  the  said  sup- 
plemental, or  second  suit,  as  an  original  suit,  that 
the  first  son  of  the  Respondent,  James  Haughton 
Langston,  would  take  an  estate  in  tail  male,  under 
the  said  will  expectant  on  the  decease  of  the  Re- 
spondent, James  Haughton  Langston,  and  that  in 
that  suit  the  testator's  will  and  codicils  might  be 
established,  and  the  trusts  thereof  performed  and 
carried  into  execution  by  the  surviving  trustees,  so 
far  as  relates  to  the  settlement  and  conveyance  of 
the  manors,  messuages,  lands,  tenements,  heredita- 
ments, and  real  estates  of  the  said  testator,  and  of 
the  accumulations  in   the  said  will   mentioned. 
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during  the  minority  of  the  Respondent,  Jautnes  ifiSi. 
Haughton  Langston,  and  which  were  thereby 
directed  to  be  laid  out  and  invested  in  the  purchase 
of  manors,  messuages,  farms,  lands,  tenements  and 
hereditaments )  and  that  in  the  last-mentioned 
suit  the  said  surviving  trustees  might  be  decreed  to 
make  and  execute  such  conveyance  and  assurance 
as  was  by  the  said  decree,  in  the  said  original  or 
former  suit,  dated  the  38th  of  July,  1829f  before 
set  forth,  directed  to  be  made  and  executed. 

The  Defendants  to  the  last^mentioned  bill  ap^ 
pearedy  and  put  in  their  answers  thereto,  and 
thereby  submitted  to  the  judgment  of  the  Court 
the  question  by  the  said  bill  raised. 

The  answers  were  replied  to,  and  an  order  W33 
madel>y  the  Court  to  read  the  proceedings  in  the 
first-mentioned  cause  on  the  hearing  of  the  secondn 
mentioned  cause. 

The  last-mentioned  suit  cam^  on  to  be  heard  on 
the  5th  day  of  March,  1830,  before  the  Maser  of  the 
Rolls  (Sir  John  Leach),  whereupon,  and  upon  de^ 
bate  of  the  matter,  and  hearing  the  will  and  two  first 
eodicils  of  the  said  testator,  the  proceedings  in  the 
said  former  cause,  Langston  against  Pole  and  others, 
including  the  order  dated  the  23d  day  of  February, 
1826,  the  certificate  of  the  Court  of  King's  Bench, 
the  order,  dated  the  17th  day  of  March,  1828,  the 
certificate  of  the  Court  of  Common  Pleas,  and  the 
decree  on  further  directions,  dated  the  28th  day  of 
July,  1829,  read,  his  Honour  declared  that  the  first 
son  of  the  testator's  son,  the  Respondent,  Jamesi 
Haughton  Langston,  would  take  an  estate  in  tail 
male  under  the  said  will,  expectant  on  the  decease 
of  his  father,  James  Haughton  Langston :  and  the 
said  Respondent,  James  Haughton  Langston  (the 
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1834.       testator's  heir-at-law),  admitting  the  said  will,  and 
the  codicils  thereto,  and  that  the  said  will  and  two 
first  codicils,  that  is  to  say,  the  said  codicil,  dated 
the  21st  day  of  June,  1808,  and  the  said  codicil, 
dated  the  6th   day  of  March,   1811,  were   duly 
'  executed  and  attested,  so  as  to  pass  real  estates, 
his  Honour  declared  that  the  said  will  and  two 
first  codicils  ought  to  be  established,  and  the  trusts 
thereof  carried  into  execution  by  the  Respondents, 
Sir  Charles  Morice  Pole,  and  Haughton  Farmer 
Okeover,  the  surviving  trustees  therein  named,  so 
far  as  relates  to  the  settlement  and  conveyance  of 
the  manors,  messuages,  lands,  tenements,  heredita- 
ments, and  real  estates  of  the  said  testator,  and  of 
the  accumulations  arising  from  the  rents  and  pro- 
fits thereof,  during  the  minority  of  the  Respondent^ 
James  Haughton  Langston,  and  which,  by  the  will 
of  the  said  testator,  were  directed  to  be  laid  out 
and  invested  in  the  purchase  of  manors,  messuages, 
farms,  lands,  tenements  and  hereditaments,  and 
did  order  and  decree  the  same  accordingly :  and  it 
was  ordered,  that  the  Respondents,  Sir  Charles 
Morice  Pole,  and  Haughton  Farmer  Okeover,  the 
surviving  trustees  of  the  said  will,  should  convey 
and  assure  the  said  manors,  messuages,  heredita- 
ments, and  accumulations   therein  mentioned  or 
referred  to,  to  the  uses  upon  the  trusts,  and  for 
the  intents  and   purposes  therein  mentioned,    or 
such  of  them  as  were  then  subsisting  or  capable 
of  taking  effect,  but  so  as  to  limit  the  same  to 
the  use  of  the  first  son  of  the  Respondent,  James 
Haughton  Langston,  in  tail  male   in  remainder, 
immediately  after  the   limitation  to   the   use   of 
trustees  during  the  life  of  the  Respondent,  James 
Haughton    Langston  j    such   conveyance   to   be 
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settled  by  the  Master  to  whom  the  former  cause       1834. 
stood  referred. 

The  Master  of  the  Rolls  pronounced  these  de- 
crees in  conformity  with  the  certificate  of  the 
Court  of  Common  Pleas,  and  against  that  of  the 
Court  of  King's  Bench :  but  his  Honour  expressed 
an  opinion,  that  the  trustees  would  be  justified 
in  not  executing  the  settlement  without  the  sanc- 
tion of  the  House  of  Lords,  as  to  which  of  the  two 
decisions  of  the  courts  of  law  was  the  right  deci- 
sion. 

The  trustees,  therefore,  declined  to  execute  such 
settlement. 

The  appeal  was  against  the  decrees  of  the  28th 
day  of  July,  1829,.and  the5th  day  of  March,  1830 
(that  is  to  say),  as  to  so  much  of  the  said  decree  of 
the  28th  day  of  July,  1829,  as  declares,  «  that  the 
"  first  son  of  the  testator's  son,  James  Haughton 
**  Langston,  will  take  an  estate  in  tail  male  under 
"  the  said  will  expectant  on  the  decease  of  his 
"  &ther,  James  Haughton  Langston,  and  as  to  so 
**  much  thereof  as  directs  that  the  certificate  of  the 
"judges  of  his  Majesty's  Court  of  Common  Pleas 
^*  be  confirmed,  and  that  the  said  Defendants,  Sir 
"Charles  Morice  Pole,  and  Haughton  Farmer 
"  Okeover,  the  surviving  trustees  of  the  said  will, 
"do  convey  and  assure  the  said  manors,  mes- 
"suages,  lands,  tenements,  hereditaments,  and 
"  accumulations  therein  mentioned  or  referred  to, 
"  so  as  to  limit  the  same  to  the  use  of  the  first  son 
"  of  the  Plaintifi)  in  tail  male  in  remainder,  imme- 
"  diately  after  the  limitation  to  the  use  of  trustees 
*•  during  the  life  of  the  said  Plaintiff';"  and  also 
as  to  so  much  of  the  said  decree  of  the  5th  day  of 
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March^  1830,  as  declares  and  directs  to  the  same 
purport  or  effect 

For  the  Appellants^  Mr.  Knight  and  Mn  Wraifi 
Fdr  the  Respondents,  the  SoUcitor-General  and 
Mr.  Jacob. 

9th  June.  The  Lord  Chancettor^-^In  this  case  a  question 
arose  upon  the  construction,  or  rather  upon  sup- 
plying^ if  any  way  were  open  to  us  of  supplying,  a 
defect  in  the  verbal  construction,  of  the  late  Mn 
Langston's  will ;  and  the  question  assumes  all  im- 
portance beyond  even  what  naturally  belongs  to  it^ 
when  We  consider  that  two  cases  having  been  sent 
from  the  Court  of  Chancery  and  his  Honour  the 
Master  of  the  Rolls  to  two  different  courts,i  the 
King's  Bench  and  Common  Pleas,  these  two  dourts 
certified  directly  in  opposition  to  each  other^  but 
without  any  reasons,  thus  giving  us  occasion  again 
to  regret  that  practice  which  has  of  late  years 
sprung  up,  but  which  I  hope'  and  trust  is  now 
about  to  be  altered  by  reverting  to  the  more  an- 
cient course.  As,  therefore,  the  opinions  came 
back  unaccompsknied  by  the  reasons  upon  which 
they  were  grounded,  all  that  we  know  isj  that  the 
questions  were  argued  by  learned  counsel  id  the 
two  courts;  that  time  was  taken  in  each  case 
for  consideration ;  ;and  that  the  question  being, 
Whether  Henry  Langston  took  any  and  what  estate 
under  the  wiU?  —  the  Court  of  Common  Pleas 
certified  their  opinion,  that  he  took  an  estate  in 
tail  male^  whereas  the  Court  of  King's  Bench  cer- 
tified that  he  took  no  estate  whatever. 

The  will  contains  a  series  of  limitations.     It  is 
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drawn  with  great  care  j  it  is  the  production  of  a  18S4. 
professional  man ;  it  is  a  production  of  great  skill 
and  experience ;  it  is  one  of  the  most  artificial^ 
one  of  the  most  carefully  conceived  and  most  ela- 
borately penned  instruments,  which  it  has  ever 
been  my  lot  to  examine :  nevertheless  it  does  so 
happen,  as  if  to  confound  the  pride  of  human 
learning  and  expertness  in  legal  matters,  that  this 
production  of  practised  conveyancers,  and  upon 
which  they  have  exhausted  their  skill,  has  as 
much  occasion  for  the  candid  or  rather  the  help^ 
ing  interposition  of  the  court  before  whom  it 
comes  to  receive  effect^  as  if  it  had  been  penned^ 
either  by  a  peasant,  without  any  professional  aid  j 
or  by  one  of  those  rustic  artists  whose  partial 
knowledge  of  conveyancing  we  have  so  often  cause 
to  lament  —  I  mean  those  who  sometimes  make 
wills  in  the  country  for  persons  a  little,  and  but  a 
little,  more  ignorant  than  themselves,  and  whose 
handiwork  so  often  occasions  much  labour  and 
inextricable  diiSSculties  to  courts  of  justice. 

No  person  out  of  court  can  read  this  instrument 
without  being  perfectly  persuaded  that  an  accident 
must  have  happened,  either  in  framing  it  origin- 
ally, or  in  copying  the  draft,  whereby  a  line  or 
two  have  been  left  out ;  either  the  limitation  in* 
tended  to  be  inserted,  and  which  was  supposed  to 
have  been  inserted,  in  the  draft,  was  by  some  ac- 
cident omitted,  or,  that  limitation  being  in  the 
draft,  a  couple  of  lines  were  passed  over  in  copy- 
ing the  draft  into  the  ingrossraent  For  instance, 
and  to  shew  that  this  must  have  been  the  case,  — 
the  very  first  person  who  was  likely  to  take  any 
estate  under  the  will,  after  the  only  son  of  the  tes- 
tator in  esse  at  the  date  of  his  will,  viz.  the  eldest 
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1834.       son  of  that  son,  is  disposed  of  by  being  omitted. 

"^-^^      He  is  not  named  there  at  all.     "  Then  are  you," 
w.  say  the  Court  of  King's  Bench,  "  to  give  him  an 

"  estate  tail,  or  any  estate  at  all,  when  he  is  not 
"  even  named  in  the  will  ?  Named  he  is  for  other 
"  purposes,  and  in  other  respects,  but  not  to  take 
"  anything,  not  to  benefit  under  the  will." 

I  here  lay  entirely  out  of  view  an  incident  which 
occurred  during  the  argument.  I  desired  to  see 
the  draft  from  which  the  ingrossment  was  made 
by  copying,  or  partial  copying ;  and  one  party 
were  exceedingly  anxious  that  this  curiosity  should 
be  gratified,  but  that  anxiety  was  met  by  an  equal 
anxiety  upon  the  opposite  side  that  it  should  re* 
main  unsatisfied.  One  saw  plainly  enough  what 
was  likely  to  be  the  state  of  the  fact ;  and  though 
I  had  no  right  to  let  the  draft  influence  my  judg- 
ment, yet,  humanly  speaking,  it  was  impossible  not 
to  wish  to  see  whether  the  extra-judicial  conjec- 
ture suggested  by  the  instrument  itself  was  well 
founded,  namely,  that  the  whole  matter  had  arisen 
from  an  error  in  copying;  and  accordingly,  we  found 
a  limitation  to  the  first  son  of  the  testator's  son, 
James  Haughton  Langston,  which  the  person  who 
made  the  ingrossment  had  passed  over  in  copying 
the  drafl,  having  in  his  haste  gone  from  the  same 
word  to  the  same  word  in  a  wrong  line. 

I  here  lay  that  entirely  out  of  view ;  it  has  no 
right  to  enter  into  the  consideration  of  the  case ; 
and  I  can  most  positively  assure  your  lordships, 
that  if  I  had  not  formed  my  opinion  upon  the  in- 
strument as  it  now  stands,  without  matter  dehors, 
without  having  recourse  to  the  draft,  I  should  not 
have  relied  at  all  upon  that  which  the  draft  alone 
presents.    We  have  no  right  to  look  at  the  draft. 
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but  anybody  who  reads  this  will  (and  that  is  the  1884. 
first  consideration  in  favour  of  agreeing  with  the 
Common  Pleas  rather  than  the  King's  Bench)  can- 
not, if  he  has  his  senses  about  him,  doubt  that  some 
such  thing  must  have  happened ;  and  that  is  a  legi- 
timate ground  of  argument,  because  it  is  a  reason 
derived  not  from  matter  dehors  the  instrument,  but 
one  for  which  you  have  not  to  travel  out  of  its 
four  comers.  It  is  a  reason,  however,  which  does 
not  carry  us  far,  and  would  not  suffice  to  dispose  of 
the  question,  for  we  cannot  exactly  say  what  the 
omission  was. 

The  next  point  to  which  I  advert,  as  the  second 
^ound  upon  which  I  agree  with  the  Common 
Pleas,  and  not  with  the  King's  Bench,  is,  that  when 
the  framers  of  this  instrument  really  meant  to  ex- 
clude a  child,  or  an  eldest  child,  whether  a  son  or  a 
daughter,  no  persons  knew  better  than  they  did 
how  to  effect  that  purpose.    If  your  Lordships  will 
look  to  the  6th  and  7th  and  9th  folios  of  the 
Respondent's  case,  you  will  find  that,  in   cases 
where  they  intended  any  such  exclusion,  they  knew 
well  how  to  effect  it    Thus  in  the  6th,  provision  is* 
made  for  raising  portions  "  for  all  and  every  such 
**  daughter  and   daughters  of  his  said   daughter 
**  Caroline  Langston,  other  than  and  besides  an 
"  eldest  or  only  daughter."     So  also  in  the  8th  a 
term  is  created  "  for  raising  the  portion  and  por- 
"  tions  of  all  and  every  such  daughter  and  daugh- 
*«  ters  of  his  said  daughter  Elizabeth  Catherine 
"  Langston,  other  than  and  except  an  eldest."     So 
again,  where  a  son  of  James  Haughton  Langston 
is  to  be  excluded,  it  is   "  in  case  there  should  be 
**  any  child  or  children  of  his  body  lawfully  be- 
«<  gotten,  other  than  and  besides  an  eldest  or  only 

VOL.  VIII.  Q 
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1834.  <<  son  of  the  said  James  Haughton  Langston/' 
This  is  a  circumstance  always  of  some  weight ;  it 
13  a  topic  always  worth  considering.  When  you 
find  that  in  one  part,  where  the  meaning  is  plain, 
and  there  is  no  doubt  whatever  as  to  the  intention, 
the  maker  of  the  instrument  adopts  an  effectual, 
dear,  and  precise  mode  of  executing  that  intention, 
you  may  also  safely  and  logically  employ  this  to 
throw  light  upon  other  parts  where  the  meaning  is 
doubtful,  and  where  the  question  is,  whether  he 
intended  this  or  that  provision.  If  you  find  that 
he  does  not  in  these  places  use  the  words  which  he 
has  used  where  there  was  no  doubt  what  his  inten- 
tion was,  you  have  some  right  to  say  that  he  did 
not  mean  the  same  thing,  because  when  he  did 
clearly  and  undeniably  mean  this  provision  and  not 
that,  here  is  his  mode  of  expressing  himself  in 
order  to  carry  such  intention  into  effect 

The  third  of  the  reasons,  —  and  I  go  over  them 
in  moving  your  Lordships  to  affirm  the  judgment  of 
the  Court  below,  chiefly  because  of  the  conflict  be- 
tween the  Courts  of  King's  Bench  and  Common 
Pleas, — but  the  third  of  the  reasons  is  one  which  I 
cannot  help  feeling  to  be  exceedingly  powerful, 
and  which,  in  all  the  views  I  can  take  of  the 
subject,  presses  forcibly  upon  my  mind.  The  exist- 
ence of  a  son  is  to  defeat  no  less  than  eight  terms 
raised  most  carefully,  artificially,  and  anxiously  by 
the  persons  who  penned  this  instrument ;  and  yet 
that  son,  whose  existence  is  to  produce  such  an 
effect,  to  deal  about  such  havoc  upon  the  whole  of 
this  wUl, — that  son,  whose  bare  coming  in  esse 
is  so  to  disturb,  nay  almost  destroy,  the  whole 
frame  of  the  instrument,  is  not,  according  to  the 
construction  set  up  by  the  Appellant,  and  adopted 
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by  the  King's  Bench,  to  benefit  in  the  slightest  de-  ^^^^L 
gree*  It  is  monstrous  to  suppose  that  any  one, 
any  rational  testator,  could  really  intend  to  make 
80  much  depend  upon  the  event  of  a  person  coming 
into  existence,  which  person,  nevertheless,  was  ap- 
parently of  no  value  in  his  eyes,  except  to  be  used  ^ 
as  an  instrument  of  destruction  ;  that, be  was  only 
to  be  the  means  of  destroying  the  will,  of  taking 
away  the  benefit  of  its  provisions  from  others, 
and  yet  was  himself  to  profit  nothing  by  that  de- 
struction. 

Again,  Henry  liangston's  existence  must  be  al- 
lowed, according  to  the  argument  of  the  King's 
Bench  and  of  the  Appellants,  to  defeat  n^rly  the 
whole  of  this  will.     Now  there  are  two  modes  of 
reading   an   instrument:    where  one  construction 
destroys  and  the  other  preserves,  it  is  the  rul^  of 
law  and  of  equity,  lor  it  is  a  rule  of  common  sense, 
which  must  be  supposed  common  to  both  sides  of 
Westminster  Hall,  that  you  shall  rather  lean  to- 
wards   that    construction  which   preserves,   than 
towards  that  which  destroys.     And  this  view  (17/ 
res  magis  vaJeat^  quam  pereat)   ought  also   to  be 
adopted  where  the  question  is  not  between  two  rival 
coostmctions  of  the  same  words  in  any  instrument, 
but  where  the  question  is  between  reading  the  in- 
strument verbally  and  literally  as  it  is,  and  reading 
it  so,  and  so  supplying  words  as  to  take  it  in  the 
way  in  which  you  have  every  reason  to  believe 
that  the  maker  intended  it  should  stand.     Pro- 
vided you  derive  your  knowledge  of  the  intention 
from  the  instrument  itself,  this  latter  course,  which 
preserves  and  effects  instead  of  destroying  and 
frustrating,  is  to  be  preferred. 
If  this  is  a  rule  applicable  generally,  it  surely  is 
Q  2 
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1834        peculiarly  applicable  to  a  case  like  the  present,  in 
^^^'"^      which  a  circumstance  occurs  which  weighs  ma- 

LANQSTON  *-' 

»•  terially  in  giving  a  larger  effect  than  we  otherwise 

might  be  disposed  to  give  to  these  considerations, 
and  may  lead  us  to  supply,  more  readily  than  we 
should  otherwise  be  disposed  to  do,  the  words 
wanting :  It  is,  that  you  are  here  dealing,  not  with 
a  legal  limitation,  but  with  an  executory  trust. 
Nevertheless,  my  Lords,  I  confess  that  even  if  it 
had  been  a  legal  limitation,  the  reasons  I  have 
already  given,  and  those  I  am  about  to  add,  which 
weigh  more  forcibly  upon  my  mind,  and  are  in- 
deed decisive  of  the  question,  would  have  been 
quite  sufficient  to  compel  me  to  read  the  legal  limi- 
tation, as  the  Court  of  Common  Pleas  has  read  this 
executory  trust. 

I  wish  to  call  your  Lordships'  attention  to  the 
very  extraordinary  effect  which,  of  necessity,  must 
follow  from  the  construction  put  upon  this  will  by 
the  Court  of  King's  Bench,  looking  only  to  that 
same  clause  which  I  have  already  referred  to ;  I 
mean  where  the  term  is  raised,  which  is  to  be 
found  in  the  9th  folio  of  the  Respondent's  case 
{antCy  p.  216.),  and  where  the  exclusion  of  James 
Langston's  eldest  or  only  son  is  effected  by  apt  and 
proper  words.  From  the  provision  made  by  the 
trusts  of  this  term,  according  to  the  construction 
of  the  King's  Bench,  it  would  appear  that  this  con- 
clusion indisputably  follows,  that  if  there  were  one 
son  and  one  daughter,  then  there  is  to  be  raised 
25,000/.  upon  the  daughter's  estate,  for  the  behoof 
of  that  daughter  herself — which  is  really  perfectly 
absurd.  If  the  son  is  to  take  an  estate,  that  you 
should  provide  most  carefully  for  raising  25,000iL 
by  a  term  of  600  or  700  years,  for  the  benefit  of 
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the  daughter,  is  quite  intelJigible.     But  here,  ac-       1834. 
cordiog  to  the  construction  the  Court  of  King's     langstok 
Bench  put  upon  the  will,  a  sum  of  25,000/.  is  to  "• 

be  raised,  —  for  whom  ?  Out  of  what  estate  ?  Not 
out  of  the  son's  estate,  for,  ea^  hyphothesij  he  does 
not  take  an  estate  tail,  but  out  of  the  daughter's 
estate,  for  she  takes  it  to  the  exclusion  of  the  son : 
aiid  for  whose  benefit  is  the  25,000/.  to  be  raised? 
Not  for  the  son,  but  for  the  daughter  herself,  who 
takes  an  estate  burdened  with  her  own  term  to 
raise  her  own  25,000/.  I  cannot  help  thinking  that 
this  point  was  never  made  in  the  Court  of  King's 
Bench  :  and  it  is  to  be  observed  that,  though  the 
case  was  argued  before  judges  of  profound  learning, 
it  was  not  in  banc^  but  in  the  court  of  three 
judges^  without  the  Chief  Justice  and  the  presence 
of  the  bar.  But  be  that  as  it  may,  there  seems  no 
getting  over  the  absurdity  to  which  their  con- 
struction leads.  If  I  have  a  son  and  a  daughter, 
and  I  give  an  estate  tail  to  the  son,  there  can  be 
nothing  more  reasonable  than  my  giving  25,000/. 
by  way  of  charge  upon  that  estate  while  the  estate 
tail  of  the  son  lasts,  in  order  that  the  daughter 
maybe  provided  for.  But  who  ever  thought  of 
giving  no  particular  estate  to  the  son,  but  giving 
the  whole  estate,  or  the  first  estate  tail  to  the 
daughter,  and  then  raising  25,000/.  out  of  the 
daughter's  own  estate,  for  her  own  benefit,  by  way 
of  a  term  attending  her  own  estate  tail  in  the  same 
premises  ?  No  man  in  his  senses  can  be  supposed 
to  have  intended  this. 

But  this  is  not  all :  the  words  of  this  will  as 
they  stood,  without  adding  or  altering,  will  bear 
out  the  construction  of  the  Common  Pleas.  It  is 
said,  by  those  who  maintain  the  construction  ot 

Q  8 
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1834.       the  King's  Bench,  that  if  you  can  construe  an  in- 
^^^     strument  without  supplying  or  omitting  anything, 
»•  but,  upon  its  own  words,  unaltered,  unadded  to, 

undiminished,  you  had  better  do  so,  as  it  is  safer 
to  take  these  terms  than  to  introduce  others,  I 
agree  with  that  proposition.  Now  it  does  so  hap- 
pen, that  if  you  take  these  terms  as  they  are  here, 
and  neither  alter,  nor  add,  nor  diminish,  but  take 
the  terms  without  inserting  any  limitation,  the 
words  themselves,  which  stand  upon  the  face  of  the 
will,  are  sufficient  to  carry  an  estate  tail  in  the  first 
instance  to  Henry  Langston,  and  to  satisfy  all  the 
other  terms  and  other  limitations.  I  refer  of  course 
to  the  words  **  other  sons,**  which  plainly  include 
him.  But  it  is  said  by  the  Court  of  King's  Bench, 
and  by  the  Appellant,  that  •*  other"  always  means 
** younger,"  "posterior"  —  and  I  leaned  at  first 
towards  this  view  of  the  subject :  it  is  a  very  plaus- 
ible argument,  and  in  ordinary  cases  it  is  true  in 
point  of  fact.  If  you  were  to  say  (in  the  usual 
way),  first,  second,  third,  fourth,  and  other  sons, 
"  other"  must  mean  the  sons  after  the  fourth.  But 
why  does  it  mean  those  after  the  fourth?  Only 
because  you  had  before  enumerated  all  that  come 
before  the  fourth,  for  you  had  said  first,  second, 
third,  and  fourth.  But  suppose  you  had  happened 
to  omit  the  'first,  and  instead  of  saying  first,  se- 
cond, third,  fourth,  and  other  sons,  you  had  said, 
second,  third,  fourth,  and  other  sons,  leaving  out 
the  first,  then  it  is  perfectly  clear  that  "other"  no 
longer  is  of  necessity  confined  to  the  fiflh,  sixth, 
and  seventh ;  but  rather  ea:  vi  termini^  includes 
the  first,  because  the  first  is  literally  the  one  who 
answers  the  description  of  something  other  than 
the  second,  third,  and  fourth.    The  word  "other" 
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would  then  just  as  grammatically,  as  strictly,  and  1884. 
as  correctly  describe  the  first  as  the  fifth,  sixths  or 
seventh  son,  because  the  eldest  son  is  a  son  other 
than  the  second,  other  than  the  third,  other  than 
the  fourth.  The  only  reason  why  *•  other,'*  in  all 
ordinary  cases^  and  in  the  common  strain  of  con^ 
veyancing,  means  a  youngdr  son,  is,  that  no  one 
ever  thinks  of  leaving  out  the  elder.  If  it  were 
the  custom  to  leave  out  the  elder,  and  to  begin 
with  the  second,  then  <*  other "  would  of  course 
always  suggest  to  one's  mind  the  idea  of  the  un« 
named  elder  son,  as  well  as  the  unnamed  younger 
sons. 

These  are  the  grounds  upon  which  I  have  fbrm^ 
ed  my  judgment,  though  with  great  deference  for 
those  I  am  compelled  to  differ  from.    I  have  taken 
I  long  time  to  consider  it;  I  have  frequently  spelled 
•ver  the  instrument,  and   looked  into  the  argu« 
lent,  of  which  I  took  a  note  at  the  time ;  and  I 
rally  cannot  say  that  I  feel  any  doubt  in  agreeing 
W:h  the  Court  of  Common  Pleas.     My  opinion  is, 
tht  we  are  to  read  the  will  as  if  there  had  not  been 
thfomission  of  the  limitation ;  but  that  even  if*  we 
sreo  read  the  words  as  they  stand,  they  are  suf^ 
ficiet,  literally  and  strictly  construed,  to  carry  an 
estat  tail  in  the  first  instance  to  the  elder  son,  and 
to  lidt  all  the  other  terms.    We  may  either  take 
the  wrds  as  they  stand,  or  we  may  take  the  whole 
instruient  together,  and  consider  the  provisions 
for  thevhole  of  the  eight  terms,  and  the  destruc- 
tion de't  out,  and  the  inconsistency  arising  from 
the  cre^on  of  those  eight  terms,  by  construing 
the  will  ^  the  other  way ;  and  especially  the  ab** 
surdity  othe  daughter's  taking  an  estate  burdened 
a  4 
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1834?.      in  her  own  favour  —  taking  it  both  as  owner  and 
incumbrancer  by  one  and  the  same  instrument 

Nothing  is  more  common  than  to  argue  that 
words,  which  otherwise  would  give  only  an  estate 
for  life,  give  an  estate  in  fee,  if  they  are  coupled 
with  other  words  which  intimate  that  there  is  to  be 
a  charge  upon  the  estate  which  cannot  take  effect 
without  the  vesting  of  a  fee.  Any  thing  which 
extends  beyond  a  life  estate,  is  held  to  enlarge 
that  estate  into  a  fee,  because  it  is  clear  that  the 
person  could  not  have  intended,  upon  the  whole,  to 
give  a  life  estate,  when  he  imposes  a  burden  which 
nothing  but  a  fee  can  support.  So  in  like  manner, 
when  a  partial  interest  is  given  to  A.,  which  it  can 
only  be  understood  that  A.  would  have  any  occa- 
sion for  in  the  event  of  B.  having  the  whole  estate, 
can  there  be  a  sounder  reason  for  so  construing  th 
instrument  as  to  give  the  estate  to  B.  and  net 
to  A.? 

Upon  the  whole,  I  must  advise  your  Lordshps 
to  agree  with  his  Honour  the  Master  of  the  Rcls, 
and  to  affirm  the  decree,  which  proceeds  upcci  a 
preference  given  to  Henry  Langston,  entitlingnim 
to  take  an  estate  tail  under  the  will.  I  agre  in 
the  opinion  that  he  took  an  estate  tail  undr  the 
words  and  provisions  of  this  will,  adding  o  the 
other  circumstances  this,  that  we  are  here  daling, 
not  with  a  legal  limitation,  but  with  an  excutory 
trust;  nevertheless,  further  adding,  thf  if  w^e 
were  dealing  not  with  an  executory  frist,  but 
with  a  legal  limitation,  for  the  sever?  reasons 
which  I  have  given  to  your  Lordships,  iy  opinion 
still  would  be  the  same. 

It  is  with  great  satisfaction  that  I  ar  enabled  to 
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state  to  your  Lordships,  that  my  noble  and  learned  1834. 
friend,  the  Lord  Chancellor  for  Ireland,  .who  also 
beard  this  case,  has  sent  me  a  communication,  that 
he  has  come  to  an  opinion  entirely  in  accordance 
with  the  decision  of  the  Court  of  Common  Pleas, 
and  that  he  has  no  doubt  whatever  that  the  judg- 
meot  which  I  am  about  to  move  is  right.  What- 
ever direction  his  Honour  made  as  to  the  costs 
below,  must  be  attended  to.  All  the  costs  must 
be  paid  out  of  the  fund. 

Judgment  affirmed. 

The  principal  authorities  cited  were  —  Doe  v. 
Hallett,  ]  M.  &  S.  124.  Hai/  v.  Lord  Coventry,  3 
T.  R.  83.  Roe  v.  Yeud,  2  N.  R.  222.  Doe  v. 
Huthwaite,  3  fi.  &  A.  632.  Dashwood  v.  Peyton^ 
18  Ves.  27.  Newburgh  v.  Newburgh,  5  Mad.  364., 
and  in  D.  P.  on  appeal*,  Sess.  1825.  MS. ;  and  see 
Falkener  v.  FaUcener,  1  Vern.  21.  Bamfield  v. 
Popham,  1  P.  W.  54.  ScoU  v.  Fenhoulett,  1  Cox, 
79-  Stebbing  v.  fValkey,  1  Cox,  251.  Garvey  v. 
Hibbert,  19  Vesey,  125.  Gale  v.  Bennett,  Ambl. 
681.  Wythy.  Blackman,  1  Ves.  sen.  I96.  Beale 
v.  Beak,   1  P.  W.  24*..     Butler  v.   Duncombe, 

1  P.  W.  448.  Duke  v,  Doidge,  2  Ves.  sen.  203.  n. 
Pierson  v.  Garnet,  2  Bro.  47.  Hall  v.  Hewer, 
Amb.  203.  Emery  v.  England,  3  Ves.  232.  Lane 
V.  Goudge,  9  Ves.  225.  fVest  v.  Primate  of  Ire- 
land, 3  Bro.  148.,  2  Cox,  258.  Street  v.  Torrington, 

2  Ves.  sen.  564.     7  Bac.  Ab.  340.,  8  Vin.  180. 

*  N.  B.  This  case  will  be  reported  in  filling  up  the  interval 
between  the  old  and  new  series,  which  is  in  progress. 
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ENGLAND. 

(court  of  chancery.) 

Henry  Howard,  Esq.  (Executor  of  1 

^*  f 


Charles,   late   Duke   of  Norfolk,  r  Appellant; 
deceased)  -        -        .        -J 


The    Right  Honourable   Edward,^ 
Earl  of  DiGBY  (Administrator  of 
Frances,  late  Dowager  Duchess 
of  Norfolk,  deceased) 


Respondent. 


F.,  upon  her  marriage  with  C,  under  the  trusts  of  a  marrige 
settlement  executed  in  1771>  became  entitled  to  annuities 
charged  upon  land*'  by  way  of  pin-money,  amounting  to 
lOOtf.  per  annum.  C,  who  afterwards  became  Duke  of 
Norfolk,  died  in  1815.  In  1816,  upon  a  commission  of 
lunacy,  F.  was  found  a  lunatic,  without  lucid  intenrala,  from 
December,  1782.  During  all  this  time  she  had  lived  with 
her  husband  and  in  general  society  according  to  her  rank. 
In  1820  F.  died  intestate. 

Upon  a  bill  filed  in  chancery  by  the  administrator  of  F.  against 
the  executor  of  C,  claiming  arrears  of  pin-money  from 
December,  1782,  to  the  death  of  C.:— Held,  upon  appeal, 
reversing  the  decree  of  the  Court  below,  that  the  claim  under 
the  circumstances  was  not  sustainable. 


XN  the  month  of  March,  1771i  a  marriage  took 
place  between  Charles  Howard  (who  afterwards 
became  Duke  of  Norfolk),  and  Frances  Fitzroy 
Scudamore. 

Miss  Scudamore  was  then  seised  in  fee  tail,  or 
otherwise  well  entitled  for  an  estate  of  inheritance 
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to  divers  manors,    lordships,    messuages,    lands,       1834. 
tenements,  woods^   tithes,    advowsons,  and   here-      ^^ 
ditaments,  of  very  great  value,  situate  in  the  coun- 
ties of  Hereford,  Bucks,  Gloucester,  Monmouth, 
and  Surrey  ;  and  she  was  also  entitled  to  a  sum  of 
26,482/.  IQs.Q^d. 

Upon  the  treaty  for  the  marriage,  it  was  agreed 
between  the  parties  that  the  sum  of  5,482/.  12^.  2^rf., 
part  of  the  money  to  which  Miss  Scudamore  was  en- 
titled, should  be  retained  by  her  for  her  separate  use, 
to  purchase  clothes,  jewels,  and  other  necessaries  on 
the  occasion  of  her  marriage;  and  that  the  residue 
of  the  said  money,  amounting  to  the  sum  of  21,000/., 
should  be  paid  to  Mr.  Charles  Howard  (the  late 
Duke)  for  his  own  use :  and  it  was  also  agreed,  that 
Miss  Scudamore  should  convey  and  assure  the  ma- 
nors, lordships,  messuages,  lands,  tenements,  woods, 
tithes,  advowsons,  and  hereditaments,  of  which  she 
was  so  seised  upon  and  for  the  uses,  trusts,  and 
purposes  therein  mentioned;  and  that  Mr.  Charles 
Howard,  on  his  part,  should  enter  into  certain 
covenants  for  settling  and  assuring  unto  Miss 
Scudamore,  out  of  a  sufficient  part  of  the  lands  and 
hereditaments,  then  the  estates  of  the  most  noble 
Edward,  then  Duke  of  Norfolk,  when  he,  Mr. 
Charles  Howard,  should  come  into  actual  posses- 
sion thereof,  by  virtue  of  certain  settlements  and 
entails,  then  subsisting  thereof,  a  yearly  sum  of 
300/.  to  her  for  her  separate  use  for  pin  money ; 
and  that  a  provision  for  the  separate  use  of  Miss 
Scudamore,  in  the  nature  of  pin  money,  should 
also  be  made  for  her  out  of  her  own  estates. 

Accordingly,  indentures  of  lease  and  release  and 
settlement,  bearing  date  respectively  the  22d  and 
23d  days  of  March,  1771,  were  duly  made  and 
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1834.       executed,   previously  to,    and  in   contemplation 
of,   the    marriage.      The   release  was  made  be- 
tween Frances  Fitzroy  Scudamore  of  the   first 
part ;  the  said  Charles  Howard  of  the  second  part ; 
Joshua  Sharp  and  Henry  Mountfort  of  the  third 
part ;  Henry  Curwen  and  John  Scudamore  of  the 
fourth  part ;  the  Honourable  Charles  Fitzroy,  and 
Samuel  Masham  Baron  Masham,  of  the  fifth  part ; 
Herbert  Westfaling,  esq.,  and  Sir  Chandos  Hos- 
kyns,  bart,  of  the  sixth  part ;  Sir  Francis  Charl- 
ton,  bart,    Thomas   Howard,    esq.,    and    Philip 
Howard,  esq.,  of  the  seventh  part;  George  How- 
ard, esq.,  of  the  eighth  part ;  and  Charles  Fitzroy 
Scudamore,    esq.    (the  father   of  Miss    Frances 
Fitzroy  Scudamore),  of  the  ninth  part      After 
reciting  the  then  intended  marriage  between  Miss 
ScudatQore  and  Mr.  Charles  Howard,  and  that  in 
contemplation  thereof  the  several  matters  herein- 
before mentioned  had  been  agreed  to,  it  was  wit- 
nessed  that,   in  pursuance   of  the    said  several 
agreements,  and  in  consideration  of  the  said  in- 
tended marriage,   she,  the  said  Frances  Fitzroy 
Scudamore  (by  and  with  the  privity,  consent,  and 
approbation   of  the   said    Charles    Howard,    her 
intended  husband),  did  grant,  bargain,  sell,  alien, 
release,  and  confirm  unto  the  said  Joshua  Sharp 
and  Henry  Mountfort,  and  their  heirs,  the  manor 
of  Homelacy,   in  the  county  of  Hereford,   and 
divers  other  manors,  lordships,  messuages,  lands, 
tenements,  woods,  tithes,  advowsons,  and  heredita- 
ments, in  the  several  counties  of  Hereford,  Bucks, 
Gloucester,  Monmouth,  and  Surrey,  therein  parti- 
cularly described,  with  their  rights,  members,  and 
appurtenances,  to  hold  the  same  unto  and  to  the 
use  of  the  said  Joshua  Sharp  and  Henry  Mountfort, 
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and  their  heirs,  in  trust  for  the  said  Frances  Fitz-  issi. 
Toy  Scudamore,  and  her  heirs,  until  the  solemnisa* 
tion  of  the  said  intended  marriage ;  and  after  the 
solemnisation  thereof)  upon  trust,  and  to  the  intent 
and  purpose  that  the  said  Joshua  Sharp  and  Henry 
Mountfort  might  be  perfect  tenants  to  the  freehold 
thereof,  against  whom  five  or  more  common  re- 
coveries therein-after  covenanted  to  be  suffered 
thereof^  might  be  had  and  executed  in  such 
manner  as  therein-after  is  expressed :  and  it  was 
thereby  declared  and  agreed,  by  and  between  all 
the  said  parties  thereto,  that  the  said  five  several 
common  recoveries,  and  all  other  recoveries  of  the 
said  premises,  should,  from  and  immediately  after 
the'  passing  and  suffering  thereof,  be  and  enure ; 
and  that  the  recoverors  in  the  said  recoveries 
should,  from  and  immediately  after  the  passing 
and  sufiering  thereof,  stand  and  be  seised  of  the 
advowsons  and  rights  of  patronage  therein  men- 
tioned,  to  the  use  of  the  said  George  Howard  and 
his  heirs,  for  and  during  the  natural  life  of  the 
said  Charles  Howard,  upon  tiust  for  certain  pur- 
poses therein  declared :  and  from  and  after  the 
decease  of  the  said  Charles  Howard,  to  the  use  of 
the  said  Frances  Fitzroy  Scudamore,  and  her 
assigns,  for  and  during  the  term  of  her  natural 
life,  with  remainder  to  the  said  Henry  Curwen  and 
John  Scudamore,  and  their  heirs,  during  the  life  of 
Frances  Fitzroy  Scudamore,  upon  trust  to  preserve 
the  contingent  remainders  therein-after  limited. 

And  as  to,  for,  and  concerning  the  said  manoi:Sy 
and  all  other  the  hereditaments  and  premises 
thereby  granted  and  released  (except  the  said 
advowsons  and  rights  of  patronage),  to  the  use, 
intent,  and  purpose,  that  the  said  Charles  Fitzroy 
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1834.       Scudamore,  and  his  assigns,   should,  during  his 
life,  receive  one  annuity,  or  yearly  rent  or  sum, 
of  1000/.,  to  be  issuing  out  of  the  said  manors, 
hereditaments,  and  premises ;  and  to  the  further 
use  and  intent  that  the  said  Charles  Fitzroy,  and 
Samuel  Lord  Masham,  and  their  heirs,  should  and 
might,  yearly  and   every  year,   during  the  joint 
lives  of  the  said  Charles  Howard,  Frances  Fitzroy 
Scudamore,  and  Charles  Fitzroy  Scudamore,  her 
father,  have,  receive,  and  take,  one  annuity,  or 
yearly  rent  or  sum,  of  500/.,  of  lawful  money  of 
Great  Britain,  to  be  issuing  and  going  out  of  the 
said  manors  or  lordships,  messuages,  lands,  tene- 
ments, hereditaments,  and  premises,  and  to  be  paid 
and  payable  yearly  and  every  year  during  suph 
joint  lives,  at  the  times,  and  in  the  manner  and 
upon  the  trusts  therein-after  mentioned  and  cje- 
clared  of  and  concerning  the  same  :    And  to  the 
further  use,  intent,  and  purpose,  that  in  case  the 
said    Charles  Fitzroy  Scudamore   should  depart 
this  life  at  any  time  in  the  Hfetimes  of  them  the 
said  Charles  Howard,  and  Frances  Fitzroy  Scuda- 
more, his  intended  wife,  then   the   said  Charles 
Fitzroy  and    Samuel   Lord    Masham,    and  their 
heirs,  should  and  might  have,  receive,  and  take 
one  annuity,  or  yearly  rent  or  sum,  of  700/.,  of 
lawful  money  of  Great  Britain,  in  lieu  of  the  said 
therein-before  mentioned  annuity,  or  yearly  rent 
or  sum  of  500/.  (which  said  annuity,  or  yearly  rent 
or  sum  of  500/.,  was,  in  case  of  the  last-mentioned 
event  or  contingency  happening,  from  thenceforth 
to  cease).     And  the  said  annuity,  or  yearly  sum 
of  700/.,   should  be  yearly  payable  to  the  said 
Charles  Fitzroy,  and  Samuel,  Lord  Masham,  and 
their  heir$,  at  the  times  and  in  the  manner,  and 
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upon  and  for  the  trusts,  intents,  and  purposes  18S4. 
therein-aftef  expressed  and  declared  concerning 
the  same;  and  powers  of  entry,  distress,  and 
perception  of  rents  on  the  said  manors,  heredi- 
taments, and  premises,  were  thereby  given  to  the 
said  Charles  Fitzroy,  and  Samuel  Lord  Masham, 
and  their  heirs,  for  recovering  the  annuities  of 
500/.  and  700/.,  in  case  the  same  should  be  in 
arrear. 

And  as  to  the  said  manors,  hereditaments,  and 
premises  (subject  to  the  annuities  of  lOOOi^,  500/., 
and  700/1):  to  the  use  of  Herbert  Westfaling, 
and  Sir  Chandos  Hoskyns,  their  executors,  admi- 
nistrators, and  assigns,  for  the  term  of  400  years, 
without  impeachment  of  waste,  upon  the  trusts 
therein-after  declared  concerning  the  said  term: 
and  fh>m  and  after  the  determination  thereoi^  to 
the  use  of  the  said  Sir  Francis  Charlton,  Thomas 
Howard,  and  Philip  Howard,  their  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  500 
years,  without  impeachment  of  waste,  upon  the 
trusts  tberein^after  declared  concerning  the  same  : 
in  the  meantime  subject  thereto,  and  chaigeable 
as  therein-before  mentioned,  to  the  use  of  the 
said  Frances  Fitzroy  Scudamore,  and  her  assigns, 
during  her  life,  without  impeachment  of  waste,  and 
with  such  power  of  leasing  as  therein-after  men- 
tioned, with  remainder  to  the  use  of  the  said 
Henry  Curwen,  and  John  Scudamore,  and  their 
beirs,  during  the  natural  life  of  the  said  Frances 
Fitzroy  Scudamore,  upon  trust  to  preserve  the 
contingent  remainders  therein-after  limited,  with 
remainder,  after  the  decease  of  the  said  Frances 
Fitzroy  Scudamore,  to  the  use  of  the  said  Charles 
Howard,  and  his  assigns,  during  his  life,  without 
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impeachment  of  waste,  and  with  such  powers  of 
leasing  as  therein-after  mentioned  ;  with  remainder 
to  the  said  Henry  Curwen,  and  Philip  Howard, 
and  their  heirs,  during  the  natural  life  of  the  said 
Charles  Howard,  upon  trust  to  preserve  the  con- 
tingent remainders  therein-after  limited;  with  re- 
mainder (as  to  all  the  manors,  hereditaments  and 
premises  thereby  granted  and  released),  from 
and  after  the  decease  of  the  survivor  of  them, 
the  said  Charles  Howard  and  Frances  Fitzroy 
Scudamore,  to  the  use  of  the  son  or  sons  of 
the  said  intended  marriage,  in  manner  therein 
mentioned ;  and  for  default  of  such  issue,  to  the 
use  of  such  person  or  persons,  for  such  estate 
or  estates,  as  the  said  Frances  Fitzroy  Scudamore 
should,  in  manner  therein  mentioned,  direct  or 
appoint ;  with  remainder,  in  default  of  such  ap- 
pointment, and  subject  thereto,  to  the  use  of  the 
heirs  of  the  body  of  the  said  Frances  Fitzroy  Scu- 
damore ;  with  remainder  to  the  use  of  the  right 
heirs  of  the  said  Frances  Fitzroy  Scudamore. 

And  as  to,  for,  and  concerning  the  said  two 
several  annuities  or  yearly  rent  charges  of  500/. 
and  7001.^  it  was  thereby  declared  and  agreed  that 
the  same  were  so  limited  to  them,  the  said  Charles 
Fitzroy  and  Samuel  Lord  Masham,  and  their  heirs, 
upon  trust,  that  they,  the  said  Charles,  Fitzroy  and 
Samuel  Lord  Masham,  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  should,  from  time 
to  time,  pay,  apply,  and  dispose  of  the  said  several 
annuities  of  500/.  and  700/.,  or  such  of  them  as 
should  become  due  and  payable,  by  quarterly  pay- 
ments, under  which  the  said  trustees  should  become 
entitled  to  receive  the  same,  unto  such  person  and 
persons  only,  and  for  such  intents  and  purposes 
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only,  as  the  said  Frances  Fitzroy  Scudamore  should,  ig^* 
by  any  writing  or  writings,  to  be  signed  wiUi  her 
hand,  from  time  to  time,  notwithstanding  her  po* 
verture,  direct  or  appoint  And  in  default  of  such 
direction  or  appointment,  and  in  the  mean  time, 
and  from  time  to  time,  until  the  said  Frances  Fitz- 
roy Scudamore  should  make  any  such  direction  or 
appointment,  should  pay  the  said  several  annuities 
d* 500/1  and  700/.,  as  the  same  should  be  severally 
had  and  received,  or  so  much  thereof  whereof  she 
should  make  no  such  direction  or  appointment, 
into  the  proper  hands  of  the  said  Frances  Fitzroy 
Scudamore,  for  the  sole  and  separate  use  and  benefit 
of  her  the  said  Frances  Fitzroy  Scudamore,  exclu- 
sive of  the  said  Charles  Howard,  who  was  not  to 
intermeddle  therewith,  nor  was  the  same  to  be 
subject  to  his  debts  or  engagements ;  and  the  re* 
ceipts  and  discharges  of  the  said  Frances  Fitzroy 
Scudamore,  and  of  such  persons  as  she  should, 
irom  time  to  time,  direct  or  appoint  to  receive,  all 
or  part  of  the  said  annuities  or  yearly  rents  of  500L 
and  700/1,  as  the  same  should  become  due  and 
payable,  or  as  she  should  become  entitled  there- 
unto respectively,  should,  from  time  to  time,  be 
good  and  effectual  releases  and  discharges  for  such 
sums  of  money  as  in  such  receipts  and  discharges 
should  be  expressed  to  be  received. 

And  as  to  the  said  term  of  400  years  therein- 
before limited  in  use,  to  the  said  Herbert  West- 
faling  and  Sir  Chandos  Hoskyns,  their  executors, 
administrators,  and  assigns,  it  was  thereby  de*. 
clared  and  agreed  that  the  said  term  of  400  years 
was  so  limited  as  aforesaid,  in  trust,  in  the  first 
place,  for  the  further  and  better  securing  the  due 
payment,  as  well  of  the  said  annuity  or  yearly  rent 
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^834..'  of  1000/.  therein-befbre  limited  in  use  unto  the  said 
Charles  Fitzroy  Scudamore,  and  his  assigns  for  his 
life,  as  of  the  said  several  other  annuities  or  yearly 
rents  of  500/.  and  700/.  therein-before  limited,  in 
use  to  the  said  Charles  Fitzroy  and  Samuel,  Lord 
Masham,  and  their  heirs,  during  the  joint  Iive» 
of  the  said  Charles  Howard  and  Frances  Fitzroy 
Scudamore,  for  her  separate  use,  or  so  much  thereof 
as  should  become  due  and  payable ;  and  for  that 
purpose,  in  case  any  of  the  said  annuities  or  yearly 
sums  of  1000/.,  500/.,  and  700/.,  or  any  part  thereof, 
should  happen  to  be  behind,  or  unpaid,  by  the  space 
of  sixty  days  next  over  or  after  any  of  the  days  of 
payment,  whereon  the  same  are  therein-before  re- 
spectively appointed  to  be  paid,  that  then,  and  so 
often,  it  should  and  might  be  lawful  to  and  for  the 
said  Herbert  Westfaling  and  Sir  Chandos  Hoskyns, 
and  the  survivor  of  them,  and  the  executors,  admi- 
nistrators, and  assigns  of  such  survivor,  and  he, 
and  they,  was,  and  were,  thereby  directed,  from 
time  to  time,  by  and  out  of  the  rents,  issues,  and 
profits  of  all  or  any  of  the  said  hereditaments  and 
premises  therein-before  limited  to  them  for  the  said 
term  of  400  years,  or  by  mortgage,  or  sale  of  a 
competent  part  thereof^  for  all  or  any  part  of  the 
said  term,  or  by  bringing  actions  against  any  of  the 
tenants  or  occupiers  of  the  said  hereditaments  and 
premises,  for  the  recovery  of  the  rents  then  in 
arrear,  or  by  making  entries  upon  the  same  pre- 
mises, or  any  part  thereof,  or  by  any  of  the  said 
ways  or  means,  or  by  any  other  ways  or  means 
whatsoever,  to  levy,  raise,  and  pay  such  sum  or 
sums  of  money  as  should  be  sufficient  to  pay  ^"^ 
satisfy  the  said  several  annuities  or  yearly  rents  o 
1000/.,  500/.,  and  700/.,  unto  the  several  persons. 
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to  whom  tfre  same  were  respectively  thereby  ap-  1834. 
pointed  to  be  paid,  or  so  much  thereof  as  should^ 
from  time  to  time,  so  happen  to  be  behind  and 
unpaid,  together  with  all  the  costs,  charges,  and 
expenses  which  the  same  person  or  persons,  or 
the  said  trustees  of  the  said  term  of  400  years, 
their  executors,  administrators,  or  assigns,  or  any 
of  them,  should  sustain,  expend,  or  be  put  unto, 
for,  or  by  reason  of  the  non-payment  thereof. 

And  the  trusts  of  the  said  term  of  500  years  were 
declared  to  be  for  raising  portions  for  the  daughters 
of  the  said   marriage.     And  afler  reciting  that, 
under  and  by  virtue  of  certain  indentures  of  lease 
and  release,  bearing  date,  respectively,   the  lOtli 
and  11th  days  of  June  I767f  and  of  two  common 
recoveries  suffered  in  pursuance  thereof,  the  castle 
of  Sheffield,  and  divers  manors,  messuages,  lands, 
tenements,  and  hereditaments,   in  the  county  of 
York,   and  elsewhere,   therein   particularly   men- 
tioned, did  stand  limited,  to  take  effect  on  the  de- 
cease of  Edward,  then  Duke  of  Norfolk,  and  failure 
of  issue  male  of  his  body,  and  on  the  determination 
of  a  certain  term  of  300  years,  to  be  computed 
from  the  decease  of  the  said  Edward,  Duke  of 
Norfolk,  and  subject  to  that  term,  in  the  mean 
time,  to  the  use  of  the  said  Charles  Howard  for  his 
life,  without  impeachment  of  waste,  with  remainder 
to  trustees,   to  preserve   contingent  remainders; 
witii  remainder  to  the  first  and  other  sons  of  the 
said  Charles  Howard  (party  thereto)  successively, 
in  tail  male,  with  other  remainders  over :  It  was 
further  witnessed,  that,  in  pursuance  of  the  agree- 
raent  entered  into  on  the  said  treaty  of  marriage, 
and  for  the  considerations  before  mentioned,  he, 
the  said  Charles  Howard,  did  thereby  for  himself, 
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1834.  his  heirs,  executors,  and  admiDistrators,  covenant, 
promise,  and  grant  to  and  with  the  said  Herbert 
WestfaUng  and  SuChandos  Hosk3ais,  their  exe- 
cutors, administrators,  and  assigns,  that,  in  case  the 
intended  marriage  should  be  had  and  solemnised, 
he,  the  said  Charles  Howard,  should  and  would, 
within  twelve  calendar  months  next  after  the 
solemnisation  thereof^  make  or  execute  one  or 
more  sufficient  grant  or  grants,  demise  or  demises, 
unto  them,  the  said  Herbert  Westfaling  and  Sir 
Chandos  Hoskyns,  their  executors,  administrators, 
and  assigns,  if  he,  the  said  Charles  Howard  (party 
thereto)  should  so  long  live,  of  a  sufficient  part  of 
tlie  said  castles,  manors,  lands,  hereditaments,  and 
premises,  in  the  county  of  York,  or  elsewhere,  not 
being  of  less  annual  value  than  800L  by  the  year, 
and  of  his  reversionary  estate  and  interest  therein, 
unto  them,  the  said  Herbert  Westfaling  and  Sir 
Chandos  Hoskyns,  their  executors,  administrators, 
and  assigns,  to  hold  unto  them,  the  said  Herbert 
Westfaling  and  Sir  Charles  Hoskyns,  their  exe- 
cutors, administrators,  and  assigns,  for  the  term  of 
99  years,  if  the  said  Charles  Howard  (party  thereto) 
should  so  long  live,  upon  trust,  that  when  and  so 
soon  as  the  said  Edward,  Duke  of  Norfolk  should 
depart  this  life,  he  dying  without  issue  male  of  his 
body,  lawfully  begotten,  in  the  lifetime  of  the  said 
Charles  Howard  (party  thereto),  they,  the  said 
Herbert  Westfaling  and  Sir  Chandos  Hoskyns, 
and  the  survivor  of  them,  should,  by  all  proper 
ways  and  means,  levy  and  raise,  yearly  and  every 
year,  during  the  joint  lives  of  them,  the  said  Charles 
Howard  and  Frances  Fitzroy  Scudamore,  his  in- 
tended wife,  tKe  annual  sum  of  300/.  by  the  year, 
tax  free,  and  without  deduction,  and  should,  from 
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time  to  time,  pay  and  apply  the  same,  by  quarterly       1834. 
payments,  unto  such  person  and  persons,  and  for 
sach  intents  and  purposes,  as  she,  the  said  Frances 
Fitzroy  Scudamore,   should,  by  note  in  writing, 
from  time  to  time,  direct  or  appoint,  notwithstand- 
ing her  coverture;  and  when  and  so  often  as  no  such 
direction  or  appointment  should  be  made,  should 
pay  the   said  annual  sum,   or  so  much  thereof 
whereof  no  such  appointment  should  be  made  as 
aforesaid,  into  the  proper  hands  of  her,  the  said 
Fnmces  Fitzroy  Scudamore  for  her  separate  use, 
imd  in  augmentation  of  the  pin  money  therein- 
before appointed  to  be  paid  to  her  out  of  her  own 
estates,  and  in  which  grant  or  grants,  demise  or 
demises,  he,  the  said  Charles  Howard,  should  enter 
into  proper  covenants  for  the  due  payment  of  the 
said  annual  sum  of  SOOf.,  from  such  the  death  of 
the  said  Edward,  Duke  of  Norfolk,  he  dying  with- 
out issue  male  as  aforesaid,  unto  the  said  trustees, 
for  the  purposes  aforesaid,  in  such  manner  as  should 
be  reasonable  in  that  behalf. 

The  marriage  took  place,  and  recoveries  were  suf- 
fered according  to  the  covenants  in  the  settlement. 
In  the  month  of  September  1777»  Edward,  Duke 
of  Norfolk,  died  without  issue,  and  thereupon  Mr. 
Charles  Howard  became  Duke  of  Norfolk,  and  also 
became  entitled  in  possession  to  the  estates  in  the 
county  of  York  mentioned  in  the  settlement,  and 
thereupon  his  wife,  the  late  Dowager  Duchess  of 
Norfolk,  became  entitled  to  receive,  during  the 
joint  lives  of  herself  and  her  husband,  Charles,  late 
Duke  of  Norfolk,  the  said  annuity  or  yearly  rent 
charge  of  SOOLf  under  the  trusts  herein-before 
mentioned,  and  in  augmentation  of  the  pin  money 
secured  to  her  out  of  her  own  estates. 

R  3 
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1834..  In  the  year  I782,  Charles  Fitzroy  Scudamore, 

'  the  father  of  the  duchess,  died,  and  from  the  time 
of  his  death  she  became  entitled,  under  the  trusts 
of  the  settlement  of  her  estates,  to  receive,  during 
the  joint  lives  of  herself  and  the  said  Charles,  late 
Duke  of  Norfolk,  her  husband,  the  yearly  rent 
charge  of  700i  for  her  separate  use,  for  pin  money, 
in  lieu  of  the  yearly  sum  of  500/.,  theretofore  pay- 
able for  that  purpose,  and  in  addition  to  the  yearly 
rent  charge  of  300i  payable  out  of  her  husband's 
estates,  according  to  covenant  in  the  settlement 

Charles,  Duke  of  Norfolk,  made  and  published 
his  last  will  and  testament  in  writing,  dated  the 
25th  day  of  November  1815,  and  thereby  appointed 
the  Appellant,  Henry  Howard,  executor. 

On  the  I6th  day  of  december  1815,  Charles, 
Duke  of  Norfolk,  died,  leaving  the  duchess,  his 
widow,  surviving ;  his  will  was  proved  by  the  Ap- 
pellant in  the  Prerogative  Court  of  Canterbury, 
and  he  possessed  himself  of  the  personal  estate  of 
the  testator. 

In  the  month  of  April  1816,  a  commission,  in 
the  nature  of  a  writ  de  hmatico  inqtdrendo,  under 
the  great  seal  of  Great  Britain,  was  awarded  and 
issued,  directed  to  certain  commissioners  therein 
named,  to  inquire  of  the  lunacy  of  Frances  Fitzroy 
Howard,  Dowager  Duchess  of  Norfolk,  and  there- 
upon she  was  duly  found  and  declared  to  be  a 
lunatic,  and  that  she  did  not  enjoy  lucid  intervals, 
so  that  she  was  not  sufficient  for  the  government 
of  herself,  her  manors,  messuages,  lands,  tenements, 
goods,  and  chattels;  and  it  was  also  thereupon 
found  and  declared  that  she  had  been  in  the  same 
state  of  mind  from  December  I782. 

Various  proceedings  were  had  under  this  commis- 
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sion  of  lunacy;  and,  by  an  order  made  by  the  Lord       iss*. 
Chancellor,  bearing  date  on  the  13th  of  August 
I8I7,  in  the  matter  of  the  lunacy,  it  was  ordered  • 

that  the  care  and  custody  of  the  person  and  estate 
of  Frances,  Dowager  Duchess  of  Norfolk,  should 
be  granted  to  the  Respondent,  and  to  Sir  Edwin 
Francis  Stanhope,  and  Daniel  Burr^  and  that  all 
furdier  proceedings  in  the  affairs  of  the  lunatic 
should  be  carried  on  and  conducted  by  and  on 
behalf  of  the  Respondent,  and  Sir  Edwin  Francis 
Stanhope,  and  Daniel  Burr,  as  committees  of  her 
person  and  estate. 

It  was  alleged,  that  from  the  month  of  December 
1782,  no  part  of  the  yearly  rent  chaiges  of  7OO/. 
and  300/.  secured  to  her  grace  by  the  settlement, 
for  pin  money,  was  paid  to  her^  or  to  her  separate 
use,  or  according  to  her  appointment,  or  otherwise 
applied  for  her  benefit,  pursuant  to  the  trusts  of  the 
settlement ;  and  that  none  of  the  trusts  declared  of 
the  said  several  annuities  or  yearly  rent  cliarges  of 
700/.  and  S()0/.  for  pin  money,  or  for  securing  pay- 
ment thereof,  were  executed  from  the  month  of 
December  I782.     Upon  this  ground,  by  an  order 
made  in  the  matter  of  the  lunacy,  bearing  date  on 
or  about  the  10th  day  of  August   1819,  it  was 
ordered  and  directed  that  the  Respondent  and  Sir 
Edwin  Francis  Stanhope,  and  Daniel  Burr,  as  such 
committees,  should  be  at  liberty  to  institute  a  suit 
in  the  Court  of  Chancery,  against  the  Appellant, 
as  the  executor  of  Charles,  Duke  of  Norfolk,  and 
dl  other  proper  parties,  for  the  recovery  of  the 
arrears  of  the  yearly  rent  charges  <rf  700^  and  300/. 
from  the  month  of  December  1782,  till  the  time 
of  the  death  of  the  duke,  if  so  advised  by  counsel. 

In  May  1820,  the  Respondent  and  the  other 
R  4 
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18S4..  committees  filed  a  bill  in  the  Court  of  Chancery, 
in  their  own  names,  against  the  Appellant,  to 
recover  those  arrears ;  but  on  23d  of  October  1820, 
before  any  answer  was  put  in  to  that  bill,  the 
lunatic,  Dowager  Duchess  of  Norfolk,  died  intes- 
tate, and  soon  after  her  death,  letters  of  adminis- 
tration of  her  personal  estate  and  effects  were 
granted  to  the  Respondent,  by  the  proper  Eccle- 
siastical Court,  and  the  Respondent  thereby  became 
the  legal  personal  representative  of  the  duchess. 

By  the  death  of  the  duchess,  all  the  interest  of 
the  Respondent  and  Sir  Edwin  Francis  Stanhope, 
and  Daniel  Burr,  as  such  committees,  determined, 
and  the  suit  was  wholly  at  an  end. 

In  April  1823,  the  Respondent  filed  his  original 
bill  in  chancery  in  this  cause  against  the  Appellant, 
stating  the  facts  herein-before  mentioned,  and  pray, 
ing  *^  that  it  might  be  decreed  that  the  arrears 
"  of  the  annuities  or  yearly  rent  charges  of  yOOi 
"  and  300/.  from  the  month  of  December  1782, 
<<  till  the  time  of  the  death  of  Charles,  late  Duke 
"  of  Norfolk,  were  due  to  the  estate  of  Frances, 
*•  Dowager  Duchess  of  Norfolk ;  and  that  an 
**  account  might  be  taken,  by  and  under  the 
**  direction  of  the  Court,  of  what  was  so  due  in 
**  respect  of  such  arrears ;  and  that  the  samemi^ht 
**  be  paid  to  the  Respondent,  as  the  personal 
^^  representative  of  Frances,  late  Dowager  Duchess 
«  of  Norfolk,  out  of  the  pei*sonal  estate  of  Charles, 
"  late  Duke  of  Norfolk,  and  if  the  Appellant, 
**  Henry  Howard,  should  not  admit  assets  of 
**  Charles,  late  Duke  of  Norfolk,  sufficient  to  satisfy 
<<  the  arrears,  then  that  an  account  might  be  taken 
**  in  the  usual  manner,  by  and  under  the  direction 
"  of  the  Court,  of  the  estate  and  effects  of  Charles, 
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**  late  Duke  of  Norfolk ;  and  that  what  should  be  18S4. 
**  so  found  to  be  due,  might  be  paid  thereout  to 
<<  the  Respondent,  as  the  personal  representative  of 
«•  Frances,  late  Dowager  Duchess  of  Norfolk,  in  a 
<<due  course  of  administration,  and  for  general 
"reUef.*' 

Id  July  1823,  the  Appellant  put  in  his  answer 
to  the  bill  and  thereby,  among  other  things,  ad- 
mitted that  the  estates,  in  the  bill  of  complaint, 
mentioned  to  have  been  released  and  settled  in  and 
by  the  indenture  of  the  23d  of  March  177I,  were 
of  great  value ;   and  that  the  rents,  issues,  and 
profits   thereof,  subject  to  the  charges  and  out- 
goings a£fecting  the  same,  and  thereout  paid,  were 
received  and  enjoyed  by  the  late  Duke  of  Norfolk 
from  the  month  of  December  1782,  till  the  time  of 
his  death,  in  addition  to  the  estates  to  which  he 
was  entitled  in  his  own  right,  under  the  settlement 
of  the  ancient  domains  of  the  Dukes  of  Norfolk ; 
and  that  such  last-mentioned  estates  were  of  very 
great  value ;  and  it  was  also  thereby  admitted  that 
the  income  of  Charles,  Duke  of  Norfolk,  during  the 
period  in  the  bill  mentioned,  was  amply  sufficient 
to  enable  him  to  maintain  a  separate  establishment 
for  the  duchess,   suitable   to  her  rank,   without 
applying  any  part  of  the  rent  charges  of  700/.  and 
300^  for  that  purpose ;  and  that  the  Appellant  was 
possessed  of  personal  estate  and  effects  of  Charles^ 
late  Duke  of  Norfolk,  and  of  real  estates,  to  an 
amount  and  value  more  than  sufficient  to  pay  his 
just  debts,  which  had  come  to  the  knowledge  of 
the  Appellant,  and  also  the  alleged  arrears  of  the 
annuities  or  yearly  rent  charges  of  7OO/.  and  300/. 
The  answer  was  replied  to,  but  no  witnesses  were 
examined  on  either  side. 
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18S4.  The  following  admissions  were  signed  on  behalf 

of  the  Plaintiff  and  Defendant :  — 

*'  It  is  agreed,  for  the  purposes  of  the  discussion^ 
*<  that  the  said  duchess  shall  be  considered  to  have 
**  been  a  lunatic  from  1782,  without  lucid  intervals ; 
*'  this  to  be  without  prejudice  to  the  Defendant's 
"  hereafter  going  into  evidence  to  prove  lucid 
"  intervals,  if  the  Court  shall  be  of  opinion  that 
«*  the  rights  of  the  parties  would  be  affected  by 
**  that  being  proved,*' 

"  The  Plaintiffalleging  that  the  money  expended 
*<  upon  the  establishment  of  the  duchess  was 
''  much  less  than  the  amount  of  her  separate 
'<  income,  and  the  Defendant  alleging  that  it 
**  considerably  exceeded  it  j  it  is  agreed,  for  the 
**  purposes  of  the  discussion,  that  the  fact  as  to 
<<  such  deficiency  or  excess  shall  not  be  assumed 
*•  either  way,  but  that  a  reference  shall  be  made  to 
"  the  Master,  to  inquire  into  the  fact,  if  in  the 
<«  opinion  of  the  Court,  the  rights  of  the  parties 
«*  would  be  affected  by  the  proof  of  such  fact 
<«  either  way,  it  being  admitted  that  no  direct  pay- 
**  ment  was  made  to  her  separate  use,  according  to 
**  the  strict  provision  of  the  settlement." 

The  cause  came  on  to  be  heard  before  the  Vice- 
Chancellor  in  Michaelmas  term  1831,  and,  having 
been  fully  argued  *  before  him  on  the  7th  and  8th 
of  November  1831,  his  Honour  declared,  that  the 
arreairs  of  the  annuities  or  yearly  rent  charges  of 
700/.  and  300L  in  the  pleadings  mentioned,  from 
December  1782,  till  the  time  of  the  death  of 
Charles,  late  Duke  of  Norfolk,  which  happened  on 
the  15th  December  1815,  were  due  to  the  estate  of 
Frances,  late  Dowager  Duchess  of  Norfolk ;  and 
*  See  4  Simon's  Rep.  588. 
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|ii3  Honour  ordered  and  decreed,  that  it  should  be       1834. 
referred  to  the  Master  in  rotation,  to  compute  such      "^^ 
arrears,  and  to  tax  the  Respondent's  costs,  in  case         <"• 
the  parties  differed ;  and  the  Defendant,  by  his 
answer  admitting  assets,  it  was  ordered,  that  he 
should  pay  to  the  Respondent,  as  the  legal  personal 
representative  of  Frances,  late  Dowager  Duchess 
of  Norfolk,  the  amount  of  such  arrears,  and  such 
costs,  and  either  of  the  parties  was  to  be  at  liberty 
to  apply  to  the  Court  as  there  should  be  occasion. 
Against  this  decree,  the  executor  of  Charles,  late 
Duke  of  Norfolk,  appealed. 

For  the  Appellant,  Sir  Charles  WethereU  and 
Sir  WiUiam  Home. 

For  the  Respondent,  the  Solicitor-General  and 
Mr.  StuarL 

The  Lord  Chancellor. — Upon  one  part  of  this  2ist  June, 
case  I  entertain  so  clear  an  opinion,  differing  from  ^^^' 
that  of  the  Court  below,  that  I  shall  dispense  with 
the  necessity  of  a  reply  upon  such  part  of  the  ar- 
gument for  the  Respondent  as  touches  it,  reserving 
to  the  learned  counsel  for  the  Appellant,  if  they, 
upon  further  reflection,  shall  be  so  advised  to  urge 
their  argument  in  the  reply  quoad  the  rest  of  the 
case,  which  may  form  a  considerable  portion  of 
the  whole  sum  in  dispute. 

I  regard  this  question  as  one  of  considerable 
importance ;  of  some  interest,  from  the  peculiarity 
of  the  facts;  and  of  novelty,  in  respect  of  judicial 
decision.  It  is  a  case  of  the  first  impression ;  for 
there  is  no  decision,  there  are,  indeed,  no  dictaf 
in  any  other  case;  nor  is  there  any  authority 
of  any  text- writer  which  can  be  cited  either  appli- 
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18S4.      cable  to  it,  or  at  all  bearing  upon  it  so  as  to  throw 
any  light  upon  the  argument. 

The  facts  of  the  case  were  shortly  these  :— 
Charles,  Duke  of  Norfolk,  then  Mr.  Howard,  heir 
apparent  to  Mr.  Howard,  of  Greystoke,  in  Cum- 
berland, and  son  of  the  heir  presumptive  of 
Edward,  then  Duke  of  Norfolk,  intermarriedi  in 
the  year  1771  >  with  Miss  Frances  Fitzroy  Scu- 
damore,  a  lady  of  large  fortune,  her  property 
in  land  at  that  time  consisting  of  from  4000^ 
to  5000/.  a  year,  in  the  county  of  Hereford  and 
other  counties  j  her  property  in  money  amount- 
ing to  24,000/.  The  whole  of  that  money,  with 
the  exception  of  such  part  as  might  be  neces- 
sary for  her  paraphernalia  at  the  marriage,  was 
taken  possession  of  under  the  contract  of  marriage 
by  the  husband  ;  the  rents  and  profits  of  the  es- 
tates, by  operation  of  law  during  the  coverture, 
became  his;  but,  by  the  marriage  settlement,  there 
was  a  provision  made  for  the  separate  use  of  the 
wife  to  this  effect :  that,  in  respect  of  pin  money, 
the  recital  (the  preamble  of  the  settlement)  states 
that  it  had  been  agreed  to  provide  so  much,  to  be 
afterwards  increased  so  much.  The  opei-ative  part 
of  the  instrument  drops  the  name  of  <*  pin-money  ;** 
and  not  recurring  to  "pin-money,**  settles,  in 
trustees  for  her  life,  700/.  a  year,  reserved  out  of 
the  rents  and  profits  of  her  estates ;  but  as  those 
rents  and  profits  became  the  husband's,  this  700/. 
was  as  much  given  by  him  as  if  it  had  been  given 
out  of  the  reversion  of  the  Greystoke  estates  in  the 
possession  of  his  father,  which  would  come,  and 
which  eventually  did  come,  to  him  upon  his  fa- 
ther's death,  and  were  put  in  settlement  and  con- 
veyed to  that  amount ;  or  as  if  it  had  been  given 
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out  of  any  of  the  Norfolk  estates  when  they  should       1834. 
be   vested   in  his   possession.    This  yearly  sum 
coining  out  of  her  property  makes  no  difierence 
whatever  in  the  l^al  effect  and  substance  of  the 
provision ;  because^  whether  he  gave  it  out  of  his 
own  estates  or  reserved  it  out  of  her  estates,  he 
equally  infringed  upon  his  own  right,     The^'fi^ 
mariii  would  have  vested  the  whole  rents  and 
profits  of  her  estates  just  as  much  as  of  his  own 
estates  in  himself  during  the  coverture.    There  is 
a  reference  in  the  latter  part  of  the  deed  to  the 
same  sum  of  700/1  a  year,  as  follows  i  <<That  when 
<<  he  should  succeed  to  the  estates  in  which  he  was 
**  severally  heir  apparent  and  heir  presumptive,  the 
*<  GrejTStoke  estates  as  heir  apparent,  and  the  Nor- 
**  folk  estates  as  heir  presumptive,  that  300/.  a  year 
<*  should  be  added  to  die  700L  a  year,  as  it  is  there 
<*  said  to  increase  by  so  much  the  sum  of'JOOL  ay  ear 
<<  already  set  apart  for  the  wife,  in  respect  of  pin 
'*  money,  or  the  augmentation  of  the  pin  money 
"  herein^before  set  apart  and  provided  for  Mrs. 
'*  Howard."      There  is  then  another  provision 
made,  contingent  on  the    succession   devolving 
upon  him  of  these  magnificent  estates :  2000A  a 
year  was  to  be  added  to  her  then  jointure ;  the 
consequence  of  which  was,  that  on  surviving  her 
husband  she  was  to  enjoy  the  whole  rents  and 
profits  of  her  own  estates,  supposing  there  was  no 
issue  of  the  marriage,  and  2000/.  a  year  if  he  sue* 
ceeded  to  his  expected  property. 

Such  was  the  state  of  matters  at  the  marriage 
which  was  then  solemnised.  From  a  very  early 
period,  unhappily  the  mind  of  the  duchess  proved 
to  be  unsound,  though  no  commission  of  lunacy 
was  then  taken  out  against  her:  she  remained 
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18S4,  cohabiting  with  her  husband;  that  is  to  say,  living 
in  the  same  house,  and  even  occupying  the  same 
chamber  with  him,  till  the  year  1809.  For  the 
next  six  years  of  the  duke's  life  there  was,  I  think, 
more  of  separation.  But  this  is  at  any  rate  cer* 
tain,  that  during  the  period  from  the  year  1782  to 
December  1815,  when  his  grace  died,  by  the  in- 
quisition  under  the  commission  of  lunacy,  sued 
out,  for  the  first  time,  upon  the  duke's  death,  she 
was  fouud  to  have  been  of  unsound  mind.  She 
survived  her  husband  five  years.  In  1820,  a  bill 
was  filed,  upon  the  suggestion  of  Lord  Eldon,  then 
sitting  in  matters  of  lunacy.  This  bill,  filed  after 
her  death,  led  to  the  decree  which  is  now  brought 
under  the  review  of  your  lordships  by  the  present 
appeal. 

The  duchess  (an  important  fact,  which  is  not 
denied)  continued  to  enjoy  good  bodily  health. 
She  lived  not  much  in  society,  but  was  not  con- 
fined. She  went  about;  she  was  visited  and  visiting 
to  a  certain  extent ;  and  the  duke,  it  is  not  denied, 
(but  if  so,  that  will  be  the  subject  of  inquiry,)  paid 
for  her  maintenance ;  and  when  living  separate  for 
several  years,  as  she  did  generaUy,  and  having  a 
separate  establishment,  no  doubt  he  paid  all  those 
paraphernal  expences,  all  those  personal  expences 
with  which  more  or  less  pin-money  has  connection. 
The  committee  having  done  nothing  in  this 
matter  during  her  grace's  life,  and  making  no 
claim  at  all,  as  I  understand,  the  personal  repre- 
sentatives of  the  duchess  prefer  a  claim  against  the 
personal  representatives  of  the  duke,  to  this  effect, 
and  amount:  they  say ;  The  duchess  had  a  right 
to  pin-money;  first  700/.,  and  then  1000/L  a  year. 
If  she  had  been  a  person  of  sound  mind,  the  de- 
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mand  could  not  have  gone  back  beyond  a  year  j       ISS4. 
because,  beyond  a  year,  or  a  year  and  a  fraction, 
the  Court  never  has  allowed  pin-money  claims  to 
go  back.   But  this  is  said  to  be  upon  the  presump- 
tion that  the  wife,  by  acquiescence,  releases  the 
claim,  and  as  that  presumption  can  have  no  place 
in  the  case  of  a  lunatic,  the  Court,  it  is  contended, 
is  not  confined  to  the  year  or  the  year  and  a  frac« 
tion,  in  this  case,  as  it  would  be  in  any  other.     It 
is  contended  that  you  must  go  back  the  whole 
time ;  and,  accordingly,  82,000/.,  dr  thereabouts,  is 
the  sum  which  is  substantially  awarded  by  this 
decree  to  be  paid  by  the  personal  representatives 
of  the  duke  to  the  personal  representatives  of  the 
dachess  in  respect  of  an  unsatisfied  and  unreleased 
daim  of  pin-money. 

Now  first,  I  must  observe,  that  there  id  no  case 
in  which  it  has  ever  been  held,  as  far  as  I  know, 
that  the  personal  representatives  of  the  wife  can 
go  back  for  a  year,  or  even  any  part  of  a  year, 
for  the  arrears  of  pin-money.  That  the  wife  her- 
self can  go  back  is  admitted  ;  but  then  they  say, 
on  the  part  of  the  Respondent,  if  the  wife  can  go 
back  for  a  year,  it  follows,  as  a  matter  of  course, 
that  her  representatives  can  go  back ;  because, 
how  can  one  have  a  claim  which  does  not  survive 
to  the  representative?  I  see  a  very  material  dif- 
ference between  the  wife  herself  and  her  personal 
representative,  in  respect  of  pin-money.  There 
may  be  no  difierence  in  the  case  of  an  ordinary 
debt,  where  there  is  no  peculiar  relation  between 
the  debtor  and  the  creditor;  which  peculiar  rela- 
tion it  is  that  distinguishes  pin-money  from  all 
other  cases.  What  signifies  it  to  the  debtor  whe- 
ther he  pays  the  creditor  himself  or  his  personal 
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18S4.  representative?  What  signifies  it  to  me  if  I  owe 
1000/.  (an  annuity)  to  A.  B.,  whether  A.  B.  dies 
and  I  pay  it  to  C,  his  representative,  or  pay  it  to 
A.  B.  himself?  I  am  bound  to  pay  him  and  his 
executors,  administrators,  and  assigns ;  and  though 
at  law  my  debt  is  not  assignable,  yet  in  Equity  it  is 
assignable,  and  X  am  bound  to  pay  the  representsp 
tive  just  as  much  as  I  was  bound  to  pay  the  original 
creditor.  But  is  that  the  same  entirely  and  in  all 
respects  with  pin-money  ?  Very  much  the  reverse. 
This  leads  me  to  consider  what  pin-money  is ;  for 
what  purpose  it  is  given ;  with  what  view  it  is  set 
apart  and  provided ;  in  what  right  the  wife  enjoys 
it ;  and  by  what  obligation  the  husband  pays  it 
It  is  not  an  ordinary  case.  It  is  not  a  gift  from 
the  husband  to  the  wife  out  and  out.  It  is  not  to 
be  considered  like  money  set  apart  for  the  sole  and 
separate  use  of  the  wife  during  the  coverture,  ex- 
cluding the  j!^  mariti;  but  it  is  a  sum  set  apart 
for  a  specific  purpose,  due  to  the  wife  in  virtue  of 
a  particular  arrangement,  payable  by  the  husband, 
by  force  of  that  arrangement  and  for  that  specific 
purpose.  I  am  subject  to  be  corrected  upon  this  as 
upon  all  other  subjects,  and  to  be  better  informed ; 
but  I  have  not  in  this  case  received  any  such  cor- 
rection ;  I  have  not  had  the  benefit  of  any  light 
better  than  I  possess  myself.  I  have  heard  nothing 
whatever  to  shake  my  opinion,  that  pin-money  is, 
with  respect  to  the  personal  expence  of  the  wife, 
for  the  dress  and  the  pocket-money  of  the  wife : 
from  its  very  name  there  is  a  connection  with  the 
person.  It  means  that  which  goes  to  deck  or  attire 
the  person  of  the  wife,  and,  as  I  should  say,  upon 
a  somewhat  larger  construction,  to  pay  her  ordi* 
nary  personal  expences.    A  person  in  a  humble 
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Station  of  life  pays  his  wife's  bills  as  he  pays  his  1834. 
own.  A  person  a  little  higher  is  accustomed  to 
make,  for  common  convenience,  an  allowance  of 
so  much  for  house-keeping  expences,  if  she  is 
prwposita  rebus  domesticiSf  and  so  much  over  for 
her  own  dress  and  the  dress  of  her  children.  A 
person  in  a  higher  station  still  makes  a  general  ar- 
rangement which  probably  extends  over  years,  if 
not  over  the  whole  coverture ;  and  a  person  in  a 
higher  station  still,  makes  the  arrangement  of  pin- 
money  by  the  marriage  settlement,  which  is  as 
much  as  to  say,  ^*  You,  the  wife,  shall  not  be  re* 
"  duced  to  the  somewhat  humiliating  necessity  of 
*<  disclosing  to  me  every  want  of  a  pound  to  keep 
*'  in  your  pocket,  or  of  taking  my  pleasure^  and 
"  obtaining  my  consent  every  time  you  want  to 
'*go  to  the  milliner's  shop  to  order  a  dress  for 
"  yourself;  but  you  shall  have  so  much,  consistent 
^  with  my  estate  and  my  income,  which  you  shall 
'*  retain  apart  from  me,  and  exempt  from  ray 
'*  control."  It  is  a  refinement  which  the  law  has 
introduced  peculiar  to  the  bargain  or  arrange- 
ment previous  to  and  upon  the  marriage.  The 
husband,  exempting  it  from  his  control,  may  be 
supposed  to  say,  <*  There  shall  be  your  dress- 
«*  money,  your  pocket-money,  your  fund  for  sepa- 
"  rate  personal  expences,  set  apart  for  you  during 
"  the  coverture.*' 

Now,  this  I  take  to  be  clearly  the  nature  of  pin- 
money;  and  if  it  be  so,  it  is  equally  clear  that  no 
nobleman  or  person  of  a  high  and  honourable  de- 
gree, being  in  wealthy  circumstances,  would  ever 
dream  of  making  an  aJlowance  to  his  wife  for  pin- 
money,  if  he  were  at  the  same  time  to  be  paying 
all  her  bills  year  after  year,  her  milliner's  bills,  and 
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W34^  Others,  over  and  above  her  pin-money.  If  it  id  tli« 
lAght  construction  of  law  upon  pin-money  that  the 
husband  is  to  pay  the  bills,  although  he  has  pro> 
vided  the  other  fund,  the  sooner  it  is  known  t^  idl 
persona  about  to  enter  into  the  state  of  n»atiiinoBy 
the  better*  But  that  being  clearl()%  aecordiiisg  to 
my  view  of  the  case,  not  the  intendment  of  the  law 
lipon  the  subject,  and  pin-money  being  such  as  I 
have  described,  what  follows?  I  take  this  to 
foUow,  that  there  is  a  dilOSereoce  between  this  and 
a  debt  to  strangers;  a  dilBference  arising  from  a 
sepacate  fund  being  set  apart  as  pin-money,  and 
from  the  mode  in  which  it  ia  fc^  he  expeoded^-^ 
the  kind  of  expence  whicliL  it.  is  kiteod^d  to  defray, 
T-^aa  expenditure  in  which  the  husband  as  weU 
as  the  wiie  may  be  said  to  have  au  interest  The 
wife  t&  to  dress  according  to  his  rank^  not  her  own. 
Here  the  lady  became  the  wife  of  Mr.  Howard  of 
Greystoke  immediately,  but  she  became  in  ex^ 
pectancy  a  duchess;  because  her  husband,  as  it 
was  known  at  that  time^  stood  in  the  line  of  suo 
cession,  and  made  provision  for  the  event  of  his 
succession,  to  Duke  Edward*  He  was  to  pay  to 
his  wife,  as  duchess,  so  much  more  jointure^  and 
so  muck  more  pin-money.  On  Duke  Edward's  de- 
cease,  she  was  to  become  the  very  first  lady  in  the 
land  of  a  subject ;  she  was  to  be  provided  for  ac- 
cording to  the  magnificence  of  tbfU;  high  station 
of  Premier  Duchess,  Countess,  and  Baroness  of 
England,  occupying  the  highest  station  which  any 
female  subject  of  the  King  could  possess  out  of  his 
own  royal  family :  she  was  then  to  be  adorned, 
-according  to  her  degree,  not  aA  Miss  Frances  Fitz- 
v&y  Scudamore,  but  as  the  wife  of  Charles  Duke  of 
Norfolk,  Earl  Marshal  of  England.    She  was  to 


ON   APPEALS   AND    WRITS    OF   KRROlt.  349 

maintain  that  station  which  she  derived  from  being       162^4. 
bis  coQsort;^  a  station  next  to  royalty  in  the  society 
of  diis  country.     It  was,  therefore,  the  duke's  in- 
terest that  this  money  should  be  retained  for  sup- 
porting his  wife's  rank ;  and  this  ample  provision 
was  made  plainly  with  a  view  to  suppoirting  the 
statiim  of  his  wife.     The  duke^  her  husband,  had 
the  &nd  in  a  certain  degree  in  his  own  power; 
and  it  is  in  contemplation  of  that  power  that  the  law 
says,  «*  You  shall  not  go  back  beyond  a  year."     If 
his  wife  chooses  to  dress  herself  like  a  mechanic's 
housewife  or  a  farmer's  dame,  instead  of  the  first 
duchess  of  the  land,  and  to  pay  202.  of  her  10002. 
a  year,  instead  of  appearing  in  the  attire  becoming 
her  condition  ^  if,  instead  of  paying  for  dress,  of 
which  the  Duke  of  Norfolk  would  have  no  reason 
to  be  ashamed  when  he  took  her  to  Court,  she 
dressed  like  a  tradesman's  wife,  — *-  the  Court  of 
Chancery  would  not  have  given  her  an  account  of 
the  fund.  It  is  an  error  to  suppose  that  the  ground 
on  which  the  Court  of  Chancery  would  refuse  to 
go  heck  a  year,  is  only  because  of  the  supposed 
satis&ction  or  acquiescence;  that  is  not  the'  sole 
reasGQ.    The  Court  refuses  to  go  back  for  this 
obvimis  reason-— that  the  money  is  meant  to  dress 
die  wife  so  to  keep  up  the  dignity  of  the  husband, 
not  for  the  mere  accumulation  of  the  fund;  and  as 
it  is  meant  that  the  money  should  be  expended  for 
the  hosband^s  honour,  to  support  his  and  her  rank 
in  society,  she  would  in  vain  come  to  the  Court  of 
Chancery,  and  say,  "  Pay  900/.  into  my  banker's 
*«  for  eleven  years,  for  I  only  spent  lOOL  when  it 
"was  meant  that  I  should  spend  lOOOi"'    The 
Court  of  Chancery  would  say,  **  Your  grace  comes 
•«  here  in  vain ;  you  might  have  asked  it  year  by 

s  2 


250  CASES  IN  THE  HOUSE  OF  LORDS 

18S4.  w  year,  and  we  should  have  given  it  you.'*  Now, 
observe,  this  provides  a  check  and  control  to  the 
husband;  it  prevents  the  wife  from  raispending 
the  money ;  it  secures  the  appropriatiou  of  the 
money  to  its  natural  and  original  purpose ;  and  it 
is  for  that  view,  quite  as  much  as  on  account  of 
the  presumed  satisfaction  by  acquiescence,  that  the 
Court  of  Chancery,  on  principle,  and  by  a  setded 
rule  on  the  subject,  will  not  allow  a  wife  to  claim 
pin-ihoney  beyond  a  yean  This  illustrates  the 
reason  urged  hy  Sir  Charles  fVetherell,  and  the 
distinction  he  justly  took  in  the  course  of  his  ar- 
gument between  the  representative  taking  the 
money,  and  the  iieife  herself  taking  it.  It  is  one 
thing  to  say  that  during  the  wife's  lifetime  a  year's 
arrear  shall  go  to  the  wife,  and  a  totally  different 
thing  to  say  that  the  Duke  of  Norfolk  shall  pay  the 
wife's  personal  representative  1000/.  The  Court 
sees  that  the  Duke  of  Norfolk  will  have  some  in- 
terest and  advantage  in  having  paid  the  wife  lOOOil 
of  arrear,  because  it  pays  the  milliner's  bills,  which, 
but  for  that,  he  is  liable  to  pay :  if  she  has  run  up 
1000/.  of  debt  with  her  milliner  for  dress,  or  with 
her  jeweller  for  the  wear  and  tear  of  paraphemaUa; 
if  she  has  incurred  a  bill  which  is  consistent  with 
the  degree  and  station  of  the  duke  in  the  Peerage, 
— he  might  be  compelled  by  an  action  at  law  to  pay 
it  But  if  the  pin-money  is  paid  to  the  represent- 
ative of  the  wife,  the  duke  is  still  liable  to  the 
action.  That  forms  a  most  material  distinction  be- 
tween this  and  the  case  of  a  common  debt.  If  I 
have  a  debt  against  the  Duke  of  Norfolk,  it  is  quite 
immaterial  to  him  whether  he  pays  it  to  me  or  my 
representatives  afler  my  death ;  because  if  he  pays 
it  to  my  representatives  he  is  not  liable  to  pay  it 
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over  again  :  but  very  different  is  this  debt  of  pin-  iss*. 
money;  for  if  he  pays  it  to  his  duchess's  represent- 
ative the  year  after  her  death,  he  is  hable  to  pay  to 
the  duchess's  milliners,  if  they  bring  an  action 
against  him  the  day  after  he  has  paid  it  to  the 
duchess's  personal  representative.  This  is  a  con- 
vincing proof  of  the  total  difference  between  the 
two  cases.  It  illustrates  strongly  that  which  is  the 
foundation  of  my  opinion — the  difference  between 
pin-money  and  other  claims ;  but  it  also  answers, 
and,  I  think,  irresistibly  answers,  the  argument 
urged  with  some  plausibility  for  the  Respondents, 
that  if  the  money  due  to  the  duchess  were  a  year's 
arrear,  or  a  year  and  a  fraction's  arrear,  as  one  of 
the  cases  gives  it,  therefore  it  must  be  equally  due 
to  the  duchess's  representatives.  No  case  can  be 
produced  which  shows  that  a  single  farthing  has 
been  given  by  the  Court  of  Chancery,  even  for  a 
month's  arrear  of  pin-money,  to  the  wife's  repre- 
sentatives. To  the  wife  herself  it  has  been  given ; 
to  her  representatives  never^ 

I  have  dwelt  so  long  upon  this  topic,  not  merely 
to  illustrate  the  distinction  I  take  between  pin- 
money  and  other  separate  estate  of  the  wife,  but 
for  another  reason  also — because  it  carries  your 
Lordships  a  good  way  in  the  argument  of  the  case 
upon  the  part  of  it  which  I  am  about  now  to  dis- 
pose of,  and  materially  aids  Sir  Charles  WetherelPs 
contention  upon  the  other  part  of  the  case,  where 
he  denies  altogether  the  liability  even  for  one 
yearns  arrear  of  this  pin-money, — denies  that  the 
personal  representatives  of  the  duchess  have  a 
right  to  claim  it  against  those  of  the  duke. 

I  proceed  to  apply  the  argument  to  the  first 
part  of  the  case,   with   which   alone  I  am   now 
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183*.      de^ng.     It  is  surely  a  very  hnpevfect  view  which 
is  taken  of  the  foundation  of  the  cases  in  Chan** 
eery  allowing  a  year's  arrear  to  be  claimed  by  th« 
wife  during  her  life,   to  say  that  this  is  owing 
to  a  presumption  of  satisfaction  of  the  former 
years:  I  think  that  is  not  the  only  foundation. 
I   have  suggested  another,  from  the  nature  of 
pin-money ;  but  I  will  state  to  your  Lordshipi  Q 
ground  which   seems,  in   the   present  ca9e»  de- 
cisive against  the  judgment  of  his  Honour :  there 
is  a  presumption  of  actual  satisfaction  of  the  party's 
demand  in  this  way.    The  wife  having  the  pin- 
money  allowed  her  for  the  purpose  of  her  apparel 
and  pocket-money,  the  Court  says,  "  We  will  not 
♦*  suppose  you  to  be  above  a  year  without  the 
♦•  means  of   dressing  yourself  according  to  your 
♦•  rankf  or  paying  your  tradesmen's  bills ;  but  we 
««  will  suppose  that  the  year  before,  and  in  all  pre- 
"  ceding  years,  they  were  paid  by  the  husband; 
"  and  we  know  that  if  he  has  not  paid  them,  be  is 
<<  liable  to  pay  them,  being  for  necessaries,  ac« 
«  cording  to  his  state  and  degi-ee.*'     Can  any  per- 
son doubt,  who  coqsiders  the  subject,  that  precisely 
the  same  presumption  is  applicable  to  the  case  of 
this  i^ob^e  lady  as  to  the  case  of  any  wife  who 
might  have  been  of  sane  mind  all  her  life?    It  is 
true,    the  duchess   was   of  non-sane  mind  and 
memory ;   it  is  true  that  the  inquisition  declares 
this  affliction  to  have  begun  in  178S.     But  is  a 
lunatic  incapable  of  receiving  monies  paid?  or, 
putting  monies  paid  out  of  the  case,  is  a  wife,  be- 
cause she  is  a  lunatic,  incapable  of  receiving  the 
benefits  of  the  expenditure  of  money  ?    May  not 
money  be  expended  for  her  ?   Might  not  the  duke 
pay  her  milliner's  bills  ?    Might  he  not  pay  for  the 
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oroaironte  of  the  person,  decked  in  them  to  hia      i^s^* 
credit  and  her  own  ?    Might  not  all  this  happen     1^^^^ 
year  after  year  just  as  much  if  she  were  lunatic  as         ^- 
if  she  were  of  sound  mind  ?    The  argument  for 
die  Respondent  is  this,  you  canciot  presume  satis^ 
fiction,  because  she  cannot  release  a  debt«  bein^  d 
lunatic  $  you  cannot  presume  silence  to  be  acqui*^ 
escence^  or  an  abandonment  or  waiver  of  her 
claim,  because  silence  in  a  lunatic  would  not  make 
that  claim  amount  absolutely  to  any  thing.  I  agree 
that,  generally  speaking,  it  does  not :  but  there  is 
another  principle,  there  is  another  presumption 
to  be  taken  into  the  Account,  which  is  applicable  to 
the  case ;  and  that  is  the  ground  upon  which  the 
Court  acts,  in  giving  nothing  beyond  the  year,  or 
at  most  the  year  and  fraction  t   the  presumption 
is  thiis,  that  the  money  has  been  paid,  if  not  di-* 
recti y  to  the  wife  in  money,  yet  received  in  bills 
paid  by  the  husband,  or  incurred  for  necessaries  or 
ornaments  for  the  use  of  the  wife's  person.     Will 
any  man  contend  that  such  a  principle  of  decision 
does  not  apply  to  the  case  of  a  lunatic  ?    Can  it  be 
doubted  that  a  lunatic  may  receive  payment  by 
the  discharge  of  her  milliner's  bills,  and  thereby 
satisfy  a  demand  for  pin-money  ?   Rn-money  is,  in 
its  liatiite,  for  the  use  and  purpose  of  paying  these 
milliners'  bills;  the  only  difference  is,  that  the  Duke 
of  Norfolk,  instead  of  paying  over  to  his  duchess 
money  wherewith   she  might    pay  her  milliner, 
paid  her  milliner,  and  saved  her  the  trouble  of 
transmitting  the  sum.    The  law,  on  this  pmnt  at 
least,  is  as  clear  both  in  Equity,  and  in  Lunacy, 
and  at  Common  Law,  as  that  a  man's  eldest  legi- 
timate son  is  his  heir  to  freehold  land.     A  lunatic 
cannot  bind  himself  by  bond,  I  admit;  a  lunatic 

s  4 
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18S4.  cannot  bind  himself  by  bill ;  a  lunatic  cannot 
release  a  debt  by  specialty;  a  lunatic  cannot  be 
a  conusor  in  a  statute  merchant^  staple,  a  judg- 
ment, warrant  of  attorney,  or  any  other  security : 
but,  that  a  lunatic  cannot  receive  payment  of  a 
debt ;  that  a  lunatic  cannot  receive  monies'  worth, 
and  thereby  make  himself  his  executors,  and  ad- 
ministrators, that  is,  his  assets,  liable  in  discharge 
for  what  he  has  received,  —  I  hear  to-day,  for  the 
first  time«  I  do  not  say  that  I  hear  it  broadly 
stated,  because  the  learned  counsel  are  too  good 
lawyers  to  state  such  a  proposition  directly,  but 
I  hear  it  assumed;  I  hear  arguments  built  on 
the  assumption,  which,  but  for  that  assumption, 
crumble  into  pieces  the  moment  you  touch  them. 
It  is  the  foundation  of  the  whole  of  those  argu- 
ments. I  constantly  pressed  the  learned  counsel 
to  say  what  possibility  there  was  of  distinguishing 
the  case  of  the  duchess,  being  a  lunatic,  from  that 
of  any  other  wife,  not  being  a  lunatic,  in  respect 
of  the  presumption  of  payment  of  milliners'  bills, 
and  upon  the  position  that  the  duke,  the  husband, 
was  not  bound  to  pay  twice  over  the  money  pro- 
vided for  the  payment  of  these  bills,  and  I  think 
I  received  not  only  no  satisfactory  answer,  but 
no  answer  at  all.  I  generally  received  an  argu- 
ment upon  another  part  of  the  case  in  answer  to 
those  inquiries. 

In  the  case  of  Lord  Portsmouth*,  a  heavy  bill 
was  made  the  subject  of  an  action  by  a  coach- 
maker  against  his  committee,  for  whom  I  was  of 
-counsel.  The  Earl  was  an  undoubted  lunatic; 
an  inquisition,  after  much  litigation,  had  been 
found;  the. jury  had  carried  back  their  finding 
beyond  the  period  of  the  coachmaker's  bill,  con- 
♦  Bag«ter  v.  E.  Portamouthi,  5  B.  &  C.  170. 
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sequently  the  production  of  that  inquisition  was 
prima  Jade  evidence  of  the  lunacy.  The  jury 
found  for  the  Piaintifi^  under  the  direction  of  the 
Lord  Chief  Justice;  and  tiie  Court  afterwards 
refused  to  disturb  the  verdict,  holding  that  the 
committee  were  bound  to  pay,  notwithstanding  the 
finding  upon  the  inquisition.  A  case  occurred  a 
year  after  at  York,  to  the  same  effect  There 
we  set  up  a  defence  of  lunacy,  and  Mr.  Justice 
Bayley  would  hardly  allow  the  objection  to  be 
raised.  He  said,  **  You  cannot  stultify  yourselves 
^  in  this  way :  Is  a  man  of  doubtfUl  sanity  to 
«go  about  dealing  with  honest  tradesmen,  and 
'*  to  say  afterwards  he  will  set  up  his  lunacy  to 
«  avoid  paying  the  bill  ?  There  is  nothing  extra^ 
<«  vagant  in  this  bill :  there  was  nothing  to  give 
**  the  party  notice  that  he  was  dealing  with  a  mad- 
"  man  j  he  got  the  goods  delivered  to  him."  A 
verdict  was  recovered,  and  the  defendants  never 
sought  to  set  it  aside. 

The  practice  is  the  same  in  lunacy.  Nothing  is 
more  common  than  for  the  Chancellor  to  confirm 
a  Master's  report,  making  allowances  to  A.  .B.  for 
monies  paid  for  the  use  of  the  lunatic ;  to  C.  D. 
for  having  maintained  the  lunatic ;  to  £.  F.  for 
having  clothed  the  lunatic.  Upon  what  ground 
are  a]l  these  allowances  made  ?  Not  from  kind- 
ness, not  from  charity,  not  for  the  convenience  of 
the  parties ;  but  because  they  are  debts ;  because 
in  the  eye  of  that  court—  be  it  a  court  of  law,  or 
a  court  of  equity,  or  the  Chancellor  sitting  in 
lunacy, — they  are  valid  debts  incurred  by  the  un- 
fbrtunate  insane  person,  and  are  discharged  by  the 
justice  of  the  Court  It  is  certainly  done  not  for 
the  interest  of  the  lunatic,  because  that  would  be 
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better  consulted  by  rejecting  the  claim  and  by 
saying,  "  Why  did  you  throw  away  your  money 
*^  or  your  care  on  an  insane  person,  who  had  noi 
•^  the  power  of  paying  you  or  binding  himsdf  to 
^*  pay  you,  and  who  could  give  or  take  no  rdease 
*«forit?'' 

Now  these  cases  can,  upon  no  conceivable  priu' 
ciple,  be  distinguished  from  the  one  I  am  now 
arguing :  for  they  all  show  that  the  lunatic,^-*who8e 
silence  would  be  no  consent ;  whose  acquiescence 
would  Jiot  be  a  waiver ;  whose  obligation  by  a  bond 
would  not  bind  him  ;  whose  conusance  of  a  judg* 
ment  would  not  bind  him  to  the  conusee,— may 
nevertheless,  by  receiving  the  property  of  another, 
and  using  it  for  his  own  benefit,  or,  as  in  this  case, 
receiving  clothes,  or  the  value  in  payment  fot 
millinery  or  repairs  of  articles  of  dress,  can  yet  so 
far  bind  himself  to  the  person  who  pays  for  the 
goods,  as  to  enable  him  to  set  off  the  money  so 
paid  for  the  lunatic  against  a  claim  in  pari  materia^ 
that  is,  against  a  claim  of  money,  which  was  pro- 
vided as  the  alteroative  of  his  not  paying  for  the 
goods.  The  duke  pays  for  the  dress  instead  of 
paying  the  1000/.  a  year;  and  the  party  being  a 
lunatic  is  no  more  reason  for  refusing  him  the 
power  to  set  off  money  so  paid  to  the  milliners^ 
than  if  she  were  a  person  of  sound  mind,  where  es 
concessis  it  is  ^uite  clear  it  would  be  set  off*  I 
feel  no  doubt  whatever  upon  this  point,  and  have 
no  hesitation  in  pronouncing  my  opinion  that  as 
regards  the  judgment  of  the  Vice-ChanccUor^  it 
cannot  stand ;  that  the  case  must  at  all  events  go 
back  to  the  Master,  with  power  to  the  personal 
representatives  of  his  grace  the  late  Duke  of 
Norfolk  to  set  off  whatever  may  be  proved  to 
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have  been  properly  paid  by  him  in  respect  of  the       1S34.^ 
lunatic.  '^ 

Upon  the  other  question.  Whether  there  is  any 
claim  at  all  upon  the  part  of  the  representatives,  I 
profess  to  have  an  inclination  of  opinion  also  fa*, 
vourable  to  the  Appellant*  I  have  stated  generally 
the  grounds  upon  which  I  distinguish  pin-money 
irom  all  other  debts;  upon  these  grounds,  as  at 
present  advised,  I  incline  to  reject  altogether  this 
claim  of  pin-money  by  the  personal  representatives 
of  the  duchess  against  the  duke's  representatives,  as 
inconsistent  with  the  nature  of  the  thing.  But  this 
part  of  the  case  is  of  the  first  impression.  1  have 
heard  the  alignments  urged  for  the  Respondent 
with  veiy  great  ab'dity  by  both  the  Solicitor*Xjre- 
neral  and  Mr.  Stuart,  who  have  done  all  pos- 
sible justice  to  their  clients;  and  I  wish  to  be 
assisted  by  the  reply  of  the  learned  counsel  for  the 
Appellant. 

Before  concluding  these  observations,  and  clos^ 
ing  them  with  the  proposition  I  am  about  to 
throw  out  to  the  parties,  I  shall  add  another  ob- 
servation which  may  illustrate  the  distinction  be^ 
tweea  pin-money  and  other  property  of  the  wife. 
I  have  shewn  the  distinction  between  a  daim  of 
pin-money  and  debts  claimed  by  a  stranger  cre- 
ditor against  a  stranger  debtor.  But  deserve  also 
the  material  difference  between  this  case  of  pin- 
money  in  all  its  incidents  as  well  as  in  its  nature. 
Observe  the  different  way  in  which  the  Court 
deals  with  it  and  with  money  settled  to  the  se- 
parate use  of  the  wife.  I  was  surprised  to  hear  it 
said  that  these  cases  are  subject  to  the  same  rule 
as  if  they  were  pin-money ;  that  the  claim  of  the 
wife  is  confined  to  a  year  in  the  cases  of  separate 
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1834.  estate.  Can  any  body  seriously  maintain  that  as  a 
proposition  of  law  ?  Suppose  I  settle  upon  a  wife, 
with  no  reference  to  pin-money,  1000/.  a  year,  to 
her  sole  and  separate  use,  her  receipts  only  to  be  a 
discharge,  and  not  mine ;  under  her  power  alone  to 
be  recoverable,  and  exempted  entirely  from  my 
control;  and  suppose  that  I  vest  this  fund  in 
trustees  for  that  purpose,  —  can  any  one  doubt 
that  the  wife,  who  had  not  received  six  years  of 
that  annuity,  would  have  a  right  to  recover  the 
arrear?  Can  it  be  contended  that  the  wife's  claim 
would  be  confined  to  a  single  year?  Clearly  the 
trustees  would  be  bound  to  see  that  the  whole 
amount  was  paid  to  her.  That  is  the  difference 
between  this  provision  and  pin-money,  which  is 
confined  to  a  year  and  a  fraction.  Why  ?  Mani- 
festly for  the  reason  already  given,  and  which 
grows  out  of  the  peculiar  nature  of  pin-money,  not 
only  distinguishing  it  from  all  other  debts,  but 
distinguishing  it  from  other  separate  estate  of  the 
wife. 

These  are  the  observations  which  I  have  now  to 
throw  out.  I  have  spoken  with  distrust  of  my 
.opinion  upon  one  part  of  the  case,  and  stated  it  as 
only  the  leaning  of  my  opinion.  But  I  expect  to 
have  more  light  furnished  by  the  argument  in  reply. 
If  I  eventually  entertain  any  doubt,  J  shall  consult 
the  noble  and  learned  Lord  who  presided  so  long 
in  the  Court  of  Chancery.  I  have  taken  a  full 
note  of  the  argument  and  of  the  cases  which  have 
been  cited,  and  I  shall  be  able  to  refer  him  to  the 
particulars. 

I  close  these  observations  with  a  suggestion  to 
the  learned  counsel  for  the  Appellant,  to  consider 
whether  they  will  be  satisfied  to  take  an  immediate 
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reversal,  with  a  remit  to  the  Court  below  to  send  it       1«84. 

back  to  the  Master  with  instructions ;  or  whether 

they  will  argue  the  case  on  the  larger  footing  which 

I  have  now  thrown  out.     If  they  are  satisfied  with 

the  first  proposition,  there  will  be  an  end  of  the 

discussion. 

Sir  Charles  WethereU  contended  for  the  entire 
discharge,  and  was  heard  in  reply  on  the  SOth  of 
June. 

The  Lord  Chancellor.'^  —  This  is  a  case  of  great  80th  June, 
importance,  deeply  affecting  every  person  in  that 
high  station,  and  possessing  those  large  revenues 
which  your  Lordships  enjoy, — I  mean  the  question 
of  pin-money;  and  consequently  it  was  my  duty 
to  see  that  it  should  receive  the  most  ample  dis- 
cussion ;  more  especially  as  I  felt  that  it  was  quite 
impossible  for  me,  upon  the  best  consideration  I 
could  give  the  case,  to  arrive  at  the  same  conclu- 
sions in  all  respects  as  that  to  which  the  Court 
below  had  come,  and  inasmuch  also  as  this  is  a 
case,  in  many  respects,  novel,  there  being  little  or 
nothing  of  authority  upon  it  in  the  books.  It  is 
wonderful,  indeed,  how  little  there  is  to  be  found 
upon  the  subject  of  pin-money,  notwithstanding  its 
occurring  almost  every  time  that  a  marriage  takes 
place  among  persons  of  large  fortune.  You  cannot 
even  get  a  definition  from  the  books  upon  which 
you  can  rely ;  you  cannot  trace  the  line  which 
divides  it  from  the  separate  property  of  the  wife 
with  any  distinctness,  or  in  a  way  on  which  you 
can  depend ;  and  as  to  authority  either  of  decisions 
or  dicla  of  text  writers,  or  obiter  dicta  of  judges, 
there  is  nothing  that  furnishes  a  clear  and  steady 

*  At  the  conclusion  of  the  reply. 
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1834.  light  on  the  subject :  the  cases  running  from  pin- 
money  into  separate  estate,  and  from  separate 
estate  into  pin-money,  in  such  a  way,  that  when  a 
text  writer  quotes  a  case,  Brodie  v.  Barry*,  for 
instance,  in  support  of  a  doctrine  touching  pin- 
money,  you  look  at  the  book,  and  find  it  has 
nothing  to  do  with  ptn-money,.  and  does  not  sup- 
port the  proposition  for  which  it  is  cited. 

I  remain  of  opinion  that  this  decree  cannot  stand. 
The  Duchess  of  Norfolk  having  been  thirty-two 
years  insane,,  and  the  Duke  having,  Ibf  the  whole 
of  that  long  period  of  time,  not  only  paid  the  ex- 
pence  of  her  establishment  mth  a  munificence  and 
liberality  adequate  to^  the  station  of  so  great  an 
heiress,  who  became  too,  as  his  wife,  the  first  lady 
in  rank  under  the  blood  royal ;  but  having  also,  be- 
yond a  doubt,  paid  all  the  personal  expenses  of 
her  grace,  for  pocket-money,  for  trinkets,  for  mil- 
linery, in  short,  every  thing  on  account  of  whicl) 
pin-money  is  generally  supposed  to  be  provided-^ 
her  executors,  aflser  her  death,  clainv  3%0O0L  as 
arrears  of  pin-money,  she  having  survived  the 
duke  five  years,  during  which  she  had  her  ample 
joimure  of  2000/.  a  year  out  of  the  dake's  estate, 
beside  her  own  private  fortune  of  ll,000iL  or 
12,000/.  a  year — all,  in  consequence  of  the  lunacy, 
accumulating.  Her  representatives  proceeded,  in 
the  exercise  of  a  duty  which  they  could  not, 
perhaps,  avoid,  as  it  was  considered  a  question 
fit  to  raise  by  Lord  Eldon,  who  suggested  that 
the  opinion'  of  the  Court  should  be  taken  upon 
it.  To  this  demand  the  executors  of  the  duke 
answer.  You  cannot  both  have  the  pin-money,  and 
also^  have  the  duke  to  pay  out  of  his  own  pocket 
*  2  Ves.  &  B.  36. 
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for  tbe  very  thmga  to  provide  which  pin-moaey  1SS4. 
was  given.  I  also  take  leave  to  add,  that  a  dis- 
tinctioD  on  the  subject  of*  pin-money  must  be 
taken.  There  is  no  case  in  the  books  in  which 
pin«money  lias  been  given,  not  even  for  one  year, 
in  any  case  to  the  representatives  of  the  wife^  for 
this  criiivious  reason,  from  the  nature  of  pin-money, 
because  it  was  meant  not  for  the  sustentation  of 
the  wife,  but  for  the  diress  and  ornament  of  the 
wife  in  a  station  suitable  to  the  degree  of  the  hus- 
band. So  that  the  Court  gives  the  arrear  to  the 
wife  of  a  year  or  a  year  and  a  quarter;,  because  if 
it  be  not  given  to  the  wife,  the  husband  is  liable  to 
pay  her  debt  for  necessaries  according  to  her  de* 
gree,  and  he  advances,  the  money  to  her  in  order 
that  he  may  exonerate  himself  from  payment  for 
those  necessaries..  But  if  the  wife  dies,  and  her 
personal  representatives  make  the  claim  (and  this 
does  not  appear  to  have  been  considered  in  the 
Court  below),  tbe  husband  or  his  representative 
paying  the  arrear.  to  the  wife's  personal  represen-^ 
tatives  does  not  in  the  least  exonerate  the  hus^ 
hand  or  fai».  estate,  because  he  or  his  representative 
is  just  as  liable  to  pay  £br  necessaries  according  to 
tba  husband's  rank,  as  if  he  had  not  paid  the. 
amount  to  the  personal  representatives  of  the  wife% 
I  have,  therefore,  no  doubt,  whatever  that  you 
cannot  allow  the  32,000/,  without  an  account.. 
The  decree  below  says  they  are  to  have  the  whole 
9ftfiOOL  without  any  accoufit ;  so  that  even  if  the 
duke  kudi  fmA  WOOL  a  year  for  expenditure  of 
the  wife  in  tbe  nature  of  pin*money  expenses,  not 
one  &rthing  of  that  cab  be  deducted.  At  all 
eventG^  th^efore,  there  must  be  an  account  in  the 
Maatec'»  office,  and  credit  allowed  for  pin-money 
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^j34.  expenses,  in  so  far  as  the  duke's  representatives 
shall  be  able  to  prove,  to  the  satisfaction  of  the 
Master,  that  he  had  paid  those  pin-money  ex- 
penses. 

There  remain  two  other  questions  which  I  must 
crave  time  to  consider  further.     On  the  first  ques- 
tion, to  which  I  have  already  spoken,  I  have  no 
doubt ;  but  on  the  other  two  my  opinion  is  not  so 
clear,  especially  on  the  third,  Whether  there  can 
be  any  claim  at  all  for  pin-money  ?  Whether  there 
should  be  allowed  a  year,  or  a  year  and  a  fraction, 
to  the  executors,  in  respect  of  which  year,  or  year 
and  a  fraction,  the  cases  have  allowed  it  to  the 
wife  herself?     That  is  a  point  upon  which,  as 
there  is  no  case  or  authority  either  way,  I  wish 
to  have  time  for  considering  it.     With  this  view  I 
shall  move  your  Lordships  that  the  further  consi- 
deration of  the  case  be  postponed ;  wishing  only  to 
state,  that,  if  the  decision  below  shall  stand,  and 
the  doctrine  be  recognized  that  the  wife  may  ac- 
cumulate her  pin-money  while  the  husband  pays 
her  bills,  and  may  then  leave  the  accumulation  to 
others,   the  sooner   that  doctrine  is  known  the 
better;  for  I  am  quite  sure,  that  instead  of  allow- 
ing 1200/.  or  1500/.  a  year,  or  1000/.  a  year,  which 
was  the  case  in  this  great  family  settlement,  a  much 
smaller,  and  a  conditional  allowance  only,  will  in 
most  instances  be  made. 

1 1th  July.  The  Lord  Chancellor. — This  question  turns  upon 
a  claim  made  by  the  personal  representatives  of 
her  grace  the  late  Duchess  of  Norfolk,  for  the 
arrears  of  her  grace's  pin-money,  settled  upon  her 
at  her  marriage,  by  his  grace  the  late  Duke  of 
Norfolk,  which  marriage  was  had  some  years  pre- 
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vious  to  the  unfortunate  event  that  gave  rise  to       1834- 
the  present  proceedings,  namely,  her  grace's  aber-      howa»d 
ration   of  mind,   amounting  nearly  to  a  state  of         ^ 

DIQBir 

lunacy,  which,  however,  in  consequence  of  the 
care  and  attention  she  received  from  her  noble 
husband,  did  not  lead  to  the  necessity  of  taking 
out  a  commission  during  his  life,  but  which  after- 
wards ended,  upon  his  grace's  death,  in  a  com- 
mission being  taken  out  in  the  year  1816,  his 
grace  having  died  in  the  year  1815,  and  her  grace 
having  survived  the  duke  four  or  five  years. 

In  the  course  of  some  proceedings  which  after- 
wards took  place  in  the  Court  of  Chancery,  a  sug- 
gestion was  made  which  led  to  the  filing  of  a  bill 
by  the  duchess's  representatives.  This  gave  rise 
to  his  Honour's  decision,  that  an  account  should 
be  taken  by  the  Master  in  the  cause  of  the  arrears 
due  for  pin-money  from  the  year  1782  till  the 
time  of  the  death  of  his  grace;  and  no  further 
direction  was  given  of  any  other  account  to  be 
taken,  or  any  credit  to  be  given  to  the  duke's 
estate  for  any  monies  that  might  have  been  paid 
in  respect  of  those  expenses  to  provide  for  which 
the  pin-money  was  settled. 

Very  early  in  the  argument  of  this  cas'e,  I  enter- 
tained an  impression  that  this  decree  could  not 
stand;  that  it  was  clearly  erroneous  to  say  that 
whatever  had  been  paid  by  the  duke  was  immate- 
rial,— to  hold  that  no  payment  was  to  be  carried 
to  the  Account, — that  if  the  very  money  itself  had 
been  received  by  her  grace  during  that  time,  it 
should  not  be  taken  into  the  account ;  and  to  say 
that  no  account  should  be  taken  of  the  pin-money 
expenses  defrayed  by  the  duke  during  those  thirty- 
two  years  appeared  manifestly  erroneous  also  ;  for 
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H'Il,  *^^^  ^^  merely  a  reference  to  the  Master  to 
multiply  1000/.  by  32,  and  to  give  the  whole  to  the 
duchess's  representatives. 

This  opinion  was  confirmed  in  the  course  of  the 
argument,  which  left  me  with  a  very  decided 
opinion,  which  I  stated,  for  the  convenience  of  the 
parties,  in  the  hearing  of  the  counsel  on  both  sides; 
and  I  made  a  proposition  to  the  learned  counsel 
for  the  Appellant,  that  if  they  would  be  satisfied 
with  a  declaration,  and  remitting  it  to  the  Court 
below  with  that  declaration,  so  as  to  take  an  ac- 
count in  the  Master's  ofiice  of  the  payments  made 
for  pin-money  expenses,  then,  without  calling  upon 
them  to  reply  to  the  elaborate  and  ingenious  argu- 
ments upon  the  other  side,.  I  should  have  no  hesi- 
tation in  moving  your  Lordships  to  make  such  an 
order* 

As,  however,  I  had  plainly  indicated  the  leaning 
of  my  opinion  upon  the  rest  of  the  case,  I  was  not 
surprised  at  the  learned  counsel  preferring  the 
other  alternative,  and  going  on  with  the  reply.  I 
then  again  went  into  the  subject,  and  I  was  glad 
to  have  an  opportunity  of  doing  it  in  the  presence 
of  an  unusually  great  number  of  your  Lordships, 
greater  than  I  almost  ever  saw  at  any  judicial 
proceeding,  from  the  accident  of  the  case  having 
been  protracted  to  the  hour  of  the  day  at  which 
your  Lordships  usually  ^it  for  the  ordinary  business 
of  the  House.  I  have  since  held  communication 
with  a  number  of  those  noble  persons  whose  opin- 
ions are  entitled  to  great  weight,  and  I  find  that 
my  impression  respecting  the  nature  of  pin-money 
is  by  no  means  confined  to  myself;  that  the  view 
I  had  formed  of  it  is  the  universally  prevalent  view 
among  all  who  have  considered  the  matter. 
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Upon  a  subject  of  this  sort,  where  authority  is  i834. 
SO  scanty  that  you  hardly  can  find  any  dictum  as 
to  the  purposes  to  which  pin-money  is  devoted,  I 
am  far  from  thinking  little  of  the  general  sense  of 
your  Lordships,  who  are  the  persons  of  all  others 
most  conversant  with  the  nature  and  object  of  pin- 
money,  and  whose  settlements  are  made  with  re- 
ference, in  some  degree  at  least,  to  the  amount  of 
pin-money.  It  is  a  very  material  fact,  in  a  case 
where  authority  is  so  little  to  be  had,  that  the 
general  opinion  of  all  those  who  give  pin-money, 
either  to  their  own  wives,  or  to  the  wives  of  their 
sons,  upon  marriage,  should  be  entirely  coinci- 
dent with  the  view  to  which  the  argument  had 
led  ;  namely,  that  it  is  a  sum  allowed  to  save  the 
trouble  of  a  constant  recurrence  by  the  wife  to 
the  husband  upon  every  occasion  of  a  milliner's 
bill,  upon  every  occasion  of  a  jeweller's  account 
coming  in, — I  mean  not  the  jeweller's  account  for 
the  jewels,  because  that  is  a  very  different  ques- , 
tion, — but  I  mean  for  the  repair  and  the  wear  and 
tear  of  trinkets,  and  for  pocket  money,  and  things 
of  that  sort ;  I  do  not  of  course  mean  the  carriage, 
and  the  house,  and  the  gardens,  but  the  ordinary 
personal  expenses.  It  is  in  order  to  avoid  the 
necessity  of  a  perpetual  recurrence  by  the  wife  to 
the  husband,  that  a  sum  of  money  is  settled  at  the 
marriage,  which  is  to  be  set  apart  to  the  use  of  the 
wife,  for  the  purpose  of  bearing  those  personal 
expenses. 

I  stated  the  consequences  of  this  doctrine,  and 
that  they  appeared  to  exclude  the  claim,  and  left 
little  or  no  doubt  upon  the  question,  save  upon  one 
part  of  it ;  and  that  is,  how  far  personal  represent* 
atives  were  entitled  to  go  back  a  year,  or  a  year 
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18S4,  and  a  fraction,  I  stated  the  reasons  why  I  consi- 
dered in  the  first  place  that  the  nature  of  pin- 
money  excluded  the  claim,  by  whomsoever  made, 
for  the  by-gone  thirty-two  years  j  and  that  in  the 
next  place  the  nature  of  pin-money  seemed  also 
to  exclude  a  claim  by  personal  representatives  even 
xfbr  the  small  portion  of  the  period.  I  stated  the 
reason  why  the  proposition  of  exclusion,  both  as 
to  the  large  and  as  to  the  lesser  extent,  seemed  to 
follow  from  the  nature  of  pin-money. 

I  took  time  to  consider  this:  the  result  has  been 
to  confirm  my  opinion  upon  both  the  points ;  and 
I  will  shortly  state  the  grounds.  First,  with  re- 
spect to  the  whole  period,  —  shall  it  be  said  that  the 
money  allotted  to  the  wife  is  so  allotted  to  her 
that  she  may  consider  it  as  a  sum  given  her  every 
year  to  do  with  as  she  pleases  ?  that  her  grace  of 
Norfolk,  the  first  lady  in  England  after  the  blood 
royal,  who  takes  precedence  of  all  the  king's  fe- 
male subjects  (while  her  husband  is  preceded  by 
several  from  ofiicial  rank);  shall  it  be  said  that 
this  great  lady*  may  dress  herself  like  a  peasant^s 
wife,— may  lay  out  10/.  by  the  year  upon  her  own 
personal  expenses, — may  give  no  monies  either  in 
charity  to  the  poor,  or  in  largesse  to  her  servants, 
her  attendants,  or  her  maidens?  In  former  times^ 
when  pin-money  was  first  introduced,  the  Duchess 
of  Norfolk  had  ladies  in  waiting,  esquires'  wives 
and  barons'  daughters,  just  as  the  Queen  of  Eng- 
land has  at  this  day.  The  less  aristocratic  habits 
of  modern  times  have  altered  that  j  but  pin-money 
was  invented  in  days  when  the  Duchess  of  Norfolk 
was  more  like  a  princess  than  a  subject  Shall  it 
be  said,  then,  that  this  great  lady  is  to  give  no 
largesse  to  any  of  her  attendants  or  her  servants  — 
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that  she  may  dress  herself  either  so  that  she  shall  1834. 
not  be  admitted  at  courts  or  so  that  she  shall  never 
appear  at  a  county  meeting,  an  assize,  or  a  ball, 
or  upon  any  of  those  occasions  when  the  nobility 
of  the  country  show  themselves  among  their  fellow 
sul^ectG^that  she  may  dress  herself  in  such  a 
manner  that  she  shall  not  be  able  to  show  her  face 
at  those  places  of  resort,  or  so  that  if  she  appears 
her  noble  consort  shall  be  asliamed  of  seeing  her 
there,  and  of  avowing  his  connection  with  her  — 
that  she  may  in  every  respect  spare  every  expense 
upon  her  person  and  hoard  her  pin-money, — that 
she  has  a  right  to  do  so,  in  neglect  of  the  rank  and 
in  spite  of  the  authority  of  her  husband;  and  when 
her  husband  dies  that  she  may  claim,  or  when  she 
dies  that  her  representatives  may  claim,  the  whole 
arrears  of  this  money,  as  if  it  had  been  set  apart  as 
an  annuity,  of  which  she  has  a  right  to  the  sole 
and  separate  use,  and  to'the  arrears  of  which  she 
has  just  as  good  a  right  as  her  husband  has  to  the 
residue  of  the  estate  upon  which  that  annuity 
stands  charged?  Is  that  a  tenable  proposition? 
Because  the  principle  of  this  decree  cannot  stop 
short  of  that  proposition  :  they  must  either  main- 
tain that,  or  they  are  out  of  Court,  and  can  maintain 
nothing. 

I  deny  that  such  is  the  nature  of  this  provision* 
It  is  meant  for  tlie  wife's  expenditure  on  her  per- 
san — it  is  to  meet  her  personal  expenses,  and  to 
deck  her  person  suitably  tQ  her  husband's  dignity, 
that  is,  suitably  to  the  rank  and  station  of  his  wife. 
It  is  a  fund  which  she  may  be  made  to  spend  during 
the  coverture  by  the  intercession  and  advice,  and 
at  the  instance  of  her  husband.  I  will  not  go  so 
far  as  to  say,  because  it  is  not  necessary  for  the 

T  3 


268  CASES    IN    THE    HOUSE    OF   LORDS 

1834.  purpose  of  this  argument,  that  he  might  hold  back 
iiowAED  ^^^^  pin-money  if  she  did  not  attire  herself  in  a 
^  ^•-  becoming  way.  I  should  not  be  afraid,  however, 
of  stretching  the  proposition  to  that  e:5tent ;  but  I 
am  not  bound  here  to  do  so,  because  if  during 
her  coverture  a  claim  were  made  by  her  (and 
this  is  one  distinction  between  the  claim  of  the 
wife  and  the  claim  of  her  personal  representatives 
afler  her  death),  the  absurd  and  incredible  state 
of  things  that  I  have  put,  as  the  consequence  of 
their  argument,  —  the  case  of  her  attiring  herself 
in  an  unbecoming  manner,  —  never  could  happen 
if  the  pin-money  is  only  to  be  claimed  by  herself; 
for  in  that  case  the  duke  would  of  course  say,  **  If 
**  you  do  not  dress  as  you  ought  to  do,  what  oc- 
"  casion  have  you  for  pin-money  ?"  He  need  not 
refuse,  but  he  remonstrates ;  he  uses  that  influence 
which  the  law  supposes  him  legitimately  to  have 
over  his  wife,  and  sees  that  the  fund  is  duly  ex- 
pended for  its  proper  purpose. 

Now  the  purpose  is  not  the  purpose  of  the  wife 
alone;  it  is  for  the  establishment;  it  is  for  the 
joint  concern ;  it  is  for  the  maintenance  of  the 
common  dignity ;  it  is  for  the  support  of  that 
family  whose  brightest  ornament  very  probably  is 
the  wife;  whose  support  and  strength  is  the 
husband,  but  whose  oiiiament  is  the  wife.  It  is  to 
support  the  dignity  and  splendour  of  the  joint 
establishment,  consisting  of  husband  and  wife,  that 
part  of  the  whole  expenditure  is  for  the  support 
of  the  wife  herself!  Then  does  it  not  follow  from 
thence  that  the  husband  has  a  direct  interest  in 
the  expenditure  of  the  pin-money?  He  has  a 
right  to  have  the  pleasure  of  it,  to  have  the  credit 
of  it,  to  be  spared  the  eyesore  of  a  wife  appearing 
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as  misbecomes  his  station  —  that  is  the  destination       ^^^^* 
and  the  object  of  pin-money. 

Having  stated  the  principle,  I  have  now  to  shew 
its  application  to  the  two  branches  of  this  case ;  the 
one  relating  to  the  thirty-two  years,  and  the  other 
to  the  year,  or  the  year  and  a  quarter.  I  say  it 
follows  from  the  principle  as  to  the  first  point,  that 
if  during  the  longer  period  the  expenses  of  her 
person,  and  the  demands  upon  her  pocket  for 
those  things  to  which  pocket  money  is  apjdicable, 
have  been  defrayed  by  the  husband;  if  he  has 
not  only  kept,  during  her  unfortunate  illness,  a  se- 
parate establishment  for  her,  providing  for  those 
expenses  from  which  pin-money  stands  apart, — as 
house  and  garden,  servants,  carriage  and  horses,  — 
but  has  also,  during  all  that  time,  paid  all  the 
milliners'  bills,  all  the  wear  and  tear  of  trinkets, 
all  the  litde  expenses  of  pocket  money,  —  then, 
I  say,  that  even  if  she  were  alive,  and  came  for  an 
account,  she  could  not  have  it  both  in  the  one 
way  and  in  the  other ;  she  could  not  have  it  both 
in  kind  and  in  money;  she  could  not  have  the 
bills  paid  for  her,  and  the  money  paid  to  her  which 
was  originally  settied  upon  her  for  the  sole  purpose 
of  paying  those  bills.  That  I  hold  to  be  a  per- 
fectly clear  proposition.  Yet,  no  account  whatever 
has  been  directed  on  that  principle  in  the  decree 
referring  it  to  the  Master  to  take  an  account ;  and 
it  is  not  denied  that  those  expenses  were  paid  by 
the  duke  during  the  coverture.. 

In  the  next  place,  there  is  this  material  obser- 
vation, which  applies  to  both  branches  of  the 
case,  and,  in  my  view,  disposes  of  the  Mrhole.  If 
she  comes  forward,  and  makes  the  claim  during 
coverture,  of  course  the  husband  takes  care  that 
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1834.       the  bills  are  paid,  and  he  has  an  opportunity  of 
controlling  her ;  so  that  sh«  shall  not  go  and  game, 
for  example,  with  her  pin-money,  and  leave  him  to 
pay  her  milliners'  bills.     But  if  the  same  claim, 
whether  it  be  for  thirty-two  years  or  for  twelve 
months,  may  be  made  by  her  personal  represent- 
atives after  her  death,  either  upon  the  husband 
if  he  is  living,  or  upon  his  representatives  if  he 
has  pre-deceased  her,  then  what  follows?     He  is 
bound  to  pay  the  pin-money;  and  he  is  liable  to  the 
bills  too,  because  the  husband  is  liable  to  pay  the 
bills  of  dressmakers,  and  other  such  persons,  pro- 
vided the  articles  furnished  are  of  a  kind  suited 
to  his  station  in  life.     That  is  the  meaning  which 
the  law  affixes  to  the  term  necessaries  i  and  nothing 
will  relieve  him  from  the  claim  of  necessaries,  ex- 
cept  a  proof  (and  that  only  where  the  husband  is 
living  apart  from  the  wife)  that  they  are  separ- 
ated, that  he  has  made  an  allowance  adequate  to 
her  support,  and,  as  the  late  cases  in  the  King's 
Bench  have  determined,  that  he  has  actually  paid 
the  sum  allowed  for  her  separate  maintenance; 
nothing  short  of  this  defeats  the  claim  for  neces- 
sary expenses.     Therefore,  the  duke's  represent- 
atives, or  the  duke  himself,  if  he  survived  her, 
having  paid  the  pin-money  to  her  representatives, 
would  be  liable  to  pay  the  bills  for  which  that 
pin-money  was  allotted. 

Can  it  be  contended  that  such  is  the  law  ?  Can 
it  be  contended  that  it  is  consistent  with  the  nature 
of  this  provision  ?  It  might  as  well  be  said  that 
pin-money  means  an  annuity  set  apart,  a  separate 
sum  set  apart  for  the  wife  during  the  coverture, 
which  she  may  use  as  she  pleases,  and  come  upon 
her  husband  for  her  personal  expenses  besides. 
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Such  a  proposition  cannot  be  maintained  in  any  1834. 
consistency  with  principle^  or  deduced  from  any  ^^ 
authority  that  can  be  referred  to  upon  the  subject.  «'• 

Upon  these  grounds  I  have  no  doubt  that  the 
judgment  is  wrong.     I  have  stated  several  others 
upon  former  occasions,  and  upon  both  those  pro- 
positions every  thing  which   I    before  said  has 
appeared  to  me,  upon  further  consideration,  to  be 
well  founded.     I  have  no  hesitation,  therefore,  in 
recommending  to  your  Lordships  to  reverse  the 
decree  of  the  Court  below,  after  making  one  fur- 
ther.  observation.     It  is  this, — that  there  is  not 
only  no  one  instance  shewn,  but  nothing  like  an 
instance  of  pin-money  having  been  allowed,  except 
to  the  wife.     It  is  one  thing  to  allow  it  to  the 
wife,  it  is  another  thing  to  allow  it  to  the  wife's 
representatives;  and,  should  we  affirm  this  decree, 
we  should  not  only  go  the  length  of  laying  it 
down  that  pin-money  is  an  unconditional  provi- 
sion, and  that  all  that  the  husband  may  have  paid 
for  the  wife  cannot  be  set  off  against  the  claim, 
whether  the  claim  be  made  during  the  wife's  life- 
time or  after  her  decease  by  her  representatives } 
but  we  should  be  affirming  another  proposition  for 
the  first  lime:  we  should  be  making  a  precedent, 
the  first  that  can  be  shown  to  exist,  of  a  claim  of 
pin-money  to  any  extent  whatever  allowed  to  the 
wife's   personal   representatives  after   the    wife's 
death ;  and  I  am  not  prepared  to  advise  your  Lord- 
ships to  make  any  such  precedent     It  would  be 
g(Mng  further  than  any  case  has  yet  gone;  it  would 
be  contrary  to  every  principle  of  the  law  generally, 
and  to  the  whole  spirit  of  the  law  upon  this  subject. 

Decree  reversed. 
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IRELAND. 

(court  of  exchequer.) 

William  Brown  ...   Appellant; 

William  F.  Fownes  Tighe  and  1     i>^,^_  i^^,^ 
Daniel  Tighe       -        -        -  J  ^ 

T.9  by  indenture  dated  in  1663,  demised  to  W.  lands,  &c.  ia 
Ireland,  together  with  the  mines,  timber,  &c.  to  make  sale, 
&c*  thereof,  without  impeachment  of  waste,  the  lessee,  his 

•  executors,  &c.  planting,  from  time  to  time,  500  trees  of  oak 
and  ash  in  the  room,  &c.  during  the  lease,  to  hold,  &c.  for  a 
term  of  ninety-eight  years,  at  a  rent  of  15^.  sterling  for  the 
first  three  years,  and  SO^.  sterling  for  the  remainder  of  the 
term :  and  T.  covenanted  that  he,  &c.,  upon  request,  would 
**  from  time  to  time  renew  the  said  lease  and  perfect  such 
*'  other  further  assurances  as  W.,  &c.  should  require,  ^c** 
The  lease  also  contained  a  covenant  of  warranty  of  title,  &C., 
and  that  in  case  of  eviction,  or  that  the  premises  should  be 
wasted  in  war  or  rebellion,  &c.  that  the  rent  should  cease  for 
the  time* 

By  an  indenture  dated  in  1739,  reciting  the  original  lease  and 
the  covenant  for  renewal,  a  further  lease  for  ninety-eight 
years,  recited  to  be  in  pursuance  of  the  covenant^  &&,  was 
granted,  containing  a  similar  covenant. 

Upon  bill  filed  in  1827,  claiming  a  further  renewal,  held  that 
the  covenant  was  to  be  construed  as  a  covenant  for  further 
assurance,  and  not  for  perpetual  renewal. 

Richard  tighe,  by  indenture  of  lease, 
bearing  date  the  Sd  of  July  1663,  demised,  granted, 
set,  and  to  farm  let  to  William  Wright,  all  that  and 
those  the  town  and  lands  of  Ballireadman  situate  in 
the  county  of  Carlow,  in  Ireland,  and  then  in  the 
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possession  and  occupation  of  the  said  William  1834. 
Wright,  and  his  assigns,  containing  223  acres 
profitable  land,  of  then  Irish  measure,  more  or  less, 
as  the  same  had  been  set  out  to  the  said  Richard 
Tighe,  with  all  other  lands  returned  as  unprofitable 
or  waste,  whether  woods  or  underwoods,  bogs,  or 
barren  mountain,  as  part  thereof  or  any  way  to  the 
said  Ballireadman,  theretofore  belonging,  together 
with  all  warrens,  waters,  ways,  easements,  mills, 
wares,  houses,  orchards,  gardens,  quarries  of  stone, 
slate,  mines  of  coal,  lead,  tin,  brass,  iron,  copper, 
or  any  other  mines  or  minerals,  that  were  in  the 
disposal  of  the  said  alderman  Richard  Tighe, 
fishings,  fowlings,  profits,  benefits,  and  advantages, 
and  also  the  timber  then  growing  or  lying  on  the 
said  lands,  and  to  make  sale  and  disposal  thereof, 
as  he  or  his  executors,  administrators,  or  assigns, 
should  think  fit,  to  his  and  their  own  proper  use 
and  advantage,  without  impeachment  of  or  for  any 
waste,  they  planting  500  trees  of  oak  or  ash  in  the 
room  qfthenij  and  also  performing  the  same  from 
time  to  time  during  the  said  lease ;  to  have  and  to 
hold  all  and  singular  the  said  premises  with  the 
appurtenances,  without  impeachment  of  waste,  as 
aforesaid,  unto  the  said  William  Wright,  his 
executors,  administrators,  and  assigns,  for  and 
during  the  term  "of  ninety-eight  years,  from  the 
29th  of  September  then  next  ensuing,  fully  to  be 
complete  and  ended,  at  and  under  the  yearly  rent 
of  15/.  sterling  of  the  then  currency  of  England, 
for  the  first  three  years  of  the  said  lease,  and  the 
yearly  rent  of  SOU  sterling  of  the  like  currency^ 
during  the  remainder  of  the  said  term  of  ninety- 
eiglit  years,  payable  half  yearly,  with  one  sugar 
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1834.  loaf  on  the  Ist  of  January  yearly  j  with  a  covenant 
for  distress  and  re-entry,  in  case  of  non-payment  of 
said  reserved  rent 

By  the  said  indenture  of  lease  the  said  alderman 
Richard  Tighe  did  further  covenant  and  grant  to 
and  with  the  said  William  Wright,  his  executors,  ad- 
ministrators, and  assigns,  that  it  should  be  lawful  for 
the  said  William  Wright,  his  executors,  administra- 
tors and  assigns,  to  cutand  dispose  of  all  the  aforesaid 
woods  as  aforesaid,  and  to  search,  dig,  and  find  out 
any  quarries  of  stone  and  slate,  or  any  other  mines 
of  coal,  lead,  tin,  iron,  brass,  copper,  or  any  other 
kinds  of  minerals  whatsoever,  in  the  disposal  of  the 
said  alderman  Richard  Tighe  as  aforesaid;  and 
the  same,  so  sought  and  found  out,  to  have,  use, 
sell,  and  dispose  of,  at  the  will  and  pleasure  of  the 
said  William  Wright,  his  executors,  administrators, 
and  assigns,  for  his  and  their  only  proper  use  and 
benefit,  if  any  should  be  found. 

Richard  Tighe  for  himself^  his  heirs  and  assigns, 
further  covenanted,  promised,  and  granted  to  and 
with  the  said  William  Wright,  his  executors, 
administrators,  and  assigns,  that  he  the  said 
alderman  Richard  Tighe,  his  heirs  and  assigns, 
should  and  would,  upon  request  unto  him  or  them 
to  be  made  by  the  said  William  Wright,  his 
executors,  administrators,  and  assigns,  from  time 
tatime  renew  the  said  lease,  and  perfect  such  other 
further  assurances  as  he,  the  said  William  Wright, 
his  executors^  administrators,  and  assigns,  should 
reasonably,  with  their  counsel  learned  in  the  law 
devise,  advise,  or  require,  for  the  better  strength- 
ening, confirming,  and  sure  making  of  all  and 
singular  the  said  demised  and  granted  premises, 
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and  every  part  thereof,  unto  the  said  William  }^^^\ 
Wright,  his  executors,  administrators,  and  assigns, 
at  such  rents,  and  under  such  covenants  and 
conditions  as  contained  in  the  said  indenture  of 
lease,  at  the  charge  of  the  said  William  Wright, 
bis  executors,  administrators,  and  assigns. 

Richard  Tighe,  for  himself  his  heirs,  and  assigns, 
by  the  said  indenture  of  lease,  further  covenanted, 
promised,  and  granted  to  and  with  the  said  William 
Wright,  his  executors,  administrators,  and  assigns, 
that  he,  the  said  alderman  Richard  Tighe,  his 
heirs  and  assigns,  should  from  time  to  time,  and  at 
all  times  thereafter,  pay  all  quit-rents,  and  other 
rents  already  due,  or  thereafter  to  be  due,  upon  or 
out  of  the  said  demised  premises,  or  any  part 
thereof^  unto  the  king,  his  heirs,  and  lawful  suc- 
cessors, or  to  any  other  person  or  persons  whatso- 
ever, or  any  other  charge  assessed,  taxed,  or  levied 
on  the  rent,  or  in  lieu  of  the  said  quit-rent ;  and  if 
in  case  the  said  William  Wright,  his  executors, 
administrators,  or  assigns,  or  any  of  them,  or  any 
of  their  under-tenants,  should  be  forced  to  pay  the 
said  quit-rents,  or  other  rents  or  tax,  or  other 
charge  taxed  or  to  be  taxed  upon  the  rent,  or  in 
lieu  of  the  said  rent,  that  then  so  much  of  the  said 
yearly  rent  be  abated  and  allowed,  and  the  said 
William  Wright,  his  executors,  administrators,  and 
assigns,  should  and  might  detain  so  much  of  the 
said  rent,  on  the  next  day  of  payment,  according 
to  the  said  lease;  and  the  lease  contained  a  co- 
venant of  warranty  of  title  against  all  persons  claim- 
ing by,  from,  or  under  alderman  Richard  Tighe ; 
and  that  in  case  of  any  eviction,  or  that  the 
premises  should  be  wasted,  destroyed,  or  decayed, 
by  any  war  or  rebellion,  so  that  the  tenants  could 
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1834.  not  possess  the  same,  with  safety  to  their  lives  or 
goods,  that  then,  for  so  long,  the  said  rent  should 
cease  and  be  abated. 

By  virtue  of  the  lease,  the  lessee,  William  Wright, 
continued. in  the  occupation  of  the  demised  pre- 
mises. Afterwards,  the  lessor,  alderman  Richard 
Tighe,  died  intestate,  seised  of  the  reversion  and 
rent  of  the  lands ;  and  upon  his  death  William 
Tighe,  grandson  and  heir  of  Richard  Tighe, 
became  seised  of  the  reversion  and  rent.  All  the 
estate  and  interest  of  William  Wright,  by  \drtue 
of  the  recited  lease  of  the  3d  of  July,  1663,  be- 
came, by  assignment  thereof,  duly  vested  in  Denny 
Cufie,  of  Sandhill,  in  the  county  of  Carlow,  who 
became  possessed  of  the  premises  by  virtue  of  the 
assignment. 

By  indenture  bearing  date  the  7th  of  March, 
1739>  made  between  the  said  William  Tighe,  of 
the  one  part,  and  the  said  Denny  Cufie,  of  the 
other  part,  after  reciting  the  original  lease  of  the  3d 
of  July,  1663,  and  also  the  covenant  for  renewal 
therein  contained,  William  Tighe,  at  the  request 
and  desire  of  Denny  Cufie,  and  in  pursuance  of 
the  covenant  or  clause  of  renewal  contained  in  the 
recited  lease  of  the  Sd  of  July,  1663,  and  for  and  in 
consideration  of  the  rents,  covenants,  and  conditions 
therein  contained,  thereby  demised,  granted,  set, 
and  to  farm  let,  unto  the  said  Denny  Cufie,  his 
executors,  administrators,  and  assigns,  the  aforesaid 
town  lands  and  premises,  without  impeachment  of 
waste,  to  have  and  to  hold  all  and  singular  the  said 
premises,  with  their  appurtenances,  unto  the  said 
Denny  Cufie,  his  executors,  administrators,  and 
assigns,  for  and  during  the  term  of  ninety-eight 
years,  from  the  29th  of  September  then  last  past. 
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fully  to  be  completed  and  ended,-— yielding  and  1834. 
paying  therefore  unto  the  said  William  Tighe,  his 
heirs  and  assigns^  the  yearly  rent  or  sum  of  30/. 
and  one  sugar-loaf,  on  the  1st  of  January  yearly, 
over  and  above  all  contributions,  and  other  charges 
whatsoever;  and  the  indenture  contained  all  the 
pame  clauses,  provisions,  and  covenants  as  in  the 
original  lease,  and,  amongst  others,  a  covenant  for 
renewal  in  the  same  words  as  are  contained  in  the 
original  lease. 

Denny  CuEk  died  possessed  of  the  demised 
premises,  under  and  by  virtue  of  the  aforesaid 
assignment  and  indenture  of  renewal ;  and  upon 
his  death  Sir  Jonah  Wheeler  Denny  Cufie,  baronet, 
son  and  executor  of  the  last  will  and  testament 
of  the  said  Denny  Cuflfe,  became  entitled  to  the 
premises,  and  entered  into  possession  thereof 

Sir  John  Wheeler  Denny  Cufie,  baronet,  by 
indenture  of  assignment,  bearing  date  the  @3d  of 
Januaiy,  1812,  afler  reciting  the  renewal  of  the  7th 
of  Mardi,  1739»  and  also  reciting  the  covenants 
for  renewal  in  the  deeds  contained,  in  consideration 
of  the  sum  of  10,000/.,  duly  assigned  and  con- 
veyed all  the  aforesaid  premises,  and  all  his  estate, 
title,  and  interest  therein,  as  executor,  under  and 
by  virtue  of  the  said  several  indentures,  to  Robert 
Browne,  fsiher  €€the  Appellant 

By  virtue  of  the  assignment  and  conveyance, 
Robert  Browne  became  entitled  to  the  several  lands 
and  premises,  and  entered  into  possession  thereof, 
and  paid  the  yearly  rent ;  and  continued  so  pos- 
sessed until  the  time  of  his  death ;  and  being  so 
entitled  and  possessed,  died  sometime  in  the  month 
of  January,  1816,  having  on  the  14th  of  March, 
ISli,  made  and  published  his  last  will  and  testa- 
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ment  in  writing,  and  thereby  devised  all  the  rest 
and  residue  of  his  real  and  personal  estate,  which 
included  all  and  singular  the  aforesaid  lands  and 
premises  of  Ballireadman,  and  all  his  estate  and 
interest  therein  to  the  Appellant,  his  eldest  son,  his 
executors,  administrators,  and  assigns,  and  thereby 
appointed  the  Appellant,  and  Redmond  Browne,  {i 
younger  son,  his  executors.  After  the  death  of 
Robert  Browne,  his  will  was  proved  in  the  Eccle- 
siastical Court  in  Dublin,  and  probate  thereof  was 
granted  to  the  Appellant,  who  by  virtue  thereof, 
and  being  so  entitled,  entered  into  possession  of 
the  lands  and  premises,  and  paid  the  reserved  rent, 
and  performed  the  covenants  contained  in  the 
lease. 

William  Frederick  Fownes  Tighe  (one  of  the 
Respondents)  became  seised  of  4he  rent  and  re- 
version of  the  demised  lands  and  premises,  and 
was  heir-at-law  of  William  Tighe,  party  to  the 
indenture  of  the  7th  of  March,  1739,  and  also  heir- 
at-law  of  Alderman  Richard  Tighe,  party  to  the 
indenture  of  the  3d  of  July,  1663,  and  for  several 
years  received  from  the  Appellant  the  reserved 
yearly  rent,  payable  out  of  the  lands. 

The  Respondent,  William  Frederick  Fownes 
Tighe,  intermarried  with  the  Lady  Louisa  Made- 
Una  Lennox,  and  on  that  occasion  a  marriage  settle- 
ment was  executed,  bearing  date  the  l6th  of  April, 
1825,  whereby,  among  other  matters,  the  lands  and 
premises  were  conveyed  by  William  Frederick 
Fownes  Tighe  to  his  Grace  Charles,  Duke  of 
Richmond,  and  Daniel  Tighe,  of  Rosanna,  in  the 
county  of  Wicklow  (one  of  the  Respondents),  land 
to  their  heirs  and  assigns,  as  trustees  upon  several 
trusts  therein  limited  and  expressed. 
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The  last-mentioned  lease  bein^  within  a  few  years  1834. 
of  expiration,  the  Appellant  applied  to  William 
Frederick  Fownes  Tighe,  to  make  a  further  demise 
to  the  Appellant  of  the  same  by  way  of  renewal 
thereof;  and  for  such  purpose  the  Appellant  caused 
a  draft  of  such  renewal  or  new  lease,  containing 
the  same  covenants  and  clauses  as  contained  in  the 
original  lease  of  the  3d  of  July,  1668,  to  be  ten- 
dered to  William  Frederick  Fownes  Tighe,  on  the 
15th  of  March,  1827,  and  such  draft  was  left  for 
the  purpose  with  the  land  agent  of  William  Fre- 
derick Fownes  Tighe.  The  Appellant  afterwards 
made  repeated  applications  to  the  Respondent, 
William  Frederick  Fownes  Tighe,  to  execute  such 
new  lease  or  renewal ;  but  he  declined  to  execute 
such  renewal,  or  any  renewal,  or  any  further 
demise,  of  the  premises,  and  altogether  denied 
the  right  of  the  Appellant  to  any  further  demise 
of  the  same,  under  or  by  virtue  of  the  indentures 
of  the  3d  of  July,  1663,  and  7th  of  March,  1739. 

At  the  time  when  the  draft  of  renewal  was  ten- 
dered  to  William  Frederick  Fownes  Tighe,  in  man- 
ner aforesaid,  the  lessee's  part  of  the  original  lease 
of  the  3d  of  July,  1663,  could  not  be  found,  and  it 
was  supposed  it  was  lost  or  destroyed. 

The  Appellant,  on  the  7th  of  November,  1827, 
exhibited  his  original  bill  in  the  equity  side  of  his 
Majesty's  Court  of  Exchequer  in  Ireland,  against 
the  said  William  Frederick  Fownes  Tighe,  Daniel 
Tighe,  and  his  Grace  Charles,  Duke  of  Richmond, 
trustees  named  in  the  marriage  settlement  of 
William  Frederick  Fownes  Tighe.  By  the  bill  the 
Appellant  stated  the  several  matters  herein-befbre 
mentioned,  and  prayed,  that  it  might  be  declared 
that  the  Appellant  was  entitled  to  a  renewal  or  new 
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^18M^  demise  of  the  premises,  for  the  like  term,  and  sub- 
ject to  the  same  rents  and  covenants  as  contained 
in  the  indentures  of  the  3d  of  July,  1663,  and  the 
7th  of  March,  1739,  and  that  the  covenant  con- 
tained in  the  original  lease  was  a  covenant  for  the 
perpetual  renewal  thereof,  and  that  William  Frede- 
rick Fownes  Tighe,  and  such  other  of  the  confede- 
rates as  the  Court  might  think  proper,  might  be 
decreed  to  execute  a  renewal  to  the  Appellant  of 
the  original  lease,  and  that  specific  performances  of 
the  covenant  of  renewal  might  be  decreed  to  the 
Appellant. 

The  Respondent,  William  Frederick  Fownes 
Tighe,  filed  his  answer  to  the  bill  on  the  20th  of 
February,  1828,  and  thereby  admitted  the  seisin  in 
fee  of  Richard  Tighe,  the  indentures  of  the  3d  of 
July,  1663,  and  the  7th  of  March,  1739,  and  con- 
tinued possession  thereunder,  and  the  payment  of 
the  yearly  rent  by  Robert  Browne,  and  also  the 
payment  of  rent  by  the  Appellant,  to  him  the  said 
William  Frederick  Fownes  Tighe,  ever  since  the 
death  of  Robert  Browne ;  and  also  that  he,  the  said 
William  Frederick  Fownes  Tighe,  was  seised  from 
the  year  1816  of  the  reversion  and  rent  of  the  said 
premises,  as  devisee  of  his  father,  William  Tighe, 
who  had  been  seised  in  fee  thereof,  and  was  grand- 
son of  the  said  William  Tighe,  party  to  said  inden- 
ture of  the  7th  of  March,  1739,  and  admitted  the 
tender  of  such  draft  of  renewal,  but  denied  that 
the  said  covenant  contained  in  the  said  original 
lease  of  the  3d  of  July,  1663,  was  a  covenant  for 
perpetual  renewal,  and  insisted  that  the  same  only 
bound  the  lessor  and  his  heirs  to  execute  such 
further  assurance,  as  should  be  reasonably  required 
for  the  purpose  of  confirming  the  said  lands  and 
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premises  linto  the  said  William  Wright,  his  execu-  1834. 
tors,  administrators,  and  assigns,  for  and  during  the 
term  of  ninety-eight  years,  in  the  indenture  of  the 
8d  of  July,  1663,  mentioned;  and  that  the  said 
covenant  was  introduced  into  the  indenture  in 
consequence  of  the  imperfect  title  which  he  alleged 
the  said  Richard  Tighe  then  had  to  the  lands. 

That  one  Daniel  Hutchinson,  of  the  city  o€ 
Dublin,  alderman,  and  the  said  Richard  Tighe, 
were,  before  the  date  of  the  said  indenture  of  the 
Sd  of  July,  1663,  possessed  of  the  said  lands,  and 
several  other  lands,  which  were  set  out  for  the 
satisfaction  of  severab debts  due  to  them,  and  those 
under  whom  they  claimed,  for  provisions  furnished 
by  thenn  for  the  supply  of  his  Majesty's  Army  in 
Ireland  in  the  year  1641,  or  had  some  other  ground 
of  claim  to  the  said  lands  and  premises  under  the 
act  of  settlement  and  explanation,  and  that  the 
said  Daniel  Hutchinson  and  Richard  Tighe  being 
desirous  to  secure  unto  themselves  the  said  lands 
and  premises  through  the  influence  of  Colonel 
Thomas  Piggot,  entered  into  an  agreement  with 
the  said  Thomas  Piggot,  in  consequence  of  which 
the  claim  to  the  said  lands  was  entered  before 
the  commissioners  for  executing  the  acts  of  settle- 
ment and  explanation  in  the  name  of  the  said 
Thomas  Piggot,  but  in  trust  for  the  said  Daniel 
Hutchinson  and  Richard  Tighe ;  and  by  the  cer- 
tificate and  decree  of  the  commissioners  for  ex- 
ecuting the  said  acts  of  settlement  and  explan- 
ation, dated  tlie  lyth  of  August,  1666,  the  said 
lands  of  Ballireadman  were,  with  others,  decreed 
unto  the  said  Thomas  Piggot,  his  heirs  and  assigns 
for  ever;  and  it  was  by  the  said  certificate  set 
forth,  that  the  said  Thomas  Piggot,  or  those  under 
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1834.  whom  he  claimed,  their  lessees  or  undertenants, 
were  on  the  7th  of  May,  1659,  in  the  actual  seisin, 
possession,  and  occupation  of  the  said  lands ;  and 
that  in  pursuance  of  the  said  decree,  on  the  15th 
of  January,  1666,  the  said  lands  of  Ballireadman, 
with  others,  were  granted,  by  letters  patent  under 
the  Great  Seal  of  Ireland,  unto  the  said  Thomas 
Piggot,  his  heirs  and  assigns  for  ever. 

That  the  said  Thomas  Piggot  having  refused  to 
execute  a  conveyance  of  the  said  lands  to  the  said 
Daniel  Hutchinson  and  Richard  Tighe,  according 
to  the  trust  reposed  in  him,  they,  on  or  about  the 
25th  of  June,  I667,  exhibited  their  bill  of  com- 
plaint in  the  High  Court  of  Chancery  in  Ireland, 
against  the  said  Thomas  Piggot  and  his  wife,  and 
one  Alexander  Piggot,  praying,  amongst  other 
things,  a  declaration  of  trust  and  conveyance  of 
the  said  lands  to  the  said  Daniel  Hutchinson  and 
Richard  Tighe ;  and  that  by  a  decree  of  the  Court 
of  Chancery  made  in  the  said  cause,  bearing  date 
on  or  about  the  8th  of  February,  1669,  it  was 
ordered,  that  the  said  Thomas  Piggot  and  Alex- 
ander  Piggot  should  convey  unto  the  said  Daniel 
Hutchinson  and  Richard  Tighe,  and  their  heirs, 
all  their  right,  title,  and  interest  in  and  to  all  and 
singular  the  premises,  and  every  part  thereof. 

And  that  in  pursuance  of  the  said  decree,  and 
for  the  other  considerations  therein  mentioned, 
the  said  Thomas  Piggot  and  Alexander  Piggot,  by 
indenture  bearing  date  on  or  about  the  12th  of 
September,  I67O,  did  grant,  release,  and  confirm 
unto  the  said  Daniel  Hutchinson  and  Richard 
Tighe,  the  said  lands  of  Ballireadman,  with  several 
others,  to  hold  unto  the  said  Daniel  Hutchinson 
and  Richard  Tighe,  their  heirs  and  assigns  for 
ever. 
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That  the  said  Daniel  Hutchinson  and  Richard  1834. 
Tighe,  for  the  purpose  of  making  a  partition,  by 
indenture,  bearing  date  on  the  26th  day  of  Oc- 
tober, 1670,  released  and  confirmed  unto  John 
Price  and  William  Martin  the  said  lands  of  Balli- 
readman,  with  several  others,  to  hold  unto  the  said 
John  Price  and  William  Martin,  their  heirs  and 
assigns  for  ever,  to  the  uses  therein  mentioned,  that 
is  to  say,  concerning  the  said  lands  of  Bailiread- 
man,  with  other  lands,  to  the  use  of  the  said 
Hichard  Tighe,  his  heirs  and  assigns  for  ever,  to 
be  held  of  his  Majesty  under  the  like  services  and 
proportionable  quit-rent,  as  were  reserved  and 
payable  for  the  same  by  the  letters  patent. 

The  Respondent,  William  Frederick  Fownes 
Tighe,  in  his  answer,  farther  submitted,  that  it 
appeared  by  the  several  matters  and  documents 
aforesaid,  that  although  Richard  Tighe  was  in 
possession  of  the  lands  of  Ballireadman,  at  the 
time  of  the  execution  of  the  indenture  of  the  3d 
day  of  July,  1663,  yet  he  was  not  then  seised  of 
any  legal  title  in  the  lands  enabling  him  to  make 
such  demise,  but  had  merely  a  claim  thereto  under 
the  acts  of  settlement  and  explanation,  and  that  he 
did  not  acquire  a  perfect  title  until  the  year  I67O ; 
and  further  submitted,  that  the  state  of  the  title  or 
claim  of  Richard  Tighe  accounted  for  and  ex- 
plained  the  intention  of  the  parties  in  introducing 
into  the  indenture  of  the  3d  day  of  July,  1663,  a 
clause  or  covenant  for  further  assurance. 

By  his  answer  he  further  stated,  that  Richard 
Tighe  died  in  the  year  I673,  but  not  intestate,  as  in 
bill  stated,  and  that  he  believed  Richard  Tighe,  in 
the  year  1673,  executed  some  deed,  whereby  he 
made,  or  covenanted  to  make  himself  tenant  for  life, 
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1834.  with  remainder  to  William  Tighe,  his  only  son,  for 
life,  with  remainder  to  the  first  and  other  sons  of 
William  Tighe,  in  tail  male,  and  that  upon  the 
death  of  Richard  Tighe,  William  Tighe,  his  said 
only  son  and  heir-at-law,  became  seised  for  life  of 
the  lands,  and  that  William  Tighe,  having  after- 
wards died,  leaving  Richard  Tighe,  his  only  son, 
the  said  last-mentioned  Richard  Tighe  thereupon 
became  seised  of  the  lands  as  tenant  in  tail,  under 
the  deed  executed  by  his  grandfather,  Richard 
Tighe,  as  aforesaid. 

That  Richard  Tighe,  the  grandson,  being  so 
seised  of  the  lands  in  Easter  Term,  1099»  levied 
a  fine  and  suffered  a  recovery  thereof^  whereby  he 
became  seised  in  fee  of  the  lands,  and  being  so 
seised,  he  died  in  the  year  1736,  having  made  his 
last  will  and  testament  in  writing,  bearing  date  the 
1st  day  of  May,  1735,  attested  as  by  law  required, 
for  devising  real  estates,  and  thereby  devised  all 
his  lands,  in  the  county  of  Carlow,  including  the 
lands  of  Ballireadman,  unto  his  son,  William  Tighe, 
for  and  during  the  term  of  his  natural  life,  with 
remainder  to  the  said  William's  first  and  other  sous, 
in  tail  male,  that  Richard  Tighe,  the  testator,  soon 
afterwards  died,  and  that  William  Tighe,  who  was 
the  great  grandson  of  Richard  Tighe,  the  lessor  in 
the  lease  of  the  3d  day  of  July,  1663,  upon  the 
death  of  Richard  Tighe,  the  testator,  became,  and 
was  seised  of  an  estate  for  life  only,  under  the  will, 
and  that  the  last-mentioned  William  Tighe  was  the 
lessor  in  the  indenture  of  the  7th  of  March,  1789. 

The  Respondent,  William  Frederick  Fownes 
Tighe,  by  his  answer,  also  admitted  that  the  Ap- 
pellant had  regularly  paid  the  reserved  yearly  rent, 
and  that,  for  the  reasons  therein-before  stated,  he 
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bad  declined  to  execute  any  renewal  or  any  further       1834. 
demise  of  the  premises.  *^^  r^' 

The  Respondent,  Daniel  Tighe,  also  filed  his         v. 
answer  to  the  bill  on  the  13th  day  of  February,       """' 

1828,  and  thereby  admitted  that  the  Defendant, 
William  Frederick  Fownes  Tighe,  in  the  year  1825, 
intermarried  with  the  lady  Louisa  MadelinaXen- 
nox,  and  that  on  the  said  occasion  a  marriage 
settlement  was  executed,  bearing  date  the  l6th  of 
April,  1825,  whereby  the  lands  in  the  bill  men. 
tioned,  amongst  others,  were  conveyed  by  William 
Frederick  Fownes  Tighe,  to  Charles,  Duke  of 
Richmond,  and  the  Respondent,  Daniel  Tighe, 
and  unto  their  heirs  and  assigns,  as  trustees  upon 
the  several  trusts  therein  limited. 

The  other  trustee,  the  Duke  of  Richmond,  being 
resident  out  of  the  jurisdiction  of  his  Majesty's 
Court  of  Exchequer  in  Ireland,  did  not  answer 
the  bill. 

After  these  proceedings  were  had,  and  before 
issue  was  joined,  the  lessee's  part  of  the  original 
lease  of  the  8d  day  of  July,  1663,  having  been 
found,  it  became  necessary  for  the  AppeUant  to 
file  a  supplemental  bill,  to  put  in  issue  in  the  cause, 
the  original  lease  of  the  3d  day  of  July,  1663,  and 
such  bill  was  filed  on  the  2d  day  of  February, 

1829,  and  the  Respondent's  having  answered  the 
same  issue,  was  joined  in  the  cause,  and  witnesses 
were  examined  on  both  sides. 

The  evidence  on  the  part  of  the  Appellant, 
went  to  prove  the  several  deeds  of  the  3d  of  July, 
1663,  the  7th  of  March,  1739,  and  the  23d  of 
January,  1812  j  and  the  evidence  on  the  part  of 
the  Respondent,  William  Frederick  Fownes  Tighe, 
went  to  prove  the  transactions  stated  in  his  answer, 
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1834,  which  took  place  between  alderman  Richard 
Tighe,  and  Colonel  Thomas  Piggot,  and  also  to 
prove  that  William  Tighe,  who  granted  the  re- 
newal of  the  7th  of  March,  1739,  was  tenant  for  life. 

The  cause  was  heard  on  the  11th  of  November, 
1830,  and  subsequently  on  the  19th  of  November, 
1830,  and  14th  of  February,  1831 ;  on  the  15th 
day  of  February,  1831,  the  Court  ordered  and 
decreed,  that  the  Appellant's  bill  should  be  dis- 
missed, but  without  costs. 

The  appeal  was  against  this  decree. 


For  the  Appellant, — Mr.  Pemberton^  and  Mr. 
Jacob. 

For  the  Respondents,— Mr.  Knight^  and  Mr. 
J.  Jervis. 

June  18,  The  Lord  Chancellor.^^This  case  is  one  of  con- 
1832.  siderable  importance,  as  a  question  of  construction, 
upon  which,  for  any  thing  I  know,  other  questions 
of  a  similar  nature  may  be  raised  between  parties. 
For  this  reason,  and  out  of  respect  for  the  great 
doubts  expressed  by  the  Judges  who  delivered 
their  opinion  and  decided  in  favour  of  the  Re- 
spondent, I  suggest  to  your  Lordships  the  pro- 
priety  of  allowing  it  to  stand  over  for  a  short  time, 
that  I  may  have  an  opportunity  of  further  consi- 
dering the  authorities.  At  the  same  time  1  ?)hould 
not  do  what  may  be  both  convenient  and  &ir  to 
the  parties,  if  I  was  not,  in  the  presence  of  the 
learned  counsel,  to  state,  generally,  the  impression 
made  upon  my  mind  by  the  consideration  of  the 
arguments  which  have  been  urged,  and  of  the  cases 
to  which  we  have  been  referred,  and  of  some  others 
which  I  have  looked  at,   to  which  the  learned 
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counsel  did  not,  perhaps,  feel  it,  on  either  side,  for       1834-. 

the  interest  of  their  several  clients  to  advert.  ^^^ 

That  a  covenant  to  receive  the  construction  of        *• 

TIOHX* 

perpetual  renewal  must  be  plain  and  distinct,  and 
such  as  to  bear  no  other  construction,  without  force 
and  violence  done  to  the  words  and  to  the  context, 
is  a  proposition  of  law  which  is  both  borne  out 
by  principle,  and  is  sustained  by   decided   cases. 
At  one  time,  so  strong  was  the  leaning  of  the  Court 
of  Chancery  in  this  country  against  such  covenants, 
that  it  expressed  a  determination  not  to  decree  a 
specific  performance,  merely  because  it  was  a  cove- 
nant of  perpetual  renewal :  and  Lord  Thurlow,  in 
a  case  which  I  have  not  been  able  to  find,  is  sup- 
posed to  have  gone  nearly  as  far.     That  this  went 
too  far  in  that  direction,  has  since  been  again  and 
again  admitted.     It  was  stated  by  Lord  Eldon  as 
being  so  disapproved  of  by  the  Court  in  the  case 
of  JViUan  v.  fVillan  *,  and  in  other  cases.     This 
opinion  was  modified  by  Lord   Thurlow   himself 
on   a   subsequent  occasion..   At  all  events,   the 
case  of  Tritton  v.  Footef,  though   it  does  not  in 
words  refer  to  the  other  case,  nevertheless  clearly 
shews  that  Lord  Thurlow  did  not  then   hold  it 
to  be  a  covenant  of  which  the  specific  perform- 
ance  could  not  be  decreed.     He  said  his  present 
inclination  was  to  dismiss  the  bill.     Now,  there 
was  a  covenant,  *<  at  the  end  and  determination 
"  of  the  said  term,  to  execute  a  new  lease   of 
"  the  said  demised  premises  for  the  further  term 
"  of  seven  years,  to  commence  from  the  same  term, 
**  subject  to  the  same  rents,  covenants,  reservations, 
"  conditions,  and  agreements,  in  all  respects  as  are  in 

*  16  Yes.  84. ;  and  see  Somerville  v.  Chapman,  1  B.  C.  C.  61 . 
t  2  B.  C.  C.  638. 
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1834.       "  the  first  term.*'    If  you  take  these  words  literally, 
mI^m      ^^^^  do  they  amount  to  ?    Plainly  to  this,   and 
I'.  nothing  else  j — a  lease  for  twenty-one  years,  with 

a  covenant,  at  the  determination  of  that  lease, 
namely,  at  the  expiration  of  the  twenty-one  years, 
to  renew  it  for  seven  years,  with  the  same  cove- 
nants in  all  respects;  and  as  one  of  these  covenants 
is  a  covenant  at  the  end  of  that  twenty-one  years 
to  add  seven  years  more,  it  is  clear,  at  the  end  of 
the  twenty-eight  years  there  would  be  a  covenant 
to  renew  it  for  seven  years   more  after  that;   so 
that,  if  you  take  the  words  in  their  literal  sense, 
it  is  really  nothing  more  or  less  than  a  lease  for 
twenty-one  years,  with  a  covenant  in  perpetuity  to 
add  seven  years  to  the  current  lease.     It  is  not 
merely  a  covenant  to  add  seven  years  to  the  first 
twenty-one ;  that  would  be  only  a  lease  for  twenty- 
eight  years,  namely,  a  lease  executed  for  twenty-one 
years,  and  executory  for  seven  years  beyond  that 
term;  but  it  is  an  agreement,  by  means  of  the 
executory  covenant,  to  execute  upon  the  deter- 
mination of  the  twenty-one  years,  a  new  lease  for 
seven,  with  the  same  covenants  as  in  the  existing 
lease,  that  is  to  say,  among  other  covenants,  one 
for  renewal  at  the  end  of  the  term  of  seven  years* 
That,  therefore,  was  a  very  strong  case  for  per- 
petual renewal  upon  the  construction  of  the  words 
taken  literally ;  however,  the  Lord  Chancellor  said, 
his  present  inclination  was  to  dismiss  the  bill,  but 
upon  Mr.  Mansfield  suggesting  that  if  he  did  so 
the  Plaintiff  would  not  have  his  lease  for  seven 
years,  his  Lordship  declared  him  entitled  to  a  lease 
for  seven  years  only,  and  said  he  had  not  an  idea 
the  intention  of  the  lessor  was  to  renew  the  cove- 
nants of  renewal,  or  that  they  could  be  so  construed 
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in  a  court  of  equity.  I  take  this  to  be  a  proof 
that  Lord  Tiiurlow  did  not  stand,  in  Tritton  v. 
Foote,  upon  the  high  ground  on  which  he  had 
stood  in  the  former  case ;  because,  if  so,  he  would 
have  said,  <  I  will  not  even  look  to  the  intention 
of  the  lessor  j  I  will  on  no  account  decree  the 
specific  performance  of  a  covenant  for  perpetual 
renewal ;'  as  he  is  supposed  to  have  said  in  that 
former  case.  We  may  take  the  law,  therefore,  to 
be  settled  as  I  originally  stated,  that  if  it  clearly 
appears  that  a  covenant  for  perpetual  renewal  was 
the  intention  of  the  party,  a  court  of  equity  is 
bound  to  perform  that  specifically  as  it  would  a 
covenant  for  a  seven  years*  lease,  but  that  the  in- 
tention must  appear  distinctly;  and  that  taking 
into  consideration  the  context,  and  the  whole  cir- 
cumstances  of  the  case,  if  you  gather  such  a  clear 
and  distinct  intention,  you  are  bound  specifically 
to  perform  it  At  law  it  would  be  the  same ;  an 
action  would  be  maintainable  upon  the  same  prin- 
ciple of  construction  ;  and  damages  would  be 
awarded  for  not  performing  the  agreement  by  re- 
newing the  lease,  that  is,  for  not  executing  the 
covenant  The  whole  instrument  would  be  exa- 
mined, and  if  it  were  found  to  impart  a  clear 
obligation  for  perpetual  renewal,  an  action  would 
lie.  Nor  is  there  any  thing  in  Cooke  v.  Booth*  at 
all  to  contradict  this  proposition* 

Such  being  the  principle  to  be  collected  from 
the  authorities,  negativing  what  was,  in  the  earlier 
case,  considered  to  be  the  law,  your  Lordships  will 
find  it  sustained  by  the  cases  which  deciding  that 
to  create  an  obligation  of  perpetual  renewal,  there 
must  be  distinct  and  clear  words,  and  that  nothing 
*  Cowper.819. 
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1834.       is  to  be  supplied  by  intendment;  yet  allow  that 
you  are  not  rigorously  to  take  the  -^rords  in  one 
particular  branch  of  the  covenant,  without  looking 
to  the  context  and  the  whole  instrument     Tliat  is 
quite  plain  from  the  cases  to  which  reference  has 
been  made  more  than  once  in  the  course  of  the  ar- 
gument, and  particularly  that  of  Baynham  v.  Guy^s 
Hospital*,   a  decision  of  Lord  Alvanley's,   who 
argued  the  case  of  Cooke  v.  Booth,  in  the  King's 
Bench,  and  who  refers  to  that  argument  in  his 
judgment.     The  case  of  Moore  v.  Foley  "f  un- 
doubtedly contains  nothing  contrary  to  the  prin- 
ciple,  but  affirms  it  as  much  as  the  earlier  case  of 
Baynham  v.  Guy^s  Hospital.      But  in  Moore  v. 
Foley,  Lord  Hardwicke  id  supposed,  in  his  argu- 
ment in  the  case  of  Fumival  v.  Crewt,  to  have 
given  reasons,  and  a  construction  founded  upoH 
words  which  are  inaccurately  stated,  and  the  in- 
accuracy is  important.     From  what  was  stated  by 
Lord  Hardwicke,  and  from  what  appears  on  the 
face  of  the  lease  itself,  the  discrepancy  is  very 
taiaterial,  with  a  view  to  the  present  case,  inasmuch 
as  those  words  which  Lord  Hardwicke  is  supposed 
to  have  relied  on,  are  the  words  contained  in  this 
lease ;  and  consequently,  if  it  were  admitted  either 
that  Lord  Hardwicke  had  relied  on  those  words  as 
importing  perpetual  renewal,  or  that  Sir  William 
Grant,  in  Moore  v.  Foley,  held  those  words,  upon 
a  due  consideration  of  the  decided  cases,   to  be 
of  the  same  import,    it  would  have  been   more 
difficult  to  agree  with  the   decision  pronounced 
in  the  present  case  by  the  Court  below  in  Ireland. 
Sir  William  Grant  is  made  to  say,  in  Moore  v. 
Foley,   "  The  words  are  not,  in  this  case,    *Jrom 
♦  3  Ves.  295.       f  ^  Ves.  232.        %  3  Atk.  83. 
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** « time  to  time,*  as  in  Fumival  v.  Crew,  upon  which  1884. 
^*  words  Lord  Hardwicke  laid  great  stress,  as 
**  amounting  to  an  obligation  to  fill  up  lives  upon 
"  the  dropping  at  any  time.**  Let  us  now  look 
to  Sd  Atkins,  83.,  to  which  his  Honor  there  refers, 
or  is  made  by  the  report  to  refer,  and  you  will  find 
the  reference  is  inaccurate.  That  report  appears 
to  be  a  full  and  accurate  one,  and  assuredly  a  very 
able  judgment  it  is.  Lord  Hardwicke  says,  "  Then 
"  come  the  following  words*,  *  and  so  to  continue 
*•  *  the  renewing  of  suck  lease  or  leases  to  Thomas 
"* Moore,  or  his  assigns,  paying  as  aforesaid;'** 
not  the  words  "  from  time  to  time,**  upon  which 
he  makes  no  comment,  and  which  do  not  come 
into  this  part  of  the  passage.  Then  follows  his 
construction  of  those  words,  "  so  to  continue/* 
**  It  has  been  argued  for  the  Defendant,**  says  he, 
"  that  these  words  mean  onlv  to  continue  the  lease 
"  by  adding  a  new  life  on  the  death  of  the  first 
*'  lessee,  but  I  am  of  opinion  that  those  words 
"  do  not  mean  barely  continuing  a  new  life,  but 
**  continuing  the  filling  up  the  estate  from  time  to 
"  time.**  Lord  H.,  therefore,  does  not  lay  the 
stress  upon  the  words  **  from  time  to  time,**  as  the 
report,  makes  his  Honor  state  him  to  have  done. 
Lord  Hardwicke  says,  "  The  words  are,  •  so  to 
"  *  continue  ;*  and  the  inference  I  draw  from  these 
"  words,  the  meaning  I  give  to  these  words,  the 
**  conclusion  and  argument  I  build  on  these  words, 
**  is,  that  the  party  using  them  meant  to  bind  him- 
"  self  and  his  successors  *  to  continue  from  time 
"  *  to  time  :*  **  but  the  words  are  not  "  from  time 
1*  to  •  time,**  and  it  does  not  at  all  follow  that  Lord 
Hardwicke  would  have  said,  if  the  words  had  been 
•  Seefo.  85. 
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1834.  «  from  time  to  time"  in  the  lease,  without  the 
words  "  so  to  continue,"  therefore  they  would 
have  raised  the  same  inference }  it  is  possible  he 
might,  but  it  does  not  follow  as  a  necessary  conse- 
quence. When  you  look  at  the  words  of  the  lease 
itself,  you  find  what  has  probably  led  to  the  mis- 
take  J  there  are  in  the  lease  the  words  "  from  time 
"  to  time,"  but  they  are  not  properly  part  of  the 
obligation  to  renew.  It  is  not  that  A.  B.,  his  heirs, 
&c.,  shall,  from  time  to  time,  renew,  or  continue 
from  time  to  time  to  renew,  but  that  the  lessees  on 
obtaining  a  renewal  shall,  from  time  to  time,  per- 
form  something  on  their  part.  The  words  are, 
"  shall  execute  one  or  more  lease  or  leases  from 
"  time  to  time,  under  the  same  rents  and  cove- 
"  nants,  and  so  continue  the  renewal  of  such  lease 
**  or  leases  to  Thomas  Moore,  or  his  assigns, 
**  paying  as  aforesaid  to  John  Crew,  his  heirs  or 
**  assigns,  68/.  for  every  life  so  added  or  renewed 
**  from  time  to  time."  Therefore,  it  is  not  that  he 
covenants  to  renew  from  time  to  time,  but  that  he 
covenants  to  renew  and  continue  renewing;  and 
those  are  the  words  on  which  Lord  Hardwicke 
rested  his  judgment,  "  to  continue  renewing  to 
"  certain  lessees,  and  their  assigns,  from  time  to 
**  time,  so  long  as  they  paid  the  rentj"  he  was 
not  bound  to  continue  it  to  those  who  did  not  pay 
the  rent  As  often  as  he  renewed,  so  often  they 
were  bound  to  continue  to  pay  the  rent ;  and  if 
they  did  not-  continue  to  pay  the  rent,  he  was  not 
bound  to  renew. 

I  am  therefore,  as  at  present  advised,  inclined  td 
think  that  the  authorities  are  in  favour  of  the  pro- 
position with  which  I  set  out,  and  that  the  applica- 
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Uon  of  these  authorities  to  the  present  case  bears       18S4. 
out  the  construction  put  by  the  Irish  Court. 

It  is  to  be  observed  that  you  have  not  the  word 
"  continuing ;"  though  you  have  the  words  "  from 
**  time  to  time."     I  will  not  say  that  a  covenant 
to  renew  from  "time  to  time/'  without  more,  might 
not  import  perpetual  renewal.     It  is  clear  that  if 
the  Court  below  was  not  called  upon  to  decide 
that  point,  neither  are  your  Lordships.     But  I  will 
take  the  words  "  from  time  to  time  "  to  have  been, 
in  the  case  of  Fumival  v.  Crew^ — I  will  take  them 
to  have  been  an  obligation  in  that  case  on  the  part 
of  the  lessor  and  not  on  the  lessee ;  I  will  take 
that  case  to  have  been  accurately  referred  to  in 
Moore  v.  Foley,  and  Sir  William  Grant's  judgment 
to  have  been  borne  out  by  the  authority  of  Lord 
Hardwicke's  decision,  as  he  supposed  it  to  be ;  I 
ivill  even  admit  that  the  lease  to  continue  renewing 
from  time  to  time  as  it  should  expire,  or  the  word 
"  renewing/'  without  more,  would  mean  perpetual 
renewal.     We  have  no  reason,  in  supporting  this 
judgment,  to  quarrel  with  or  decide  against  those 
propositions.     They  may  stand  perfectly  well  with 
the  judgment  of  the  Court  below,  and  the  affirm- 
ance of  £hat  judgment,  because  there  are  circum- 
stances in  this  case  totally  different  from  that  which 
I  have  now  put,  and  those  circumstances  I  shall 
now  shortly  advert  to. 

First  of  all,  the  impartibiUty,  of  which  I  have 
said  so  much  in  the  course  of  the  argument  that  it 
is  needless  to  add  more.  The  constant  renewals 
that  take  place  in  Ireland,  and  the  holdings  con- 
stituted there,  as  in  Manchester,  Cheshire,  and 
other  parts  of  this  country,  are  all  in  the  nature  of 
sales:  in  some  parts  of  the  north,  the  consideration 
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1834.       is  called  Grassumt  in  other  parts  it  is  called  the 
purchase-money,  though  a  rent  is  reserved  in  per- 
petuity ;  but  in  Ireland,  where  the  same  thing  is 
done  in  most  of  the  present  holdings  of  that  kind, 
it  is  by  way  of  perpetual  renewal:  a  sum  of  money 
being  paid  at  first,  and  a  rent  reserved  small  in  pro- 
portion as  that  sum  is  great,  and  greater  if  the  sum 
is  small.     Secondly,  when  did  any  one  ever  see  a 
covenant  for  perpetual  renewal  introduced  into  the 
body,  as  it  were,  of  a  covenant  for  further  assur- 
ance ?    Every  body  knows  what  the  office  is  of  a 
covenant  for  further  assurance  of  title:  did  any 
one  ever  think  of  inserting,  in   a  conveyance,  a 
covenant  for  perpetual  renewal,  in  the  very  middle 
of  a  covenant  for  further  assurance  ?  Then,  thirdly, 
let  us  consider  that  there  is  a  covenant  on  the  part 
of  the  lessee,  that  he  and  those  succeeding  him 
in  the  premises  should  always  keep  up  600  oak 
and  ash  timber  trees,  as  often  as  any  of  those  should 
be  cut  down  or  destroyed,  or  go  to  decay.     Is  it 
not  a  marvellous  thing,  that  the  lessor,  whose  only 
interest  in  a  perpetual  lease  is,  that  he  should  re- 
ceive the  rent  and  render,  should  take  the  trouble 
of  providing  that  his  lessee  should  have  a  well 
wooded  estate  ?      If  I  am  going  to  let  an  estate 
for  fifly  years,  it  is  very  material  I  should  see  it 
kept  well  wooded,  that  I  may  have  at  the  end  as 
much  good  ash  and  oak  timber  as  I  had  at  the 
commencement  of  the  lease ;  but  if  I  let  it  for  1000 
years,  or  to  the  end  of  time,  as  these  lessees  would 
say  it  is,  what  good  is  it  to  me,  th^t  those  with 
^hom  I  have  no  common  interest  should  have  a 
well  wooded  estate  of  ash  and  oak  trees  ?    It  is 
perfectly  irrational,  except  upon  this  one  supposi- 
tion—  that  it  may  be  contended  that  in  case  the 
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lessee  throws  up  bis  lease  or  forfeits  it,  by  non-pay-  183*. 
ment  of  rent  or  non-performance  of  covenants,  and  '^J^ 
the  lessor,  upon  a  re-entry  for  covenants  broken  «. 

or  in  any  other  way,  takes  possession  of  his  land, 
he  then  should  find  it  in  a  well  wooded  state :  it  is 
just  possible  to  put  that  construction  upon  it, 
though  I  t^annot  help  thinking,  if  they  contem- 
plated a  perpetual  renewal,  that  that  was  not  a 
contingency  they  were  likely  to  have  in  contem- 
plation, more  especially  as  no  other  contingency, 
such  as  the  repairs,  was  at  all  provided  for. 

Now,  last  of  all  comes  the  word  "  further."  A 
party  is  the  best  interpreter,  it  has  been  said» 
of  his  own  wwds;  and  when  the  question  is,- 
whether  we  are  to  construe  a  given  covenant  to 
be  for  perpetual  renewal  or  further  assurance^  what 
better  criterion  can  we  have,  or  what  safer  guide 
to  follow,  than  the  very  words  which  the  man  who 
makes  the  covenant  has  given  us  ?  And  when  we 
find  him  saying  **  mind  I  mean  this  a  covenant 
*'for  further  assurance,"  is  not  that  a  reason  to 
believe  that  he  meant  it  so?  Nothing  can  more 
strongly  indicate  in  what  sense  he  regarded  the 
covenant,  than  using  the  words  '^  other  further 
^*  assurance?"  They  are  so  strong  as  with  diffi* 
culty  to  be  got  over ;  I  may  say  they  are  hardly 
in  any  way  to  be  removed. 

Upon  these  several  grounds,  upon  reference  to 
the  authorities,  I  am,  as  at  present  advised,  iacHned 
to  think  there  is  not  so  much  doubt  and  not  such 
great  difficulties  in  this  case,  as  the  report  with 
which  I  have  heea  furnished  gf  the  learned  Judges' 
opinion  in  the  Court  below  appears  to  ascribe  to  it ; 
nevertheless,  I  feel  myself  bftund  to  think  there 
way  be  some  considerations  that  may  have  escaped 
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1834.       me,  not  having  sufficiently  investigated  the  case; 
BaowNB      ^"^  ^  ^^^^  ^^y  ^^  material  to  the  question  of 
TioHi        costs,  I  feel  disposed  to  ask  time  for  further  con- 
sideration. 


The  Lord  Chancellor.  —  This  case  arises  upon 
the  construction  of  a  lease  of  ancient  date,  granted 
on  the  3d  of  July,  1663 ;  and  the  question  simply  is, 
whether  a  covenant  in  that  lease  and  the  counter- 
part  (the  words  <<  further  assurance"  being  in  one, 
and  not  in  the  other)  contains  or  imposes  an 
obligation  of  pei-petual  renewal,  or  is  only  a  co- 
venant for  further  assurance?  I  stated  the  case 
when  it  was  before  your  Lordships,  and  entered 
at  length  into  the  argument  on  both  sides.  I  inti- 
mated at  that  time,  that  I  myself  upon  the  argu- 
ment entertained  no  doubt  that  the  decision  of 
the  Court  below  was  a  sound  one;  holding  the 
covenant  to  be  for  further  assurance.  On  account 
of  the  importance  of  the  question,  I  took  time  to 
consider,  and  the  result  of  that  consideration  is  to 
confirm  my  first  opinion,  and  to  induce  me  now  to 
move  your  Lordships  to  affirm  the  judgment  I 
shall  not  enter  at  length  into  the  argument  now. 
First,  because  I  move  your  Lordships  to  affirm,  and 
not  to  reverse  or  alter  in  any  way,  the  judgment 
pronounced  by  the  Court  below;  and  secondly, 
because  I  formerly  stated  at  length  the  grounds  of 
my  coincidence  of  opinion  with  the  Court  below. 
The  words  are,  "  shall  and  will  on  request  to  him 
<«  or  them,  to  be  made  by  the  said  William  Wright, 
"  his  executors,  administrators,  and  assigns,  from 
*'  time  to  time  renew  the  said  lease.'* 

Now  I  agree  that  if  that  had  stood  alone,  there 
would  have  been  good  ground  for  saying  that  the 
word  <^  renew"  is  not  a  word  per  se  sounding  in 
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further  assurance.  But  we  are  to  look  to  the  con-  1884. 
text ;  first  of  all,  to  that  which  is  parcel  of  the 
covenant ;  next,  to  the  other  covenants ;  and  if  we 
find  reason  to  believe  from  the  whole  that  such  is 
the  meaning,  we  are  bound  to  give  that  meaning 
to  the  word  "  renew.*'  Now:  first  of  all,  in  what 
part  of  the  lease  are  the  words  to  be  found  ?  If 
conveyancers  in  the  seventeenth  century,  as  those 
in  the  eighteenth  and  nineteenth  have  usually 
done,  had  a  particular  part  of  the  deed  in  which 
they  made  an  enumeration,  and  set  forth  the  co- 
venants for  further  assurance,  it  is  something — I  July  9. 
don't  say  it  is  decisive  that  you  find  this  expres- 
sion  in  this  branch  of  the  covenant  But  that  is 
not  all ;  let  us  look  next  to  the  rest  of  the  covenant: 
**  shall  and  will  upon  request  unto  him  or  them  to 
"  be  made  by  the  said  William  Wright,  his  execu- 
**  tors,  administrators,  and  assigns,  from  time  to 
**  time  renew  the  said  lease,  and  perfect  such  other 
"  further  assurances."  In  one  of  the  other  pro- 
visoes, it  was  "  further  assurance,"  as  he  •*  the  said 
"William  Wright,  his  executors,  administrators, 
"  and  assigns  should  reasonably  devise,  advise,  or 
**  require  for  the  better  strengthening,  confirming, 
"and  sure  making  of  all  and  singular  the  said 
"  demised  and  granted  premises,  and  every  part 
"  thereof,  unto  the  said  William  Wright,  his  execu- 
"tors,  administrators,  and  assigns,  at  such  rents 
"  and  under  such  covenants,  and  conditions  in  the 
*<  said  indenture  of  lease,"  and  so  forth.  That  is 
a  very  strong  confirmation  of  the  opinion  to  which 
the  Court  below  came,  that  it  is  only  in  reality  a 
covenant  for  further  assurance,  though  under  the 
form  of  the  word  "  renew."  Next,  and  lastly,  let 
us  look  to  the  rest  of  the  covenants.    If  there  had 
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18S*.  been  a  lease  for  seven  yeans  renewable  fbr  ever,  so 
as  to  oust  for  ever  the  enjoyment  except  in  case 
of  forfeiture  (and  there  is  no  forfeiture  provided 
for  in  the  lease  nor  in  the  counterpart);  if  the 
grantor  or  lessor  was  never  likely  to  enjoy  it  at  aU, 
what  possible  interest  could  he  have  in  keeping  up 
the  plantations  on  the  estate  ?  Yet  there  is  an  ex- 
press stipulation  on  his  part,  and  an  obligation 
imposed  on  the  lessee,  that  he  shall  at  all  times 
during  the  term  keep  up  the  number  of  500  oak 
trees  on  the  premises.  This  is  perfectly  intel- 
ligible, if  you  read  it  as  a  covenant  for  further 
assurance ;  it  is  keeping  up  the  timber  on  the  estate 
with  a  view  to  the  interest  of  the  lessor  in  the 
reversion  j  but  if  the  reversion  is  worth  nothing, 
if  it  is  postponed  indefinitely  by  perpetual  renewal 
of  the  term  to  the  lessee  and  his  representatives, 
that  covenant  is  not  rational  or  intelligible. 

Then  it  is  said — (and  that  was  much  relied  upon) 
— you  will  find  in  this  case  there  are  no  successors 
named  in  these  covenants.  And  why  should  there 
be  ?  Look  at  the  time  at  which  it  was  granted  — 
in  166S,  — at  a  period  when  there  were  forfeitures 
in  consequence  of  rebellion,  when  this  very  estate 
may  have  been  the  subject  of  forfeiture,  or  at  least 
of  conflicting  claims.  I  can  easily  understand  how 
such  covenants  should  be  inserted,  and  I  am  told 
it  is  stated  at  the  bar,  and  not  denied,  that  this 
is  by  no  means  uncommon  in  those  leases  of  an- 
cient date  touching  property  passing  from  hand  to 
hand  in  these  troublesome  times.  It  is  not  easily 
to  be  presumed  in  any  case  that  there  should  be  a 
parting  with  the  whole  interest,  under  the  form  of 
a  leasehold.  I  don't  speak  of  perpetuity ;  that  has^ 
no  application  here.  There  is  no  perpetuity  cre- 
ated }  though  it  may  be  a  term  for  ever,  there  i» 
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Dotbiog  resembling  a  perpetuity,  if  there  are  always  i«S4. 
existing  parties  who  may  deal  with  the  whole  in- 
terert  created.  If  I  give  a  lease  as  long  as  the 
grass  shall  grow  and  the  waters  shall  flow,  provided 
I  don't  tie  it  up  to  A.  B.  and  the  heirs  of  his  body, 
Dor  in  any  defiqite  succession,  and  put  the  land 
extra  commercium,  that  would  not  be  a  perpetuity ; 
if  there  must  always  be  in  esse  a  party  or  parties 
who  have  aright,  within  the  limits  allowed  by  law, 
(a  life  or  lives  in  being,  or  twenty-one  years  and 
ten  or  eleven  months  afterwards,)  to  deal  with  it 
within  those  limits.  Therefore  the  argument  of 
perpetuity  in  this  case  must  be  put  entirely  out 
of  view,  and  the  judgment  is  not  affirmed  with 
any  reference  to  it.  But  in  the  construction  of 
the  instrument  the  perpetual  duration  has  much 
weight  When  you  see  parties  leasing,  you  are 
not  easily  to  su{4X)se,  that,  under  the  form  of 
making  a  lease,  they  mean  to  give  a  perpetual  in- 
terest The  usual  mode  of  dealing  with  property 
in  perpetuity,  is  not  to  convey  it  out  and  out  by 
leasehold.  I  do  not  mean  to  say  it  may  not  be 
called  a  lease.  Half  the  land  in  Manchester  and 
its  neighbourhood  stands  on  that  fi)oting,«--onalease 
at  a  small  reserved  rent,  or  a  ccmsiderable,  valu« 
able,  and  adequate  reserved  rent,  sometimes  upon 
U.  an  acre,  sometimes  1/.,  but  generally  on  the 
smaller  rent;  and  that  is  a  valid  lease :  you  have  no 
doubt  on  the  instrument  that  it  is  creating  a  lease 
— no  doubt  whether  it  is  for  furdier  assurance  or 
renewal  in  perpetuity.  Thae  is  hardly  any  re- 
newal in  it;  itis  at  once  by  its  original  constitution 
a  perpetual  Jease,  an  interest  resembling  the  Scotch 
feu  for  a  fixed  rent  But  what  happened  at  the 
time  when  these  deeds  were  originally  executed — 
when  the    conveyances   were    originally   made? 
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1834.  There  was  a  consideration  given^  an  adequate  con- 
sideration ;  a  sum  was  levied  or  given  at  the  time, 
1000/.  for  an  acre;  in  Manchester  it  is  done  every 
day.  The  sum  for  an  acre  of  Tand,  and  a  payment 
beside  of  1^.  a  year  for  ever  and  ever,  and  it  is 
leasehold  and  not  freehold.  But  first  the  lOOO/l  is 
given;  for  the  instrument  of  lease,  generally  speak* 
ing,  purports  to  have  been  granted  on  that  consi- 
deration. That  is  not  the  case  here ;  not  a  penny 
is  given  here,  but  it  is  merely  for  the  rent  reserved 
in  1663  and  no  more,  and  that  rent  never  to  rise: 
and  this  lease  is  pretended  to  be  a  perpetually 
renewable  lease.  That  is  a  strong  argument,  when 
the  matter  remains  in  duUo^  for  casting  a  balance 
in  favour  of  that  construction  which  holds  it  to  be  a 
covenant  for  fuither  assurance,  and  not  that  con- 
struction which  holds  it  to  be  for  perpetual  renewal. 
There  are  other  reasons,  all  in  the  same  direction : 
the  place  of  the  instrument,  where  it  is  found ;  the 
context  of  the  covenant  itself;  the  context  of  the 
other  covenants,  especially  as  to  the  timber.  It  is 
argued  for  the  Appellant  against  the  judgment, 
that  there  is  no  covenant  to  keep  in  repair :  that 
certainly  would  diminish  the  force  of  the  argu- 
ment, but  not  sufiBciently  to  remove  it;  and  1 
have  no  manner  of  doubt  that  the  conclusion  to 
which  the  Court  below  came,  was,  as  I  originally 
thought  on  the  hearing  of  the  case,  the  sound  con- 
clusion. I  therefore  think  your  Lordships  would 
do  right  to  affirm  this  judgment,  and,  there  not 
being  sufficient  doubt,  in  my  opinion,  considering 
the  great  attention  paid  to  it  in  the  Court  below, 
to  affirm  it  with  the  costs  of  the  appeal. 

Judgment  affirmed,  with  costs  of  the  appeal^ 
not  exceeding  200/. 
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IRELAND. 

(court   of   CHANCERY.) 

Edward  Houlditch,  John  Houl-' 
DITCH,   James    Houlditch,   and 
Francis    Stubbs,    on   behalf  of  I    .      „ 
themselves  and  other  Creditors  of  ■     ^  ' 

the    Most   Noble    George    Au- 
gustus, Marquis  of  Donegal 

The  Most  Noble  George  Augustus,  1  „  ,    ^ 

Marquis  of  Donegal      .      -      -J       ^ 

Upon  a  bill  filed  in  the  Court  of  Chancery  in  England,  by 
creditors,  a  decree  was  made  to  execute  the  trusts  of  a  deed 
by  which  lands  in  Ireland  were  vested  in  trustees  for  the 
payment  of  debts.  The  debtor,  a  peer  of  the  realm,  did 
not  answer  the  bill  nor  appear  at  the  hearing  of  the  original 
suit;  but  filed  an  answer  to  a  supplemental  suit,  and  by 
cross  bill  impeached  the  debts  as  fraudulent,  and  opposed 
the  proceedings  by  counsel  in  various  stages  of  the  supple- 
mental suits.  By  the  decrees  in  these  suits,  an  injunction 
and  a  receiver  were  appointed.  But  it  being  found  imprac- 
ticable to  execute  the  decree,  a  bill  was  filed  in  the  Court  of 
Chancery  in  Ireland,  to  carry  the  former  decree  into  exe- 
cution. Held,  reversing  the  judgment  of  the  Court  below, 
that^  under  the  circumstances,  the  Court  had  jurisdiction ; 
that  the  propriety  of  the  English  decree  might  be  examined 
in  the  suit  in  Ireland ;  but  that  if  part  of  it  was  sustainable, 
it  might  so  far  be  executed  by  the  aid  of  the  Irish  Court, 
although  other  parts  might  be  erroneous. 


The  Appellants,  in  the  month  of  December, 
1828,  exhibited  their  original  bill  of  complaint,  in 
the  High  Court  of  Chancery  in  Ireland,  against. 
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18S4.  the  above-named  Respondent,  and  James  Dash- 
wood  and  William  M*George,  Esqrs.,  and  thereby 
»••  stated,  that  in  or  as  of  Trinity  Term,  in  the  year 
'^^'^  1802,  Henry  Thomas  Jones  and  Inigo  William 
Jones,  as  administrators,  with  the  will  annexed,  of 
the  estate  and  effects  of  Henry  Jones,  deceased,  did 
on  behalf  of  themselves  and  all  other  the  creditors 
of  the  said  Respondent,  George  Augustus,  Marquis 
of  Donegal,  exhibit  their  original  bill  of  complaint 
in  the  High  Court  of  Chancery  in  England,  against 
the  said  Respondent,  George  Augustus,  Marquis  of 
Donegal,  the  said  James  Dashwood,  John  Agnew, 
since  deceased,  the  said  William  M*George,  Wil- 
liam  Lyon,  since  deceased,  Peter  Young  and 
John  King,  stating,  amongst  other  things,  that 
upon  the  death  of  Arthur,  the  late  Marquis  of 
Donegal,  in  the  year  1799,  the  said  George 
Augustus,  Marquis  of  Donegal,  became  seised 
for  life  without  impeachment  of  waste,  subject  to 
certain  family  provisions  and  incumbrances,  of 
divers  large  real  estates  in  the  kingdom  of  Ireland, 
of  very  considerable  yearly  value,  beyond  all  re- 
prises, and  that  the  said  George  Augustus,  Mar- 
quis of  Donegal,  was  also  entitled  to  a  share  of 
the  joint  stock  of  the  Company  of  Undertakers  of 
the  Logan  Navigation,  equivalent  to  the  sum  of 
51,000/.,  part  of  the  stock,  that  sum  having  been 
subscribed  and  paid  to  the  said  undertaking  by  the 
said  Arthur,  late  Marquis  of  Donegal :  And  that 
the  said  George  Augustus,  Marquis  of  Donegal, 
having  contracted  very  large  debts,  which  he  was 
desirous  of  providing  for  by  conveying  his  said  life 
estate  and  the  said  navigation  shares  to  trustees, 
upon  trust  to  grant  securities  to  his  creditors,  by 
way  of  debenture,  in  manner  therein-after  men- 
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tioned,  by  indenture  d^ted  the  20th  of  April,  1799,     J8S4. 
^d  made  between  the  said  Respondent,  George 
Augu.,,^  Marquis  of  Donegal,  of  the  first  part, 
the  said  Ja..,^  Dashwood,  John  Agnew,  and  Wil- 
liam  M'George,  rT'}^^^  l^^^^  of  the  second  part, 
and  Francis  Const,  Es^.  ^^^d  George  Downing, 
Esq.,  of  the  third  part,  after  reojng  various  family 
deeds  and  settlements,  which  had  D«-on  executed 
and  made,  touching  the  said  estates  in  the  lifetime 
of  the  said  Arthur,  late  Marquis  of  Donegal,  and 
also  reciting  the  death  of  the  said  Arthur,  late 
Marquis  of   Donegal,   leaving  the   said  George 
Augustus,    Marquis  of  Donegal,  his  eldest  son, 
who  had  therefore  succeeded  to  all  his  titles  and 
dignities,  and  had  also  become  entitled  to  the  pos- 
session of  the  several  estates  under  the  several 
therein-before  recited  indentures,  subject  to   the 
therein-mentioned  incumbrances ;  and  reciting  that 
the  said  George  Augustus,  Marquis  of  Donegal, 
had,  since  the  date  and  execution  of  the  therein- 
recited  indenture  of  the  24th  of  May,  1794,  con- 
tracted   several    other    debts    to    a  considerable 
amount,  and  being  wholly  unable  to  make  any 
provision  for  the  payment  thereof,  otherwise  than 
by  sale  of  the  aforesaid  navigation  shares,  and  out 
of  the  income  of  the  estate  which  he  then  was,  and 
on  the  decease  of  Barbara,  Marchioness  Dowager 
of  Donegal,  his  mother-in-law,  would  become  en- 
titled  to  for  his  life,   in   manner  therein-before 
recited,  was  desirous  of  securing  the  monies  aris- 
ing by  sale  of  the  said  navigation  shares,  and  so 
much  of  such  income  as  was  not  essential  to  the 
support  of  himself  and  his  family,  in  a  manner  con- 
sistent with  his  rank  and  dignity  in  life,  for  the 
benefit  of  his  creditors,  or  such  of  them  as  should 
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J5^      be  willing  to  accept  the  terms  thereby  offered  to 
HouLDiTCB     them,  and  would  consent  to  such  acts  as  therein 
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requested  of  them ;  and  that  in  order  to  carr-"*^*^ 
intentions  into  execution  so  far  as  re*^*"^'^^  *'^^ 
said  navigation  shares,  the  said  r-^^g^  Augustus, 
Marquis  of  Donegal,  had.  •-  ^"^  by  an  indenture 
therein  mentioned  *'  ^^  made  between  the  said 
George  Augn'^^s,  Marquis  of  Donegal,  of  the  one 
part,  thp  J^aid  James  Dashwood,  John  Agnew,  Wil- 
Ijain  M*George,  and  William  Lyon,  of  the  other 
part,  assigned  and  transferred  unto  the  said  James 
Dashwood,  John  Agnew,  William  M*George,  and 
William  Lyon,  their  executors,  administrators,  and 
assigns,  all  his  share  or  shares,  right  and  interest, 
in  and  to  the  said  joint  stock   of  the   Company 
of  Undertakers  of  the  Logan  Navigation,  to  hold 
upon  the  trusts  therein   mentioned:   It  was  wit- 
nessed that  in  consideration  of  the  premises  and 
furtherance  of  the  desire  of  the  said  George  Au- 
gustus, Marquis  of  Donegal,  in  that  behalf,  and  in 
consideration  of  ten  shillings,  by  the  said  James 
Dashwood,  John  Agnew,  William  M*George,  and 
William  Lyon,  paid  to  the  said  George  Augustus, 
Marquis  of  Donegal,   he,  the  said   George  Au- 
gustus, Marquis  of  Donegal,  granted  and  demised 
to  the  said  James  Dashwood,  John  Agnew,  Wil- 
liam  M*George,  and  William  Lyon,   their  exe- 
cutors, administrators,  and  assigns,  all  the  estates 
of  him,   the   said  George  Augustus,  Marquis  of 
Donegal,  in  the  kingdom  of  Ireland,  therein  parti- 
cularly mentioned  and  described,  and  to  which  he, 
the  said  George  Augustus,  Marquis  of  Donegal, 
became  entitled,  as  tenant  for  life,  in  possession, 
and  in  remainder  expectant  on  the  decease  of  Bar- 
bara, Marchioness  of  Donegal,  his  mother-in-law. 


ON  APPEALS  AND    WRITS   OP  ERROR.  305 

to  hold  unto  the  said  James  Dashwood,   John       1834. 
Agnew,  William  M«George,  and  William  Lyon,     ^^^^^^ 
their  executors,   administrators,  and  assigns,  for         »• 
iiinety*nme  years,  without  impeachment  or  waste, 
if  the  said  George  Augustus,  Marquis  of  Donegal, 
should  so  long  live,  subject  nevertheless  to  the. 
several  incumbrances  in  the  said  indenture  men- 
tioned, being  the  several  deeds  and  settlements 
subject  to  which  the  estates  had  vested  in  the  said 
George  Augustus,   Marquis  of  Donegal,  on  the 
death  of  his  said  father,  upon  the  trusts  and  for 
the   intents   and    purposes,   and    subject  to  the 
powers,   conditions,    limitations,   and    agreements 
therein-after  limited  and  declared,  that  is  to  say, 
in  trust,  in  the  first  place,  out  of  the  rents,  issues, 
and  profits  arising  from  the  premises  thereby  de- 
mised, to  pay  and  discharge  the  costs  of  preparing 
and  executing  that  deed,   and  all   tithes,  taxes, 
rates,   quit- rents,   and  other  outgoings  and  pay- 
ments required  to  be  made  in  respect  of  tlie  said  pre- 
mises, or  any  of  them,  and  all  expenses  of  keeping 
the  said  premises  in  good  repair  and  condition, 
and  of  rebuilding  houses  and  other  buildings  when 
necessary,  and  the  salaries  of  all  receivers,  stewards, 
or  agents,  or  other  persons  employed  in  receiving 
or  recovering  such  rents,  issues,  and  profits  respect- 
ively, and  all  other  expenses  incident  to  or  attend- 
ing  the  recovery  or  receipt  of  such  rents,  issues, 
and  profits,   or  otherwise,    occasioned  by  or  in 
the  execution  or  otherwise  of  any  of  the  trusts, 
powers,  or  authorities  therein  contained,  or  thereby 
given,  or  in  any  wise  relating  thereto  j  and  in  the 
next  place,  to  pay  unto  the  said  George  Augustus, 
Marquis  of  Donegal,  during  his  natural  life,  for  the 
maintenance  and  support  of  himself  and  his  family, 
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1834.       the  clear  yearly  sura  of  10,000i,  by  equal  half- 
yearly  payments,  on  the  5th  of  July,  and  the  5th  of 
January,  in  every  year,  clear  of  all  taxes  except 
the  then  present  tax  upon   income,  the  first  of 
which  payments  should  be  made  on  the  5th  of 
July  then  next  j  and  as  to  the  residue  of  the  mo- 
nies arising  from  such   rents^  issues,  and  profits, 
and   the   annual   produce  of  the  said  navigation 
shares,  until  sold,  and  the  monies  arising  from  the 
sale  thereof,  after  discharging  all  expenses  incident 
thereto,  it  was  thereby  agreed,  that  the  same  should 
be  an  accumulating  fund  in  the  hands  of  the  said 
James  Dash  wood,  John  Agnew,  William  M*George, 
and  William  Lyon,  or  of  the  survivor  or  survivors 
of  them,  or  the  executors,  administrators,  or  assigns 
of  such  survivor,  for  the  intents  and  purposes,  and 
should  be  from  time  to  time  applied  in  manner 
therein-after  mentioned :    And  in  order  that  the 
fund  so  intended  to  accumulate  might  be  rendered 
as  productive  as  possible  for  the  purposes  of  that 
deed,  it  was  thereby  declared,  that  when  the  said 
trustees  should  have  in  their  hands  any  sum  or 
sums  of  money  not  immediately  applicable  to  such^ 
purposes,  which  should  exceed  the  sum  of  lOOOil, 
the  same  should  be  invested  by  the  said  trustees  in 
the  public  ftmds,  or  on  East  India  bonds,  or  Ex- 
chequer or  Navy  bills,  or   Government  saleable 
securities  in  the  names  of  such  trustees  for  the  time 
being,  to  be  changed,  altered,  or  varied  at  discre- 
tion ;  and  that  the  interest,  dividends,  premiums, 
or  other  profits  to  arise  therefrom  should  be  applied 
by  such  trustee  or  trustees  in  like  manner  with  the 
sum  or  sums  so  to  be  laid  out :   And  in  order  that 
substantial  justice  might  be  done  between  the  said 
George  Augustus^  Marquis  0|^*  Donegal,  and  his 
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several  creditors,  whose  debts  had  not  been  already       18S4. 
provided  for  under  the  trusts  of  certain  indentures     aXi^^ircl 
therein  mentioned  to  have  been  executed  in  tlie         ». 
lifetime  of  the  said  late  Marquis,  by  him  and  the 
said  George  Augustus,  Marquis  of  Donegal,  it  was 
thereby  agreed  that  the  said  James  Dash  wood,  John 
Agnew,    William   M*George,  and  William  Lyon, 
should  forthwith  proceed  to  investigate:  the  nature, 
extent,  and  origin  of  the  several  claims  of  such 
creditors  respectively,  and  what  securities  had  been 
given  to  them,  and  what  considerations  had  been 
received  by  the  said  George  Augustus,  Marquis  of 
Donegal,  for  the  same,  according  to  the  best  of 
their  abilities ;  and  that  it  should  be  lawful  for  any 
two  or-  more  of  them,  the  said  James  Dashwood, 
John   Agnew,   William   M 'George,   and   William 
Lyon,  or  the  survivor  of  them,  or  lor  the  executors 
and  administrators   of  the   survivor,   to  confirm, 
disallow,  liquidate,  and  settle  every  or  any  such 
claims,  and  to  enter  into  any  contracts  or  agree-   . 
ments  with  all  or  any  such  claimants  fo'r  com- 
pounding such  claim  or  claims,  or  for  altering  the 
nature  or  course  of  payment  thereof;   an^  also 
for  redeeming,  continuing,  or  confirming  every  or 
any  annuity  or  annuities  in  lieu  of  any  debt  or 
debts  which  should  be  found  due  from  him ;  and 
also  power  to  enter  into  any  agreement  with  such 
creditors  respectively,  or  any  two  of  them,  touch- 
ing the  time  or  times,  and  the  manner  how  their 
respective  debts  or  claims  should  be  liquidated,  set- 
tled, and  discharged,  and  whether  any  and  what 
interest  should  be  allowed  thereon ;  and  if  they 
should  think  prober  so  to  do,  to  issue  assignable 
debentures  to  such  creditors  or  any  of  them  for 
the  better  securing  the  performance  of  such  con- 
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lSd4.  tracts  or  agreements  as  last  mentioned,  so  as  each 
and  every  creditor  accepting  any  such  debentures 
should  enter  into  an  agreement  not  to  molest  the 
said  George  Augustus,  Marquis  of  Donegal,  for 
their  debts,  unless  default  should  be  made  in  pay- 
ment of  any  sum  or  sums  of  money  at  any  time  or 
times  to  be  appointed  in  and  by  such  debenture 
for  that  purpose,  and  so  as  no  debenture  should 
be  valid  until  the  same  should  be  executed  by  the 
said^George  Augustus,  Marquis  of  Donegal :  And 
powers  were  by  the  said  indenture  given  to  the 
said  trustees  to  do  all  acts  necessary  for  caiTying 
the  several  agreements  so  to  be  executed  into 
execution,  and  likewise  power,  when  it  should 
appear  advisable  or  necessary  for  the  regulation 
of  their  conduct,  to  take  opinions  of  counsel,  or 
to  submit  the  justice  or  extent  of  any  such  claims 
as  aforesaid  to  the  award  of  any  person  or  persons 
whomsoever,  and  to  do  all  things  necessary  in 
that  behalf,  and  also  to  commence,  prosecute, 
and  defend  all  such  actions  at  law  and  in  equity 
in  any  of  the  courts  of  Great  Britain  or  Ire- 
land, or  elsewhere,  as  they  should  think  necessary 
for  resisting  the  payment  of  any  such  claim  or 
claims  as  should  be  conceived  illegal  or  excessive, 
or  for  the  setting  aside  any  annuity  or  annuities  if 
necessary,  and  generally  to  do  all  things  necessary 
and  effectual  in  that  behalf;  and  to  appoint  and 
countermand  at  pleasure  all  such  persons  as 
they  should  think  necessary  to  be  their  attornies, 
agents,  stewards,  or  bailiffi,  in  the  management 
and  conducting  of  any  of  the  estates  thereby  de- 
mised, and  of  the  receipts  and  rents  thereof,  or  for 
any  other  purpose  or  occasion  whatsoever,  and  to 
make  such  allowance,  payments,  and  compensation 


ON  APPEALS   AND   WBIT8   OP    ERROR.  309 

to  such  persons  respectively  as  should  be  reason-  1834?. 
able:  And  that  it  was  thereby  agreed,  that  the 
3aid  James  Dashwood,  John  Agnew,  WiUiam 
M<jeorge,  and  William  Lyon,  should  dispose  of 
die  fund  thereby  directed  to  accumulate  as  afore- 
said, at  such  respective  times  and  in  such  propor* 
tioDs  as  should  be  necessary  towards  the  payment 
of  such  respective  debts,  annuities,  claims,  and 
demands  as  should  be  substantiated,  compounded 
for,  or  secured  in  manner  aforesaid,  at  the  times 
and  according  to  the  intent  and  meaning  of  such 
respective  agreements ;  and  also  all  interest,  costs, 
charges,  expenses,  salaries,  and  allowances  therein- 
before provided  for,  when  it  should  be  necessary 
so  to  do ;  and  in  case  there  should  be  any  surplus 
monies,  stocks,  funds,  and  securities  in  their  hands 
or  names,  or  in  the  hands  or  name  of  any  of  them, 
after  all  such  payments,  accounts,  matters,  and 
things  as  aforesaid  should  have  been  duly  liquidated 
or  discharged,  or  be  no  longer  payable,  the  same 
should  be  in  jtrust  for  and  paid  and  transferred  to 
the  said  George  Augustus,  Marquis  of  Donegal, 
his  executors,  administrators,  and  assigns,  and  for 
his  and  their  own  use  and  disposal :  And  that  it 
was  thereby  further  agreed,  that  it  should  be  law- 
ful for  the  said  James  D;ashwood,  John  Agnew, 
William  M*George,  and  William  Lyon,  or  the  sur- 
vivors  and  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  the  survivor,  in  case 
the  majority  in  value  of  the  creditors  of  the  said 
George  Augustus,  Marquis  of  Donegal,  whose 
debts  were  not  then  already  secured  or  provided 
for  by  the  therein-recited  indenture,  and  who 
should  for  the  time  being  have  established  their 
claims  to  the  satisfaction  of  the  said  James  Dash- 


OOMSaAfct 


SIO  CASES  IN  THE   HOUSE  OF   LORDS 

1834-  wood,  John  Agnew,  William  M  •George,  and  Wil- 
Houilncii  li*"^  Lyon,  or  any  of  them,  should  so  require,  to 
insure  upon  the  life  of  the  said  George  Augustus, 
Marquis  of  Donegal,  any  sum  or  sums  of  money, 
not  exceeding  the  total  amount  of  the  claims  which 
should  have  been  made  and  established  by  such 
creditors  for  the  time  being,  to  such  satisfaction  as 
aforesaid,  in  any  public  office  of  assurance  in  Great 
Britain  or  Ireland,  or  upon  any  private  policy  or 
policies  to  be  underwritten  at  Lloyd^s  coflee  house, 
in  the  city  of  London,  and  to  pay  the  premiums, 
and  all  other  payments  in  respect  of  such  policy, 
out  of  the  rents  and  profits  of  the  premises  thereby 
demised,  which  should  from  time  to  time  remain 
after  payment  of  the  said  annuity  to  the  said  George 
Augustus,  Marquis  of  DcHiegal :  And  that  it  was 
thereby  further  declared,  that  in  case  all  and  every 
the  debts  and  annuities  then  already  contracted  or 
granted  by  the  said  George  Augustus,  Marquis  of 
Donegal,  and  which  were  not  then  already  provided 
for  as  aforesaid,  or  the  compositions  to  be  accepted 
in  satisfaction  thereof,  and  all  interest  for  the  same, 
and  all  otlier  payments  thereby  provided  for,  save 
and  except  such  as  regarded  the  future  outgoings 
of  the  estate  thereby  demised,  should  be  satisfied 
before  the  decease  of  the  said  George  Augustus, 
Marquis  of  Donegal,  then  the  said  James  Dash- 
wood,  John  Agnew,  William  M*George,  and  Wil- 
liam Lyon,  should,  at  the  request,  costs,  and 
charges  of  the  ^aid  George  Augustus,  Marquis  of 
Donegal,  assign  the  said  term  of  ninety«-nine  years 
thereby  granted  unto  the  said  George  Augustus, 
Marquis  of  Donegal,  or  his  assigns,  or  as  he  or 
they  should  direct:  And  that  the  said  George 
Augustus,    Marquis  of  Donegal,   thereby  cove- 
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Danted  and  agreed,  that  he  would  make  and  exe-  18S4. 
cute  such  demises  and  leases  of  all  and  every  or 
any  of  the  premises  thereby  demised,  in  pursuance 
of  the  powers  or  authorities  vested  in  him  by 
the  therein-before  recited  indentures  of  jelease  of 
the  19th  day  of  May,  1792,  and  the  2Sd  day  of 
May,  1794,  respectively,  as  any  two  or  more  of 
them,  the  said  James  Dashwoodi  John  Agnew, 
William  M*George,  and  William  Lyon  should 
direct  or  require,  and  that  all  and  singular  fines, 
premiums,  and  other  payments  to  be  had  and  re- 
ceived <m  granting  each  such  lease  and  demise 
should  be  paid  to  the  said  James  Dashwood,  John 
Agnew,  William  M*George,  and  William  Lyon, 
upon  the  trusts  therein-befbre  expressed  concerning 
the  rents,  issues,  and  profits  of  the  same  premises 
respectively ;  and  that  each  of  them,  the  said  James 
Dashwood,  John  Agnew,  William  M 'George,  and 
William  Lyon,  thereby  covenanted  with  the  said 
George  Augustus,  Marquis  of  Donegal,  and  also 
with  the  said  Francis  Const  and  George  Downing, 
their  executors,  administrators  and  assigns,  that 
they  would  exert  their  utmost  endeavours  to 
manage  all  and  singular  the  trusts  thereby  reposed 
in  them  therein  to  the  best  advantage,  according 
to  the  best  of  their  judgment,  and  would  faithfully 
dispose  of  the  rents,  issues,  fines,  and  profits  arising 
from  the  said  premises  thereby  demised,  according 
to  the  intent  and  true  meaning  of  those  presents  ; 
and  would  once,  or  oftener,  every  year,  if  thereunto 
required,  produce  unto  the  said  George  Augustus, 
Marquis  of  Donegal,  or  his  assigns,  or  unto  the 
said  Francis  Const,  and  George  Downing,  their 
executors,  administrators  and  assigns,  on  behalf  of 
the  creditors  of  the  said  George  Augustus,  Mar- 
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18S4.       quis  of  Donegal   when   thereunto  required^    an 
account  of  the  dealings,   and  transactions,    and 
payments  under  the  trusts  and  powers  thereby 
reposed  in  them :   And  that  it  was  thereby  also 
provided,  that  notwithstanding  the  appointment  of 
the  said  William  Lyon  to  be  a  trustee  for  the  pur- 
pose aforesaid,  it  should  be  lawful  for  him  to  be 
continued  and  act  in  the  management  and  conduct 
of  the  several  matters  and  things  as  an  attorney  or 
solicitor,  and  do  all  law  business  required  to  be 
done  in  the  premises,   and  usually  executed  by 
attorniesor  solicitors  in  such  manner,  and  to  receive 
such  recompense  for  his  loss  of  time  and  pains  in 
and  about  the  affairs  of  the  said  George  Augustus, 
Marquis  of  Donegal,  and  the  trusts  thereby  ere* 
ated,  as  he  would  have  been  entitled  to  have  been 
allowed  in  case  he  had  been  employed  by  the  said 
George  Augustus,  Marquis  of  Donegal,  or  by  the 
trustees  thereby  appointed  for  all  or  any  of  such 
purposes,  without  being  himself  one  of  the  trus- 
tees; and  also  stating  amongst  other  things  cer- 
tain indentures  and   subsequent    matters    under 
which  the  Plaintiffs  in  the  said  cause  claimed  the 
benefit  of  the  said  trusts :   And  praying  that  an 
account  might  be  taken  of  the  rents,  issues,  and 
profits  of  the  said  trust  estates,  and  all  other  the 
property  which  had  been   received   by  the  said 
Defendants,  James  Dashwood,  John  Agnew,  Wil- 
liam M*George,  and  William  Lyon,  under  and  by 
virtue  of  the  said  trust  deed,  or  which  without 
their  wilful  default  might  have  been  received,  and 
of  the  monies  laid  out  and  expended  by  them  in 
the  due  execution  of  the  trusts  thereby  in  thetn 
reposed,  and  that  the  balance  remaining  in  their 
hands  might  be  ascertained,  and  that  they  might 
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be  decreed  to  pay  the  same  in  discharge  of  the  I8S4. 
interest  and  instalments  that  should  be  found  due 
to  the  said  Plaintiffi,  and  such  other  creditors  as  in 
the  said  bill  mentioned,  so  far  as  the  same  would 
extend;  but  in  case  the  said  Court  should  be 
of  opinion,  that  from  any  circumstances  what* 
soever  the  Plaintiffs  in  the  said  Bill  were  not 
entitled  to  be  satisfied  out  of  the  said  trust  pro- 
perty, then  that  the  Defendants,  John  King  and 
Peter  Young,  might  be  decreed  to  pay  the  said 
PlatBtifTs,  as  the  personal  representatives  of  the  said 
Henry  Jones,  all  money  due  on  the  debentures 
therein  particularly  mentioned,  and  that  for  that 
purpose  an  account  might  be  taken  of  all  such 
principal  and  interest  respectively,  and  that  in  the 
mean  time  a  receiver  of  the  said  trust  estates  might 
be  appointed  with  all  proper  directions,  and  for 
further  relief;  and  further  stating,  that  all  the 
said  several  Defendants  to  such  bill,  except  the 
said  George  Augustus,  Marquis  of  Donegal,  who, 
by  an  amendment  of  the  said  bill,  was  charged  to 
be  out  of  the  jurisdiction  of  the  said  Court,  after- 
wards duly  appeared  and  put  in  their  answer  to  the 
said  bill ;  and  that  by  an  order  of  the  said  Court 
made  in  the  said  cause,  bearing  date  the  2d  of 
March,  1803,  it  was  referred  to  one  of  the  Masters 
of  the  said  Court  to  appoint  a  receiver  or  receivers 
of  the  rents  and  profits  of  such  of  the  estates  in 
question  in  the  said  cause,  of  which  a  receiver  had 
not  already  been  appointed,  with  the  usual  direc- 
tions in  such  cases;  and  fuither  stating,  that  in 
pursuance  of  such  order  the  Master  to  whom  the 
same  matter  was  referred,  by  his  report  bearing 
date  the  5th  of  April,  1803,  certified  amongst  ' 
other  things  that  Henry  Alexander,  of  London- 
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18S4.       derrj,   in  Ireland,    and    of  Queen    Ann   Street, 
J^mi^     Westminster,  in  the  county  of  Middlesex,  in  Great 
V-  Britain,  had  been  proposed  to  him  by  the  Plaintiffi 

m  the  said  suit,  as  a  proper  person  to  be  appointed 
receiver  of  the  rents  and  profits   of  the  estates, 
consisting  of  part  of  the  barony  of  Ennishowen, 
and  the  lands  thereunto  belonging,  situate  in  the 
counties  of  Donegal  and  Londonderry,  in  Ireland, 
then  let  to  divers  tenants  at  sundry  yearly  rents, 
amounting  to  the  sum  of  8500/.,  or  thereabouts ; 
and  of  which  the  said  Henry  Alexander  had  been 
for  many  years  then  past  receiver;  and  that  be 
had  approved  thereof;  and  further  stating,  that 
in  further  pursuance  of  the   said  order  of  the 
2d  of  March,   1803,  the  Master,   by  his  report 
bearing  date  the  17th  of  June,  1803,  certified  that 
the  said  Henry  Alexander  had  been  proposed  to 
^  him  by  the  Plaintifi^  in  the  said  suit,  as  a  proper 
person  to  be  appointed  receiver  of  the  rents  and 
profits  of  the  residue  of  the  estates  in  question  in 
Ireland,  of  which  the  yearly  value  was  25,000i, 
or  thereabouts,  and  that  he  approved  of  such  pro- 
posal,  &c.    And  further  stating,  that  divers  further 
proceedings  having  been  had  in  the  said  cause,  the 
same  came  on  to  be  heard  before  the  Master  of  the 
Rolls  in  Great  Britain,  on  the  27th  of  July,  1803, 
against  all  the  Defendants  except  the  said  Respond- 
ent,  and  that  by  the  decree  made  on  such  hearing, 
it  was  ordered  and  decreed  that  it  should  be  re- 
ferred  to  Mr.  Ord,  then  one  of  the  Masters  of  the 
said  Court,  to  take  an  account  of  what  was  due  to 
the  said  Plaintifls,  and  all  other  the  creditors  of 
the  said  Marquis  of  Donegal,  whose  debts  accrued 
due  before  the  execution  of  the  indenture  of  the 
20th  of  April,  1799,  in  the  pleadings  named,  and 
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to  compute  interest  on  such  of  the  said  debts  as  16S4. 
carried  interest,  with  the  usual  directions  to 
advertise  for  such  creditors :  And  it  was  thereby 
further  ordered,  that  the  said  Master  should 
take  an  account  of  the  rents  and  profits  of  the  trust 
estates  in  question,  received  by  the  said  James 
Dashwood,  John  Agnew,  Wiliam  M'George  and 
William  Lyon,  or  any  or  either  of  them,  under  or 
by  virtue  of  the  said  trust-deed,  or  by  any  person 
or  persons,  by  their  or  any  of  their  order,  or  for 
their  or  any  of  their  use,  and  which  without  their 
respective  wilful  default  might  have  been  received; 
and  the  said  Master  was  also  thereby  ordered  to 
take  an  account  of  the  monies  laid  out  and  ex« 
pended  by  the  said  trustees,  in  the  execution  of 
the  trusts  reposed  in  them }  and  it  was  thereby 
ordered,  that  the  clear  balance  of  the  said  amount 
should  be  paid  into  the  Bank  of  England  to  the 
credit  of  the  said  cause,  and  applied  in  payment  of 
the  debts  due  to  the  said  Plaintiffs,  and  the  other 
creditors  of  the  said  Marquis  of  Donegal,  under 
the  said  deed;  and  it  was  thereby  ordered,  that 
the  receiver  appointed  in  the  said  cause  should  be 
continued,  and  should  pass  his  accounts  before  the 
said  Master,  and  should  pay  his  balances  from  time 
to  time  into  the  said  Bank  of  England,  with  the 
privity  of  the  Accountant^General  of  the  said 
court,  on  the  credit  of  the  said  cause,  and  usual 
directions  were  thereby  given  for  the  passing  of  the 
said  accounts,  and  the  consideration  of  the  costs  of 
the  said  suit,  and  of  all  further  directions,  was 
thereby  reserved  until  after  the  said  Master  should 
have  made  his  report;  and  any  of  the  parties  were 
to  be  at  liberty  to  apply  to  the  Court,  as  they 
should  be  advised :   And  further  stating,  that  by 
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18S4.  an  order  of  the  said  Court,  made  in  the  said  cause, 
HooLWTCH  *"d  bearing  date  the  3d  of  August,  1803,  it  was 
ordered  that  tlie  said  Henry  Alexander  should  be 
at  liberty,  in  the  name  of  the  said  James  Dash- 
wood,  John  Agnew,  William  M 'George,  and  Wil- 
liam  Lyon,  to  distrain,  sue  for,  and  recover,  and 
receive  of  and  from  the  tenants  of  the  said  estates, 
all  and  every  the  rents  and  arrears  of  rent  due  from 
them  at  the  time  of  his  appointment :  And  fur- 
ther stating,  that  in  pursuance  of  the  said  decree, 
the  Master  to  whom  the  said  cause  stood  re- 
ferreij,  made  his  report  in  the  said  cause,  bearing 
date  the  10th  of  August,  1804,  by  which,  among 
other  things,  he  found  that  certain  debts  arising 
upon  •  debentures  issued  under  the  trusts  of  the 
deed,  were  due  and  owing  respectively  to  Bennis 
Berry,  Sir  John  Lade,  and  the  Appellant,  Francis 
Stubbs :  And  further  stating  that  by  an  order 
made  in  the  said  cause,  and  bearing  date  the  30th 
of  October,  1804,  the  said  Master's  said  report  was 
confirmed  nwi,  and  afterwards  various  exceptions 
were  taken  to  the  said  report,  (not  however  by  or 
against  Bennis  Berry,  or  Sir  John  Lade,  or  the 
Appellant,  Francis  Stubbs,)  which  exceptions  came 
on  to  be  argued,  and  the  matter  of  which  excep- 
tions was  by  various  orders  of  the  said  ,Court  re- 
ferrcd  back  to  the  Master :  And  further  stating, 
that  in  or  as  of  Easter  Term,  in  the  year  1807,  the 
said  Inigo  Jones,  as  survivor  of  the  said  Henry 
Thomas  Jones,  exhibited  his  supplemental  bill,  or 
bill  in  the  nature  of  a  supplemental  bill,  in  the 
said  Court,  against  the  said  George  Augustus, 
Marquis  of  Donegal,  thereby  stating,  amongst 
other  things,  the  said  indenture  of  the  20th  of 
April,  1799,  and  the  other  matters  hereid-before 
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meDtioned'to  have  been  stated  in  the  said  original       1834. 
bil],  and  the  prayer  of  said  original  bill,  and  the 
said  several  decrees,  orders,  and  the  jeveral  pro- 
ceedings had  in  the  said  suit,  and  stating  therein 
that  the  said  Plaintiffs  finding  that  the  said  George 
Augustus,  Marquis  of  Donegal,  had  gone  to  re* 
side  in   Ireland,   they  had    amended   their  said 
original  bill,  and  stated  him  to  be  out  of  the  juris- 
diction of  the  Court ;  and  stating,  among  other 
things,  a  certain  order,  under  which,  what  should 
remain  of  a  certain  sum  of  4,861^  2s.  lOd,  three 
per  cent,  consolidated  Bank  annuities,  after  paying 
certain  costs,  was  to  be  carried  over  by  the  Ac- 
countant-General  of  the  said  Court  to  the  credit 
of  the  said  original  cause;  and  stating,  that,  pur- 
suant to  an  order  made  in  the  said  original  cause, 
the  said  Henry  Alexander  had  paid  into  the  Bank 
of  England,  in  the  name  and  with  the  privity  of 
the  Accountant-General,  as  part  of  the  money  re- 
ceived by  him  as  such  receiver  as  aforesaid,  the 
sum  of  1000/.,  and  that  such  Bank  annuities  and 
costs  constituted  the  whole  property  which  the 
said  Plaintiffs  by  means  of  the  said  proceedings 
had  been  able  to  get  at  from  the  rents  and  profits 
of  the  said  trust  estate,  towards  satisfying  them- 
selves and  the  other  creditors  of  the  said  Marquis, 
who  had  come  in  under  and  sought  the  benefit  of 
the  said  decree ;  and  that  the  Plaintiffs  and  the 
other  creditors  of  the  said  George  Augustus,  Mar- 
quis of  Donegal,  had  been  prevented  from  obtain- 
ing the  benefit  of  the  said  decree,  and  that  the  said 
Henry  Alexander,  as  such  receiver  as  aforesaid, 
had  been  deprived  of  or  obstructed  in  the  receipt 
of  the  rents  and  profits  of  the  said  trust  estates  by 
the  said  George  Augustus,  Marquis  of  Donegal, 
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1834>.  and  that  the  said  George  Augustus,  Marquis  of 
Donegal,  on  or  about  the  27th  of  March,  1803, 
tr""""  had  notice  that  the  said  Court  had  pronounced  the 
aforesaid  order,  and  that  after  he  had  the  said 
notice  of  such  order,  and  since  the  appointment  of 
the  said  Henry  Alexander  to  be  such  Receiver,  he 
had  continued  to  receive  and  still  received  the  said 
rents  and  profits;  and  stating  that,  among  other 
acts  of  the  said  George  Augustus,  Marquis  of 
Donegal,  for  obstructing  and  preventing  the  pay« 
ment  of  tlie  said  rents  upon  the  trusts  of  the  said 
deed,  he  had  caused  an  advertisement  to  be  pub- 
lished in  the  Londonderry  Journal^  on  the  8di  of 
June,  1803,  and  in  the  Donegal  ofid  Tyrone  Ad* 
vertiser  of  tiie  28th  of  the  same  month,  and  on 
several  other  days,  in  the  words  or  to  the  effect 
following,  that  is  to  say :  "  The  tenantry  of  my 
<*  estates  in  the  counties  of  Donegal  and  London- 
*<  derry  are  to  take  notice  that  I  shall  attend  at 
•*  Derry  on  the  1st  of  August  next,  to  receive  my 
*^  rents  and  airears,  and  they  are  not  to  pay  to  any 
**  otlier  person  whatsoever  without  my  further  par- 
"  ticular  directions. — Donegal  : " — And  that  with 
the  like  design  and  about  the  same  time  he  had 
caused  two  other  printed  notices  or  handbills  of  a 
similar  tendency,  one  dated  the  27th  of  June,  1803, 
and  the  other  dated  the  4th  of  July,  1803,  to  be 
distributed  amongst  the  tenants  of  the  estates  com- 
prised in  the  said  indenture,  and  had  made  appli- 
cations, or  caused  notices  to  be  given  to  the  several 
tenants  of  the  estates  comprised  in  the  said  inden- 
ture, and  directed  them  not  to  pay  the  rents  of  the 
estates  in  their  respective  holdings  to  the  said  Henry 
Alexander  as  sqch  receiver  as  aforesaid ;  and  that 
the  said  Henry  Alexander  had  obtained  the  afore- 
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said  order  of  the  Sd  of  August,  1803,  authorizing       18M. 
him  in  the  names  of  the  said  James  Dashwood, 
John  Agnew,  William  M*George,   and  William 
Lyon,  to  distrain,  sue  for,  and  recover  and  receive 
of  or  from  the  tenants  of  the  said  estates  all  the 
rents  and  arrears  of  rent  due  at  the  time  of  his 
appointment ;  and  that  the  said  George  Augustus 
Marquis  of  Donegal,  on  or  about  the  3d  of  Au« 
gust,  1804,  had  published  and  distributed  anothn 
printed   notice  among  the  tenants  of  the  said 
estates  or  some  of  them,  in  the  words  or  to  the 
effect  following ;  that  is  to  say,  **  As  I  understand 
**  Mr.  Alexander  has  again  attempted  to  interfere 
"in  the  receipt  of  my  rents,   contrary  to  my 
"  directions,  under  a  fictitious  proceeding  in  the 
"  English  Court  of  Chancery,  I  give  this  further 
"  notice  to  my  tenantry  in  the  barony  of  Enni- 
"  showen,  on  no  account  to  pay  Mr.  Alexander  or 
**  his  order  any  rents  whatsoever,  and  that  if  any 
"  person  shall  have  done  or  may  hereafter  do  so,  I 
"  shall  oblige  him  to  repay  the  same  to  my  agent  and 
"receiver,   whose  nomination  shall  be  publicly 
"  made  known  on  a  further  occasion.  — Donegai,. 
''-^Belfast,  3d  Jamiary,  1804."  — And  further 
stating,  that  the  said  Marquis  of  Donegal  had 
then  lately  returned  to  England,  and  was  resident 
within  the  jurisdiction  of  that  Court;  and  praying 
that  the  said  Inigo  William  Jones  might  have 
the  benefit  of  the  said  decree,  and  the  said  orders 
and  proceedings  in  the  said  cause,  and  might  be 
at  liberty  to  prosecute  the  same,  and  carry  on 
the  said  accounts  against  the  said   trustees,    as 
the  said  Inigo  William  Jones  would  have  been 
entitled  to  have  done,  in  case,  at  the  time  wheh 
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1834.      the  aforesaid  decree  was  pronounced,  the  said 
George  Augustus  Marquis  of  Donegal  had  beea 
within   the  jurisdiction  of  the  said  Court,   and 
amenable  to  the  process  thereof;  and  that  the 
said  George  Augustus  Marquis  of  Donegal,  and 
his  agents  and  servants,  might  be  restrained  by  the 
injunction  of  the  said  Court  from  receiving  the 
rents  of  the  said  estates,  or  any  of  them :   And 
further  stating,   that  the  said  George  Augustus 
Marquis  of  Donegal  appeared,  and  put  in  his  an- 
swer to  the  said  supplemental  bill,  or  bill  in  the  na^ 
ture  of  a  supplemental  bill,  and  that  by  such  answer 
he  admitted  the  execution  of  the  indenture  of  the 
20th  of  April,  1799}  and  that  the  same  had  been 
registered  in  the  proper  office  in  Ireland ;  and  he 
admitted  that  such  suits  were  instituted  in  the 
said  Court  of  Chancery  in  England,  and  such  pro- 
ceedings had  therein  as  stated  in  the  said  Plaintiff's 
bill ;  but  he  said  that  such  proceedings  had  been 
carried  on  in  his  absence ;  he  submitted  that  he 
ought  not  to  be  prejudiced  by  such  proceedings, 
relying  upon  his  absence  during    the  said   pro- 
ceedings as  a  reason  why  he  should  not,  as  Inigo 
William  Jones  had  filed  a  bill  in  the  Court  of 
Chancery  in  Ireland  for  the  same  purpose,  which 
latter  bill  the  Respondent  had  answered ;  that  the 
Plaintiff  was  not  entitled  to  any  account  against 
the  Respondent  until  he  should  have  established, 
to  the  satisfaction  of  the  Court,  a  full,  just,  and  bond 
fide  consideration  for  the  demand  claimed  by  virtue 
of  the  debenture  in  respect  of  which  he  claimed  : 
And  he  stated  that  some   short  time    after  he 
went  to  reside  in  Ireland,  that  is  to  say,  in  the 
month  of  March,  1802,  he  did,  under  the  sanction 
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of  such  opinions  and  advice  as  therein  mentioned,  1854. 
assume  to  himself  the  receipt  of  the  rents  and 
profits  of  his  family  estates,  and  the  controul  over 
the  same,  and  under  the  authority  of  such  opinion 
he  thereby  admitted  that  he  caused  the  advertise- 
ments to  be  inserted  in  the  public  newspapers,  and 
the  notices  which  were  stated  in  the  said  bill  to  be 
served  upon  his  tenants  for  preventing  their  paying 
their  rents  to  Mr.  Henry  Alexander  in  the  said  bill 
named,  or  to  any  other  person,  without  his  parti- 
cular directions  :  And  further  stating,  that  by  an 
order  of  the  said  Court,  bearing  date  the  17th  day 
of  August,  1807»  and  made  in  the  said  original 
and  supplemental  causes,  and  in  a  cause  wherein 
John  Downes,  Esq.  was  Plaintiff,  and  Rees  Goring 
Thomas,  and  others,  were  Defendants,  and  also 
in  a  cause  wherein  Elizabeth  Downes,  widow, 
was  the  Plaintiff,  and  the  said  Rees  Goring 
Thomas  and  others  were  the  Defendants,  it  was 
ordered  that  an  injunction  should  be  awarded  to 
restrain  the  said  George  Augustus  Marquis  of 
Donegal  from  receiving  or  interfering  in  the  receipt 
of  the  rents  and  profits  of  all  or  any  part  of  the 
several  estates  comprised  in  and  demised  by  the 
indenture  of  the  20th  of  April,  1799,  in  the  plead- 
ings in  the  said  first  mentioned  cause  stated ;  and 
it  was  ordered  that  Henry  Alexander,  Esq.,  the 
receiver  appointed  by  the  said  Court  in  the  said 
first  mentioned  cause  of  the  rents  and  profits  of 
the  estates  in  question,  should  be  at  liberty  to  use 
the  name  of  the  said  George  Augustus  Marquis 
of  Donegal,  either  jointly  with  or  separately 
from  the  said  Defendants,  John  Agnew,  William 
M<jeorge,  and  William  Lyon,  the  survivors  or 
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survivor  of  thern^  in  any  action,  suit,  or  other  pro- 
ceedings for  the  purpose  of  obtaining  tlie  possession 
(^  the  said  estates,  and  receipt  of  the  rents  and 
profits  thereof;  and  it  was  ordered,  that  the  said 
Henry  Alexander  should  keep  a  separate  account 
of  the  rents  and  profits  which  should  be  received 
by  him  of  the  estates  in  the  barony  of  Ennishowen, 
comprised  in  the  term  of  years  created  by  the  in- 
denture of  the  2Sd  of  May,  1794,  mentioned  and 
referred  to  in  the  said  cause  ot  Dowries  v.  Thomas; 
and  it  was  ordered,  that  the  said  Henry  Alexander 
should  pay  the  balance  of  what  he  should  receive, 
in  respect  to  the  said  last  mentioned  orders,  into 
the  Bank  of  England,   with  the  privity  of  the 
Accountant-General  of  this  said  Court,   to  the 
credit  of  the  said  cause  of  D&wnes  v.  Thomas^ 
subject  to  the  further  order  of  the  said  Court: 
And  further  stating,  that  after  divers  proceedings 
in  the  said  supplemental  cause,  the  said  supple- 
mental cause  came  on  to  be  heard  on  the  29th  day 
of  February,  1808,  before  the  Master  of  the  Rolls 
in  England,  in  the  absence  of  the  said  George 
Augustus  Marquis  of  Donegal,  who  made  default, 
and  thereupon  a  decree  was  pronounced,  whereby 
it  was  decreed,  that  the  said  Inigo  William  Jones 
should  have  the  benefit  of  the  said  suit  instituted 
by  him  and  the  said  Henry  Thomas  Jones,  and 
after  the  death  of  the  said  Henry  Thomas  Jones 
prosecuted  by  him,  and  of  the  decree  and  orders 
and  other  proceedings  therein  as  against  the  said 
George  Augustus  Marquis  of  Donegal ;  and  it  was 
thereby  further  ordered,  that  the  said  indenture 
of  the  20th  of  April,  1799,  should  be  established, 
and    the    trusts   thereof   carried    into    execution 
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against  the  said  George  Augustus  Marquis  of  1SS4. 
Donegal;  and  it  was  thereby  further  ordered, 
that  the  receiver  appointed  of  the  rents  and  pro- 
fits and  produce  of  the  estates  in  ^estion  in 
the  said  original  cause  should  be  continued,  and 
that  the  injunction  granted  by  the  said  order 
made  in  the  said  original  cause,  and  in  that  cause, 
and  in  the  cause  of  Doxmes  v.  Thomas^  of  the 
17th  of  August  I8O7,  should  be  continued,  and 
that  the  said  receiver  should  continue  to  keep 
separate  accounts  of  the  rents  and  profits  of  the 
said  estates  as  directed  by  the  said  order }  and  that 
the  said  Plaintiff,  Inigo  William  Jones,  should  have 
the  benefit  of  the  said  last-mentioned  order,  in  such 
and  the  same  manner  as  if  the  directions  therein 
contained  were  part  of  that  decree,  and  therein 
repeated;  and  that  it  was  thereby  ordered  that 
such  of  tlie  accounts  and  inquiries  as  were  directed 
by  the  said  decree  and  orders  in  the  original  cause, 
and  were  then  depending,  should  be  carried  on 
and  prosecuted,  as  well  against  the  said  George 
Augustus  Marquis  of  Donegal,  the  Defendant  in 
that  cause,  as  against  the  said  Defendants  in  the 
said  original  cause,  in  like  manner  as  the  same 
might  have  been  done  in  case  the  said  Defendant, 
the  Marquis  of  Donegal,  at  the  time  when  the  said 
decree  and  orders  were  respectively  pronounced, 
had  been  before  the  Court  and  a  party  thereto ; 
and  the  consideration  of  the  costs  of  that  suit,  and 
of  all  further  directions,  was  thereby  reserved  until 
the  Master  should  have  made  his  report ;  and  the 
said  decree  was-  to  be  binding  on  the  Defendant, 
the  Marquis  of  Donegal,  unless  he  being  served 
with  a  subpoena  to  shew  cause  against  the  same, 
should,  at  the  return  thereof^  shew  unto  the  Court 
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18S4«.  good  cause  to  the  contrary,  he  being  first  to  pay 
hoolduch  ®^^^  ^^^^  ^  therein  named  :  And  further  stating, 
^  that  by  an  order  made  in  the  said  supplemental  cause 
by  the  Lord  High  Chancellor  of  Great  Britain, 
bearing  date  the  2@d  day  of  June,  1808,  on  the 
petition  of  the  said  complainant,  Inigo  William 
Jones,  and  purporting  to  be  on  production  of  an 
affidavit  of  service  of  subpoena  as  aforesaid,  the 
said  decree  of  the  29th  of  February,  1808,  was 
made  absolute :  And  further  stating,  that  by  an 
order  of  the  said  Court,  bearing  date  the  24th  of 
November,  1820,  made  in  the  said  original  and 
supplemental  causes  by.  the  Rigiit  Honourable  the 
then  Vice-Chancellor  of  England,  on  the  motion  of 
the  Appellants,  and  of  one  James  Goddell,  sup- 
ported  by  affidavits,  suggesting  among  other  things 
that  the  personal  representative  of  the  said  Henry 
Jones,  therein  named,  had  become  legally  entitled 
to  the  benefit  of  the  said  suit  and  proceedings; 
and  that  the  deponent,  John  Houlditch,  had  been 
informed  and  believed  that  some  time  in  the  year 
1810  Matthew  John  Tierney,  and  Harriet  Mary, 
his  wife,  and  Anna  Maria  Tierney,  the  adminis- 
tratrix of  the  said  Jones,  along  with  the  said  Henry 
Alexander,  the  receiver,  had  instituted  a  suit  in 
the  Court  of  Chancery  in  Ireland,  for  prosecuting 
their  claims  against  the  said  Defendants,  and  had 
obtained  from  the  said  Marquis  of  Donegal,  or 
some  person  or  persons  acting  on  his  behalf,  pay- 
ment  of^  or  some  security  or  satisfaction  for,  their 
claims  in  the  said  cause ;  and  that  subsequently  all 
proceedings  had  been  discontinued  or  at  an  end 
in  the  said  suit  in  Ireland,  and  that  it  appeared 
that  no  further  proceedings  had  been  had  in  the 
said  cause  in  England  since  the  said  last  herein- 
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before-mentioned  decree  had  been  obtained  ;  and  1834. 
on  hearing  counsel  for  the  said  George  Augustus 
Marquis  of  Donegal,  and  for  Sir  Matthew  John  ^^^ 
Tiemey,  Bart,  and  Harriet  Mary,  his  wife,  and 
Edward  Tiemey,  and  Anna  Maria,  his  wife, 
appearing  in  right  of  the  said  Harriet  Mary  and 
Anna  Maria,  as  administratrixes  of  the  effects  of 
the  said  Henry  Jones,  left  unadministered  by  the 
said  Henry  Thomas  Jones  and  Inigo  William 
Jones,  and  for  the  said  James  Dashwood  and 
WilUam  M*George,  as  survivors  of  the  said  John 
Agnew,  and  the  said  Sir  Matthew  John  Tierney, 
and  Harriet  Mary,  his  wife,  and  the  said  Edward 
Tiemey,  and  Anna  Maria,  his  wife,  by  their 
counsel,  declining  to  file  a  bill  of  revivor  in  the 
said  causes,  it  was  ordered  that  the  said  Appellants 
should  be  at  liberty  to  file  a  supplemental  bill  in 
the  said  cause,  to  have  the  benefit  of  the  said 
proceedings  in  the  said  original  and  supplemental 
causes;  and  further  stating,  that  the  said  Appel- 
lants, in  or  as  of  Hilary  Term  1821,  accordingly 
exhibited  their  supplemental  bill  in  the  said  High 
Court  of  Chancery  in  England,  against  the  said 
George  Augustus  Marquis  of  Donegal,  James 
Dashwood,  and  William  M^George,  and  against 
the  said  Bennis  Berry,  Sir  John  Lade,  John  King, 
and  George  Grant,  as  Defendants  thereto,  thereby 
stating  the  several  proceedings  in  the  said  original 
and  supplemental  causes,  and  that  the  said  Inigo 
William  Jones  had  died  in  or  about  the  year  1809, 
and  that  thereby  the  said  suits  and  proceedings  had 
become  abated,  and  that  the  said  Harriet  Mary, 
then  the  wife  of  the  said  Sir  Matthew  John  Tiemey, 
Bart.,  and  Anna  Maria  Jones,  then  the  wife  of  the 
said  Edward  Tierney,  Gentleman,  had   obtained 
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1834.      letters  of  administration  of  the  goods  and  chattels, 
rights  and  credits  of  the  said  Henry  Jones  left 
unadministered  by  the  said  Henry  Thomas  Jones 
and  Inigo  William  Jones,  with  the  will  of  the  said 
Henry  Jones  annexed,  to  be  granted  to  diem  by 
and  out  of  the  proper  Ecclesiastical  Court,  and  had 
thereby  become  and  were  the  sole  legal  personal 
representatives  of  the  said  Henry  Jones ;  and  that 
the  said  Bennis  Berry,  by  several  instruments  in 
writing,  signed  by  the  said  Bennis  Berry,  bearing 
date  respectively  the  28th  day  of  March,  1810, 
and  endorsed  on  each  of  the  said  several  debentures 
proved  by  him  before  the  said  Master,  had  assigned 
the  said  several  debentures  and  the  sums  so  reported 
due  to  him  thereon  as  aforesaid,  and  all  interest 
accrued  and  to  accrue  due  thereon,  together  with 
the  securities  for  the  same,  unto  George  Granty 
Esq. ;  and  that  the  said  George  Grant  had  after- 
wards, by  instruments  in  writing,   bearing  date 
respectively  the  28th  day  of  March,  1810,  signed  by 
him,  and  endorsed  on  the  said  debentures,  numbered 
1,  4,  11,  12,  15,  48,  57,  and  106,  being  part  of  the 
said  debentures  so  assigned  to  him  as  aforesaid  by 
the  said  Bennis  Berry,  assigned  the  said  deben- 
tures,  and   all    sums    due  and    to    accrue    due 
thereon  respectively,  unto  the  Appellants,  Edward 
Houlditch,  John  Houlditch,  and  James  Houlditch ; 
and  that  the  said  George  Grant  had  also  by  several 
instruments  in  writing,  bearing  date  respectively  the 
20th  day  of  June,  1816,  signed  by  him,  endorsed 
on  each  of  the  said  two  debentures  numbered  79 
and  80,   being  the  remaining  part  of  the   said 
debentures,  assigned  and  made  over  the  said  last- 
mentioned  debentures,  and  all  monies  due  and  to 
accrue  due  thereon  respectively,   unto  the  said 
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Appellants,  Edward  Houlditch,  John  Houlditch,       1834. 
and  James  Houlditch  ;  and  that  the  said  Sir  John      "^-^^ 
Lade  had  also  by  several  instruments  in  writing, 
bearing  date  the  1st  day  of  November,  1810,  and 
signed  by  him,  and  endorsed  on  each  of  the  said 
debentures  numbered  36,   37,  38,  39»   and  40, 
assigned   the  sums  so  reported   due  to  him  as 
aforesaid,  in  respect  of  the  aforesaid  five  several 
debentures  of  five  hundred  pounds  each  and  all 
interests  due  and  to  accrue  due  thereon,  together 
with  the  securities  for  the  same,  unto  the  Appellants, 
£dward  Houlditch,  John  Houlditch,  and  James 
Houlditch;  and  that  the  aforesaid  sums  respectively 
reported  due  to  the  Plaintiff  Francis  Stubbs,  and 
assigned  to  the  Appellants,  Edward  Houlditch, 
John  Houlditch,  and  James  Houlditch,  were  then 
unpaid :  And  that  such  supplemental  bill  further 
stated,^  that  the  Appellants,  Edward  Houlditch, 
John  Houlditch,  and  James  Houlditch,  were  also 
possessed  by  assignment  of  several  debentures 
reported  due  in  the  said  Mastei^s  report,  and  stating 
that  the  said  Defendants,  John  Agnew  and  William 
Lyon,  had  both  died,  leaving  the  said  Defendants, 
James  Dashwood  and  William  M^George,  their 
coheirs,  them  surviving,  and  stating  the  aforesaid 
order  of  the  24th  of  November,  1820  j  and  praying 
that  the  decrees  made  in  the  said  suits  might  be 
carried  into    execution  for    the  benefit  of  the 
Appellants  and  the  other  creditors  of  the  said 
George  Augustus  Marquis  of  Donegal  as  aforesaid, 
and  that  the  Appellants  might  have  the  benefit  of 
the  said  suits  and  proceedings,  and  might  be  at 
liberty  to  prosecute  the  same,  and  to  carry  on  the 
several  accounts  and  inquiries  by  the  said  decree  di- 
rected against  the  several  persons  therein  named  as' 
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18S4*.  Defendants  thereto;  and  that  the  said  suits  and 
proceedings  might  stand  and  be  in  the  same  plight 
and  condition  as  the  same  were  in  at  the  time  of 
the  abatement  thereof  by  the  death  of  the  said 
Inigo  William  Jones,  or  that  the  said  Defendants 
thereto  might  shew  good  cause  to  the  contrary: 
And  further  stating  that  all  the  said  Defendants 
having  appeared  and  put  in  respectively  their  joint 
answers  to  the  said  last-mentioned  supplemental 
bill  after  divers  proceedings  had  in  the  said  last- 
mentioned  supplemental  cause,  the  same  came  on 
to  be  heard  before  the  then  Vice-ChanceUor  of 
England,  on  the  25th  of  November,  1823;  and 
that  by  the  decree  made  on  such  hearing,  it  was 
ordered  and  decreed  that  the  aforesaid  decree, 
dated  the  29th  day  of  February,  1808,  and  the 
accounts  and  inquiries  thereby  respectively  di- 
rected, and  the  several  orders  and  other  proceed- 
ings in  the  said  former  causes  of  Henry  Thomas 
Jones  and  Inigo  William  Jones  against  the  Marquis 
of  Donegal,  James  Dashwood,  John  Agnew,  Wil- 
liam M'George,  William  Lyon,  Peter  Young,  and 
John  King,  and  of  the  said  Inigo  William  Jones, 
against  the  said  Marquis  of  Donegal,  should  be 
carried  on  and  prosecuted  by  and  between  the 
parties  to  that  suit,  in  like  manner  as  the  same 
decrees  and  orders  might  have  been  prosecuted 
between  the  parties  thereto  if  living  and  carrying 
on  tha  same ;  and  that  by  the  same  decree  the  con- 
sideration of  all  further  directions  and  of  the  costs 
of  that  suit  were  reserved  by  the  said  Court,  in 
like  manner  as  the  same  had  been  reserved  by 
the  said  former  decrees :  And  further  stating  that 
the  Master  to  whom  the  said  causes  and  other 
matters  therein  were  transferred,  made  his  fur- 
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ther  report  in  the  said  causes  bearing  date  the       1834. 
1st   of  July,   1825»   and   stating   certain    orders 
found  that  no  further  proceedings  had  been  had 
in  his  office  in  these  causes,  or  in  either  of  them, 
other  than  those  therein-before  mentioned. 

The  bill  then  further  stated,  that  by  an  order 
made  in  all  the  said  three  causes,  and  bearing 
date  the  l6th  day  of  July,  1825,  the  said  last- 
mentioned  report  was  coqfirmed  nisi  ;  and  after- 
wards by  an  order  of  the  said  Court  made  in  the 
said  causes,  bearing  date  the  19th  day  of  November, 
1825,  the  said  report  was  confirmed  absolutely. 
And  further  stating,  that  the  said  three  causes 
came  on  to  be  heard  for  further  directions  on  the 
Master's  report,  and  on  the  matter  of  costs,  before 
the  then  Vice-Chancellor  of  England,  on  the  18th 
day  of  June,  1827,  by  whom  it  was  ordered  that 
the  Appellants'  bill,  as  against  the  Defendants, 
Bennis  Berry,  Sir  John  Lade,  and  George  Grant, 
should  be  dismissed  with  costs,  to  be  paid  by  the 
Appellants :  And  it  was  thereby  declared  that  the 
several  creditors  in  the  Master's  said  report,  and 
further  report  mentioned,  and  the  Appellants  in  the 
last  supplemental  cause,  as  assignees  of  the  said 
Bennis  Berry,  Sir  John  Lade,  and  George  Grant, 
were  entitled  to  be  paid  their  respective  debts,  and 
the  interest  thereof,  until  such  debts  and  interest 
should  be  paid  in  full  out  of  the  rents  and  profits 
of  the  trust  estate  in  the  pleadings  mentioned,  but 
debts  secured  by  bond  were  not  to  bear  interest  so 
as  to  exceed  the  penalties  of  the  bonds ;  and  it 
was  thereby  further  ordered,  that  the  Master  should 
carry  on  the  accounts  by  the  original  decree  di- 
rected to  be  taken  against  James  Dashwood,  John 
Agnew,  William  M*George,  and  William  Lyon, 
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18S4.  the  trustees  under  the  trust^eed  of  the  20th  of 
April,  1799f  against  the  Defendants,  James  Dash- 
wood  and  William  M*George,  the  survivors  of 
such  trustees,  from  the  foot  of  the  said  report  of 
the  10th  of  August^  1804 ;  and  it  was  thereby 
further  ordered  that  he  should  compute  subsequent 
interest  on  the  several  principal  debts  stated  in  the 
Mastei^s  said  report  and  further  report,  not  com- 
puting interest  on  bonds  so  as  to  exceed  the  penal- 
ties, &c. :  And  after  further  stating  that  no  further 
proceedings  had  been  yet  taken  in  the  said  causes 
in  England,  and  that  Henry  Alexander,  the  re- 
ceiver appointed  in  the  said  cause,  died  some  years 
before^  the  date  of  the  said  report  of  the  said  Ist 
day  of  July,  1825,  and  that  the  Respondent,  by  his 
tenants  and  agents,  and  persons  acting  under  his 
directions  and  authority,  or  on  his  behalf,  was  in 
possession  and  receipt  of  the  rents,  issues,  and 
profits  of  the  estates  and  hereditaments  comprised 
in  the  said  indenture  of  the  20th  of  April,  1799 ; 
and  that  the  said  Respondent  was  resident  in 
Ireland,  and  that  by  reason  of  the  residence  of  the 
said  Respondent,  George  Augustus  Marquis  of 
Donegal,  out  of  the  jurisdiction  of  the  Court  of 
Chancery  in  England,  and  out  of  the  reach  of  the 
process  of  that  Court,  and  by  reason  of  the  estates 
comprised  in  the  said  trust-deed  of  the  20th  of 
April,  1799,  being  entirely  situated  in  Ireland,  the 
said  Appellants  could  have  no  benefit  of  the  said 
suits  and  proceedings,  and  of  the  said  decrees  ob- 
tained thereon,  on  behalf  of  themselves  and  the 
other  creditors  of  the  said  Respondent,  George 
Augustus  Marquis  of  Donegal,  without  the  aid 
and  co-operation  of  the  said  Court:  The  bill  prayed 
that  the  Appellants,  and  the  other  creditors  of  the 
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said  George  Augustus  Marquis  of  Donegal,  en- 
titledy  under  the  said  trust-deed^  and  who  should 
come  in  and  contribute  to  the  expenses  of  that 
salt,  might  be  decreed  to  have  the  full  benefit  of 
the  said  several  suits  instituted  and  carried  on  in 
the  said  Court  of  Chancery  in  England,  and  of  the 
said  several  decrees,  orders,  reports,  and  proceed* 
ings  made  and  had  in  the  same  several  suits ;  and 
that  the  said  several  decrees  and  orders  might  be 
enforced  and  carried  into  execution,  so  far  as  neces- 
saiy,  by  and  under  the  decree  of  the  said  Court  of 
Chancery  in  Ireland,  and  that  accordingly  a  proper 
person  or  proper  persons  might  be  appointed  a 
receiver  or  receivers,  and  might  be  directed  to  pass 
his  accounts  in  the  said  suits  in  England  before  the 
Master  of  the  said  High  Court  of  Chancery  in 
England,  to  whom  the  said  cause  stood  tran^erred, 
in  such  manner  as  was  directed  by  the  said  several 
decrees  and  orders  stated  in  that  behalf  or  other- 
wise, as  the  said  Court  of  Chancery  in  Ireland 
should  direct ;  and  that  the  said  George  Augustus 
Marquis  of  Donegal  might  be  restrained,  by  the 
iigunction  of  the  said  Court,  from  receiving  or 
further  interfering  in  the  receipt  of  the  rents  and 
profits  of  all  or  any  part  of  the  several  estates  com- 
prised in  and  demised  by  the  said  indenture  of  the 
20th  day  of  April,  1799»  in  like  manner  as  he  was 
restrained  therefrom  by  the  said  decree  of  the  17th 
day  of  August,  I8O7,  or  by  the  said  decree  of  the 
29th  of  January,  1808,  or  the  said  order  making  the 
same  decree  absolute ;  and  that  the  said  Marquis 
might  furnish  the  receiver  or  receivers,  so  to  be 
appointed  as  aforesaid,  with  a  correct  rental  of  the 
said  estates,  to  enable  him  or  them  to  receive  and 
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1834.  collect  the  rents  thereof,  and  might  also  handover 
to  him  or  them,  or  bring  and  lodge  in  the  Bank  of 
Ireland  to  the  credit  of  the  said  cause,  the  several 
counterparts  of  the  tenants*  leases  of  the  estate,  to 
be  used  by  the  said  receiver  in  enforcing  payment 
of  the  said  rents,  or  otherwise,  as  occasion  might 
require. 

The  Respondent  appeared  and  put  in  his  answer 
to  the  bill,  and  thereby,  among  other  things,  said 
that  he  was  advised  and  believed  that  such  only 
of  his  creditors  as  were  fairly  entitled  to  the  benefit 
of  the  trusts  of  the  said  deed  could  have  been 
entitled  to  any  relief  under  the  said  bill,  in  case  the 
same  had  been  duly  and  regularly  proceeded  on : 
And  that  the  order  to  appoint  a  receiver  of  the 
rents  and  profits  of  the  Respondent's  estates  in  Ire- 
land, was,  if  at  all  made,  behind  the  back  of  him, 
the  Respondent,  who  was  neither  before  the  Court 
when  the  same  was  alleged  to  have  been  made,  nor 
was,  as  he  had  been  informed  and  believed,  proved 
to  be  out  of  the  jurisdiction  of  the  Court ;  and  he 
submitted  that  the  said  order,  and  all  subsequent 
proceedings  founded  thereon,   were,   as   to  him, 
wholly  irregular  and  erroneous ;  and  that  he  be- 
lieved that  it  was  afterwards  ordered  in  the  said 
cause  that  the  said  Henry  Alexander  should  be  at 
liberty,  in  the  names  of  the  said  James  Dashwood, 
John   Agnew,  William   M'George,   and   William 
Lyon,  to  distrain,  sue  for,  recover,  and  receive  from 
the  tenants  of  the  said  estates  in  Ireland  the  rents 
and  arrears  of  rent  due  from  them  at  the  time  of 
his  appointment ;  but  submitted  to  the  judgment 
of  the  said  Court,  that  he  ought  not,  under  tlie 
circumstances    therein    appearing,    to    be   at  all 
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aflected  thereby,  or  by  any  of  the  proceedings  in  the  1«»^ 
said  cause,  or  by  the  decree  so  pronounced  therein* 
He  admitted  that  Inigo  WUliam  Jones,  as  sur- 
vivor of  the  said  Henry  Thomas  Jones,  in  the 
year  1807  exhibited  a  supplemental  bill,  or  bill  in 
the  nature  of  a  supplemental  bill,  in  the  said  Court 
of  Chancery  in  England,  against  him,  and  that  he 
i4>peared  to  the  supplemental  bill  of  the  said  Inigo 
William  Jones,  and  on  or  about  the  Srd  day  of  July, 
1807,  answered  the  same ;  but  he  submitted  that 
the  course  adopted  in  obtaining  a  decree  behind 
his  back,  and  then  seeking  to  have  the  benefit  of  it 
80  as  to  shut  out  all  discussion  on  the  merits  or 
nature  of  the  original  claim,  was  itself  highly  ob- 
jectionable and  unfair,  and  such  as  the  Court  should 
not  give  effect  to. 

He  believed  that  an  order  of  the  Court  of 
Chancery  in  England  was  made  in  or  about  the 
month  of  August,  1807,  that  an  injunction  should 
be  awarded  to  restrain  him  from  receiving  or  inter- 
fering in  the  receipt  of  the  rents  in  the  indenture  of 
the  20th  day  of  April,  1799,  and  for  the  other  pur- 
poses  in  the  Appellants'  bill  in  that  respect  set 
forth ;  that  the  supplemental  cause  was  heard ;  but 
that  it  was  as  to  the  Respondent  heard  in  his 
absence,  and  without  his  having  been  served  with 
any  process  to  appear  and  hear  judgment. 

He  also  believed  that  the  Appellants,  on  or  about 
the  24th  of  November,  1820,  obtained  an  order  in 
the  said  original  and  supplemental  causes  to  file  a 
supplemental  bill,  and  that  the  supplemental  cause 
was  heard,  and  that  an  order  or  decree  was  pro- 
nounced therein,  that  the  aforesaid  decrees  of  July 
1803  and  February  1808,  and  the  account  thereby 
directed,  should  be  carried  on  and  prosecuted 
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18S4.  But  the  Respondent  further  stated,  that  he  had 
been  advised,  and  submitted,  that  the  decree  and 
account  having  been  originally  irregular  and  er- 
roneous in  the  particulars  thereby  relied  on,  did 
not  cease  to  be  so  by  reason  of  the  said  last-men- 
tioned decree  having  directed  them  to  be  carried 
on  and  prosecuted;  but  that  the  said  last-mentioned 
decree  ought  itself  to  be  considered  as  irregular 
and  erroneous,  as  being  founded  on  the  said  irre- 
gular and  erroneous  decrees,  and  that  the  Re- 
spondent ought  not  to  be  precluded  by  any  thing 
done  under  it. 

He  also  submitted,  that  the  decree  of  1827»  ob- 
tained in  the  Court  of  Chancery  in  England,  being 
founded  on  the  decrees  in  the  original  and  further 
causes  of  Jones  against  the  Respondent,  which 
were,  as  the  Respondent  was  advised  and  sub- 
mitted, in  the  several  respects  therein  mentioned, 
irregular,  erroneous,  and  unjust  with  respect  to  the 
Respondent,  ought  not  then  to  be  taken  as  binding 
upon  or  conclusive  against  the  Respondent,  and 
that  he  ought  not  to  be  precluded  thereby  from 
defending  himself  upon  the  merits  of  his  case,  or 
from  contesting  the  fairness  of  the  demands  made 
upon  him  by  the  said  Appellant,  and  particularly 
those  made  by  the  Appellants  Edward,  John,  and 
James  Houlditch,  who,  as  the  Respondent  believed, 
had  speculated  in  buying  up  demands  on  the  Re- 
spondent, which  they  knew  to  be  impeached  by 
him,  and  who,  besides  the  instances  therein  men- 
tioned, had  for  several  years  harassed  and  per- 
secuted the  Respondent  with  litigation  for  the 
recovery  of  the  different  demands  on  him,  which  the 
Respondent  believed  they  had  so  bought  up  upon 
speculation  with  full  knowledge  of  the  objection- 


ON    APPEALS   AND    WRITS   OF  £RROR.  835 

able  nature  of  them,  and  had  declined  all  oppor-       1834. 
tunity  of  trying  the  merits  or  validity  of  their  said     ^^^^^^ 
claims,  which  they  might  have  done  under  the  suits 
pending  in  the  Court  of  Chancery  in  Ireland. 

The  Appellants  replied  to  the  answer,  and  issue 
being  joined,  evidence  was  entered  into  in  the 
cause. 

The  Appellants  proved  the  several  orders  and 
decrees  of  the  Court  of  Chancery  in  England. 
These  orders  and  decrees  were  produced  and 
read  at  the  hearing,  and  it  thereby  appeared 
that  when  several  of  the  said  decrees  and  orders 
were  made  and  pronounced,  the  Respondent  had 
appeared  in  the  Court  of  Chancery  in  England, 
by  his  counsel,  and  opposed  the  making  thereof, 
but  never  afterwards  appealed  therefrom  ;  and  that 
the  Respondent,  by  his  solicitor,  attended  in  the 
Mastei-'s  office  in  England  upon  the  exceptions 
which  were  taken  to  the  report  of  the  10th  of 
August,  1804;  and  that  the  order  of  the  17th  of 
August,  1807,  restraining  the  Respondent  from 
interfering  with  the  receiver  in  the  receipt  of  the 
rents  and  profits  of  the  trust  estates,  was  made  after 
hearing  the  Respondent  by  his  counsel ;  that  the 
order  of  the  21st  of  November,  1820,  giving  leave 
to  the  Appellants  to  file  a  supplemental  bill,  was 
made  after  argument  by  the  Respondent's  counsel 
against  the  same ;  and  that  the  Respondent,  by  his 
counsel  and  solicitor,  afterwards  appeared  and  was 
heard  upon  the  subsequent  proceedings  in  the  suit 
instituted  by  the  Appellants.  The  Appellants  also 
proved  that  John  Agnew  and  William  Lyon,  and 
the  receiver,  Henry  Alexander,  were  dead,  and 
that  James  Dash  wood  and  William  M 'George  were 
out  of  the  jurisdiction  of  the  Court  of  Chancery  in 
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1834..       Ireland.  The  Appellants  also  proved  the  executign 
m'Z^b     of  the  trust-deed  of  the  20th  of  April,  1799,  and 
•»  that  the  Respondent  was  in  the  possession  or  bene- 

ficial  enjoyment  of  the  estates  therein  comprised. 
The  Respondent  in  Easter  term  1830  filed  his 
cross  bill  against  the  Appellants  in  the  Court  of 
Chancery  in  Ireland,  in  aid  of  his  defence  to  the 
Appellants'  bill,  impeaching  the  considerations  of 
the  debentures  held  by  the  Appellants,  and  in 
respect  of  which  they  sued  in  the  Court  of  Chancery 
in  England,  and  insisting  that  all  proceedings 
therein  ought  to  be  stayed,  and  the  claims  of.  the 
Appellants  in  respect  of  the  debentures  held  by 
them  set  aside ;  to  which  bill  the  Appellants  put 
in  their  answer ;  and  issue  being  joined,  witnesses 
were  examined  on  the  part  of  the  Respondent,  for 
the  purpose  of  proving  that  the  debentures  held  by 
the  Appellants  were  improperly  issued  without  due 
investigation  by  the  trustees  appointed  by  the  trust- 
deed  of  the  debts  for  which  they  were  granted.  Wil- 
liam M'George,  one  of  the  trustees  of  the  deed  (a 
witness  on  behalf  of  the  Respondent),  proved  that 
the  trustees  had  investigated  the  demands  for  which 
such  debentures  were  issued,  and  that  the  same 
had  been  investigated  by  the  trustee  William  Lyon, 
as  the  solicitor  of  the  Respondent,  before  the  de- 
bentures were  signed  and  delivered.  This  evidence 
was  read  on  the  hearing  of  the  original  cause. 
The  causes  came  on  to  be  heard  together  before 
the  Lord  Chancellor  of  Ireland  on  the  18th  day  of 
May,  1831,  and  several  subsequent  days,  and  stood 
for  judgment  until  the  23d  day  of  January,  1832, 
when  his  Lordship  ordered  and  decreed  that  the 
Plaintiffs'  bill  should  be  dismissed  without  costs, 
but  without  prejudice  to   any  proceedings  they 
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might  be  advised  to  institute  for  the  purpose  of  i8S4. 
efiectuating  their  demands ;  and  in  the  cross  cause, 
his  Lordship  also  dismissed  the  Respondent's  bill. 
The  ground  assigned  by  his  Lordship  for  such 
decree  was,  that  there  was  no  jurisdiction  in  the 
Court  of  Chancery  in  Ireland  to  enforce  or  give 
effect  to  the  decree  of  the  Court  of  Chancery  in 
England. 

For  the  Appellants,  —  Sir  Edward  Sugden  and 
Mr.  BetheU. 

For  the  Respondent,  —  Mr.  Knight  and  Mr. 
Rolfe^ 

The  Lord  Chancellor.  —  This  appears  to  me  a      July  8. 
.case  of  very  considerable  importance,  with  a  view 
to  the  general  law  in  all  parts  of  this  empire,  and 
proceedings  in  courts  of  law  and  equity  as  well 
as  courts  of  appeal  respecting  the  judgments  of 
foreign  courts.     Upon  one  point  the  law  is  per- 
fectly clear :  the  judgment  of  a  court  of  record  of 
the  country  where  any  action  is  brought  is  conclu- 
sive between  the  parties  or  privies  to  that  record. 
It  is  equally  clear  that  the  judgment  or  decree 
of  a  court  of  record  of  a  foreign  country,  or  a 
court  in  the  nature  of  a  court  of  record,  as  they 
do  not  know  the  technical  distinction  which  runs 
through  our  law  in  the  constitution  of  courts  here, 
dividing  them  into  courts  of  record  and  not  of  re- 
cord, may  be  made  the  ground  of  a  proceeding  in 
the  courts  of  this  country ;  and  I  take  it  to  be  a 
general  law  of  all  civilised  countries,  and  to  apply 
to  Ireland,   to  Scotland,  to  the  Colonies,  and  to 

*  The  cafe  having  been  argued,  stood  over  for  judgment. 
See  the  authorities  cited  at  the  end  of  the  report. 
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18S4.  foreign  countries,  just  as  it  does  here,  —  that  the 
decree  or  judgment  of  a  foreign  court  may  be 
made  the  ground  of  a  valid  proceeding,  and  with 
fruit  and  effect,  in  each  country.  It  is  here  the 
ground  of  an  action  in  the  nature  of  an  action 
upon  a  simple  contract,  namely,  an  action  of 
assumpsit ;  and  one  question  which  arises  in  this 
case,  and  which  has  been  made  a  point  of  on  both 
sides,  is  one  which  has  been  raised  in  some  of 
our  courts,  in  which  there  have  been  dicta^  with 
some  authority  of  judicial  decision,  but  conflicting 
dicta  upon  the  point,  namely,  whether  it  is  only 
primd  facie  evidence  or  ground  of  an  action,  or 
conclusive,  not  to  be  traversed  or  rebutted,  and 
not  to  be  averred  against  The  leaning  of  my 
opinion  is  so  strong  that  I  can  hardly  call  it  tbe 
inclination  of  an  opinion ;  and  we  know  it  is  the 
general  sense  of  lawyers  in  Westminster  Hall, 
(notwithstanding  dicta  of  considerable  weight 
coming  from  very  learned  Judges*  obiter  dicta  to 
the  contrary,)  that  the  judgment  of  a  foreign  court 
in  courts  of  this  country  is  only  jpn'iH^^ie  evidence 
—  is  liable  to  be  averred  against,  and  not  conclu- 
sive. One  argument  is  clear  —  that  the  law  in  the 
course  of  procedure  abroad  sometimes  differs  so 
mainly  from  ours  in  the  principles  upon  which  it  is 
bottomed,  that  it  would  seem  a  strong  thing  to  hold 
that  our  courts  were  bound  conclusively  to  give 
execution  to  the  sentence  of  foreign  courts,  when, 
for  aught  we  know,  there  is  not  any  one  of  those 
things  which  are  reckoned  the  elements,  or  the 
comer  stones  of  tbe  due  administration  of  justice, 
present  to  the  procedure  in  these  foreign  courts. 
For  example,  I  find  in  Buchanan  and  Rucker^f 

*  I  Campbell,  6S.    9  East,  192. 
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where  it  was  decided  that  it  was  not  conclusive^  1BS4. 
it  appeared  that  a  sentence  might  be  obtained  ^^j*'' 
without  the  appearance  of  a  party, — that  the  notice  «- 

was  not  required  to  be  served  upon  hinii  —  that  it 
might  be  behind  his  back  snatched  against  him : 
and  is  it  to  be  endured  in  courts  in  this  country, 
where  justice  is  administered  on  more  rational 
principles,  that  they  should  be  bound  conclusively, 
and  without  the  power  of  looking  into  that  matter, 
to  give  complete  execution  by  their  decrees  or  their 
judgment  to  a  sentence  so  obtained  ?  I  am  assum- 
ing a  case  as  to  the  course  of  procedure,  but  the 
whole  principle  of  the  law  may  be  different,  as  in 
the  law  of  Algiers,  where  we  have  a  consul,  and  ' 
therefore  recognise  the  existence  of  that  state ;  or 
in  the  law  of  Turkey,  where  we  have  an  ambas- 
sador,  and  therefore  recognise,  still  more  strongly, 
its  existence  as  a  state,  in  which  men  are  capable, 
according  to  the  law  of  nations,  of  making  contracts. 
But  the  law  may  be  such,  that  it  would  be  monstrous 
to  hold  that  we  were  bound  to  give  validity  to  its 
ordinances:  for  example,  a  man  in  Algiers  or  Tur- 
key may  have  many  wives,  and  according  to  that 
law,  for  aught  I  know,  there  might  be  some  order 
or  decree  there,  that  the  son  of  a  second  marriage, 
the  first  wife  living,  was  the  heir  at  law,  to  the 
exclusion  of  a  daughter  of  the  first  marriage ; 
whereas  our  law  would  not  recognise  the  exist- 
ence of  tliat  second  marriage  ;  and  yet,  according 
to  the  lex  loci  contractus^  the  second  marriage 
ia  just  as  valid  as  the  first.  I  give  these  as  ex- 
amples of  the  necessity  there  is  for  holding  these 
foreign  sentences  not  to  be  conclusive  ;  for  what 
is  law  in  the  extreme  case  which  I  put  may  be  law 
also  in  a  case  where  the  same  absurdity  does,  not 
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ig^'  arise,  namely,  as  to  sentences  of  our  own  colonies, 
or  sentences  in  the  courts  of  Ireland ;  and  the 
same  law  must  prevail.  Both  the  cases  which  I 
have  put  clearly  illustrate  the  expediency  and  the 
soundness  of  this  view,  which  has  always  hitherto^ 
in  my  judgment,  been  recognised  as  law  in  West- 
minster Hall :  that  the  judgments  of  foreign  courts 
are  traversable,  may  be  averred  against,  and  are 
only  primd  Jade  evidence  in  actions  to  support 
which  they  are  given  in  evidence.  In  Walker 
V.  Whitter^f  this  was  held :  in  other  cases  it  was 
also  held.  Lord  Hardwicke,  in  a  case  t  in  the  Court 
of  Chancery  in  this  country,  said,  -*-  *'  that  if  he 
could  not  consider  the  judgment,  or  the  decree  of 
the  Court  of  Great  Sessions,  which  then  exercised 
the  jurisdiction  of  a  Court  of  Equity  in  Wales, 
conclusive,  he  might  ravel  into  if  Upon  this 
Lord  Kenyon  expressed  his  astonishment,  and  went 
80  far  as  to  say,  that  seeing  this  dictum^  or  rather 
judgment  of  Lord  Hardwicke  (for  it  amounted 
to  a  judgment),  he  was  lost  in  a  maze;  he  said, 
he  did  not  know  where  he  was,  and  he  gave  his 
opinion  upon  this  matter  that  such  a  decree  was 
conclusive,  and  not  prima  facie  evidence  only: 
but  Mr.  Justice  BuUer,  notwithstanding,  gave  a 
very  different  opinion,  and  seems  to  adhere  to  the 
rule  laid  down  by  Lord  Mansfield,  in  the  case  of 
Walker  and  Whitter.  A  dkium  of  Lord  Ellen- 
borough  is  the  other  way ;  that  is  founded  upon  bis 
recollection  of  a  nisi  prius  case,  and  therefore  more 
in  the  nature  of  a  nisi  pritis  dictum  than  of  a  diction 
in  Banc :  it  was  in  the  case  of  Tarletan  and  Tark- 

*  1  Douglas,  1. 

t  See  Galbraith  v.  NewUe^  in  a  note  to  Walker  v.  WiUer, 
edit,  by  Frere. 
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tan\  and  in  that  case  I  agree,  because  it  was  there  ^^\ 
held  to  be  conclusive  where  it  was  collateral; 
but  not  conclusive  would  it  have  been  if  it  had 
been  sought  to  be  enforced,  as  between  the  two 
parties  themselves  to  the  suit,  and  who  had  been 
the  parties  to  the  decree.  Mr.  Justice  Baylej, 
in  that  case,  distinctlj  took  the  objection,  that 
the  judgment  cannot  be  ravelled  into  as  between 
parties  and  a  stranger,  or  a  third  party,  where 
it  is  introduced  as  a  collateral  matter,  because 
70U  cannot  try  innumerable  issues;  but  if  it 
had  been  between  the  parties  themselves  it  might 
have  been  disputed :  that  is  Mr.  Justice  Bayle/s 
expression  in  Tarleton  v.Tarleton^  upon  which  Lord 
EUenborough  gave  his  opinion;  for  it  was  his 
recollection  in  Banc^  of  an  opinion  pronounced  at 
md  priuSf  in  which  he  went  so  far  as  to  say,  that 
he  did  not  sit  as  a  court  of  error  upon  a  foreign 
jadgment  in  Guildhall:  and  accidentally  applicable 
would  that  opinion  be  to  this  case,  if  it  were  colla- 
teral matter;  but  here  the  judge  was  sitting  as  a  sort 
of  a  Court  of  Review  to  the  extent  of  allowing  the 
matter  to  be  gone  into,  and  the  foundation  of  the 
decree  to  be  examined  as  it  were  between  the  par- 
ties themselves,  and  not  upon  a  matter  collateral. 

Such  being  my  opinion,  I  have  stated  in  the  course 
of  the  argument  that  I  could  not  hold  this  decree 
to  be  conclusive,  and  therefore  I  am  of  opinion  it 
might  well  be  inquired  into  in  the  court  below.  But 
for  the  same  reasons  I  equally  agree  that  the  Lor^ 
Chancellor  of  Ireland  was  ill  grounded  in  the.view 
he  took  of  the  jurisdiction  of  that  Court  There  is 
authority  for  saying  that  a  foreign  decree  may  well 
be  made  the  ground  of  a  suit  in  another  court 
«  4  Maule  &  Selwyn,  20. 
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^34^      In   Martin  and  NicoUs"^,  in  the  year  1830,  his 

Honor  the  present  Vice-Chancellor  even  goes  so 

far  as  to  hold  it  conclusive.     I  have  stated  whj  I 

am  of  a  difierent  opinion ;  why  I  think  that  was  ill 

decided  in  Martin  and  Nicolls  ;  and  therefore  if  it 

were  ever  to  come  before  me  for  decision,  I  could 

not  affirm  that  judgment,  as  at  present  advised,  on 

the  ground  upon  which  it  now  stands ;  but  at  least 

it  'goes  very  far  to  show  that  that  very  learned  and 

experienced  Judge  had  no   manner  of  doubt  it 

might  have  been  made  the  ground  of  a  suit,  though 

liable  to  be  traversed. 

The  Lord  Chancellor  of  Ireland,  by  the  un- 
fortunate view  he  took  of  the  subject,  that  he  had 
no  jurisdiction,  excluded  all  consideration  of  the 
merits  of  the  decree  here:  the  consequence  is, 
that  if  a  great  number  of  the  matters  have  been 
well  decide^  and  are  wholly  unimpeachable,  and 
if  one  or  two  matters  are  impeachable,    he  is 
precluded  from  setting  it  right;  he  must  reject 
it  altogether,  because  he  said  he  had  no  jurisdic- 
tion, and  consequently  he  could  not  give  the  relief 
sought  to  any  extent:   the  party  might  have  a 
right    to    nine    elevenths  of  the    prayer    being 
granted,  although  it  is  possible  that  one  or  two 
subordinate  parts  of  the  relief  prayed  he  might 
have  no  right  to.     What  he  wants  is  a  receiver, 
and   that  which  protects  the  appointment  of  a 
receiver  —  an  injunction  to  restrain  Lord  Donegal 
from  interfering  in  the  receipt  of  the  rents  in  the 
hands  of  that  receiver.     That  is  the  material  part, 
and  to  that  I  am  of  opinion  he  is  entitled.   I  agree 
with  Lord  Plunkett  in  thinking  that  they  have  not 
impeached  the  decree  of  the  Court  here.    That  is 

•  S  Simoo,  458. 
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his  judgment:  I  may  not  perhaps  think  that  in  1B34. 
eveiy  part  the  decree  is  unimpeachable^  but  it  is  so 
in  all  the  material  features;  and  to  the  benefit  of 
that  decree,  so  far  as  regards  the  right  to  a  re- 
ceiver, and  the  right  to  an  injunction  to  protect 
the  receiver,  I  am  clearly  of  opinion  that  the  plain- 
tiff is  entitled.  Agreeing  with  the  Lord  Chancellor 
of  Ireland  upon  these  grounds,  it  is  unnecessary 
that  I  should  enter  into  the  principal  reasons  which 
support  that  opinion;  it  is  only  where  we  differ 
from  him  that  it  is  necessary  to  assign  these  rea- 
sons. I  have  stated  those  grounds,  and  they  are 
further  sanctioned  by  the  cases  to  which  I  have 
referred  in  the  course  of  the  argument,  with  which 
I  shall  not  further  trouble  your  Lordships. 

It  is  said  that  it  is  doubtful,  if  not  deniable,  that 
the  courts  of  equity  here  can  appoint  a  receiver  in 
a  foreign  country,  or  a  foreign  state.  The  practice 
of  the  courts  is  strong  against  this  doubt,  and  in  fa- 
vour of  the  affirmative  of  the  proposition.  It  is  said 
that  these  cases  passed  sub  silentio^  and  were  not 
disputed  :  some  of  them  certainly  were  disputed ; 
in  Hibbert  v.  Hibbert  *  it  was  argued  by  counsel 
eminently  qualified  to  deal  with  such  a  question, 
by  Sir  Arthur  Pigott,  a  West  Indian  lawyer,  as 
well  as  a  great  equity  lawyer  in  this  country : 
he  puts  his  contention,  and  rests  his  resistance  to 
the  appointment  of  a  receiver,  not  on  the  want  of 
jurisdiction,  but  on  another  ground.   So  in  the  case 

of V.  Lindsey  |,  it  was  suggested  that  it  was 

every  day's  practice  to  grant  these  receivers.  In 
the  case  oi  Hibbert  v.  Hibbert^  Sir  A.  Pigott  argues 
upon  no  such  ground  as  denying  the  practice  or  the 
competency  of  the  jurisdiction ;   he  rests  his  re- 

♦  3  Meriv.  681.  +  15  Vesey,  91. 
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1834  sistance  to  the  appointment  of  a  receiver  upon 
another  ground.  If  he  could  have  rested  it  upon 
the  defect  of  jurisdiction,  he  would  have  done  so, 
and  Lord  Eldon,  the  judge  before  whom  he  argued, 
would  have  recognised  the  practice.  There  are 
manj  other  cases  where  the  court  has  decreed  a 
conveyance  and  a  foreclosure  of  a  mortgage :  I 
mentioned  one  respecting  Norman  lands*;  and 
there  is  a  case  relating  to  boundaries  of  lands  in 
North  America.t 

All  these  cases  shew  that  acting  in  personam^  that 
is,  through  the  medium  of  its  power  over  the  person, 
the  courts  of  equity  in  this  country  mediately,  though 
,  not  immediately,  affect  the  rights  of  real  property 
abroad.  They  cannot  immediately  affect  it,  because 
their  decree  does  not  bind  the  land.  If  the  principle 
which  is  contended  for  were  true, — that  they 
are  conclusive  before  the  court,  because  they  are 
actually  binding  and  of  the  force  of  judgments  in 
the  foreign  country,  —  in  that  case,  we  could  bind 
their  land  by  a  judgment  here,  and  they  could  bind 
our  land  by  a  judgment  there.  That,  I  hold,  for 
the  reasons  I  have  already  assigned,  is  not  law. 
The  judgnaent  therefore  which  I  suggest  to  your 
Lordships  to  pronounce,  is  to  reverse  the  decree  as 
far  as  it  dismissed  the  bill,  and  to  declare  that  the 
court  below  has  jurisdiction,  but  liable  to  opening 
the  question  before  that  court.  I  shall  take  time  to 
consider  whether  I  should  go  further,  and  make  a 
declaration  that  the  decree  below  was  well  founded, 
and  ought  to  have  been  recognised  and  assisted 
by  the  decree  of  the  Court  of  Chancery  as  far  as 

•  Toller  v.  Carteret,  2  Vem.  494. 

f  Penn  v.  Lord  Baltimore,  1  Ves.  sen.  444. 
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regards  the  receivership  and  the  injunction.  I  shall  1884. 
take  time  to  consider  whether  I  shall  go  so  far,  or 
only  advise  a  remit  with  a  view  to  further  con- 
sideration, coupled  with  the  declaration  setting  up 
the  jurisdiction.  If  the  Appellant  is  satisfied  with 
a  remit,  I  should  prefer  that  mode  of  doing  it ;  if 
he  is  not  satisfied  with  a  remit,  and  if  upon  recon- 
sideration I  think  I  cannot  go  further,  he  will 
undoubtedly  have  aright  to  be  heard  in  reply :  but 
I  think  I  can  go  further,  and  the  inclination  of  my 
opinion  is  that  I  shall,  and  then  I  shall  request  your 
Lordships  to  make  that  declaration,  and  to  give  the 
receiver,  and  an  injunction.  In  the  mean  time,  J, 
move  your  Lordships  to  postpone  the  further  con- 
sideration  of  the  question. 

The  Lord  Chancellor. — I  entered  very  much     July  16. 
at  large  into  my  views  of  this  case  when  the  ar- 
gument closed.    The  points  put  to  your  Lordships 
appeared  to  me  to  be  very  important     I  stated, 
that  it  appeared  to   me  quite  impossible  that  1 
should  accede  to  the  proposition  that  a  judgment 
in  one  country,  pronounced  by  a  court  of  com- 
petent jurisdiction,  could  be  used  in  another,  as 
conclusive  of  the  matter.     I  stated  my  opinion, 
that  the  court  was  to  deal  with  the  question,  and 
to  see  to  the  right  decision  of  the  case ;  and  it 
appeared  to  me  quite  just,  and  I  recommended 
you  to  adopt  the  principle,  that  a  judgment  was 
ou\j  prima  Jade  evidence  of  the  right;  that  it  was 
evidence,  and  might  be  the  ground  of  proceedings 
in  Chancery,  as  a  foreign  judgment  may  be  the 
ground  of  an  action  of  assumpsit,  but  was  liable  to 
be  rebutted  by  evidence  adduced  by  the  party 
against  whom  it  was  pronounced.    That  appeared 
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]8S4<.  ^  to  me  all  that  was  necessary  to  dispose  of  that 
part  of  the  question,  and  further  than  that  I  was 
not  disposed  to  go.  When  I  gave  these  rea- 
sons, I  felt  that  I  could  not  take  the  step  of 
holding  the  judgment  conclusive  and  not  travers- 
able ;  that  the  matter  was  not  capable  of  being 
rebutted ;  that  it  was  a  question  of  deep  importance 
to  the  administration  of  the  law  as  well  as  equity 
in  this  country,  and  one  upon  which  there  was  no 
case  in  terms  decided ;  a  question  that  has  been  the 
subject  of  some  uncertainty  of  decision,  and  some 
conflict  in  dicta;  and  when  the  opinions  of  lawyers 
are  not  uniform  and  consentaneous,  as  considering 
the  importance  of  the  matter  it  is  desirable  tbey 
should  be,  I  should  have  asked  your  Lordships 
before  you  adopted  any  principle  of  decision  on 
this  preliminary  question,  to  have  requested  the 
asistance  of  the  learned  Judges,  and  to  have  had 
the  case  further  argued  by  one  counsel  on  a  side. 
But  on  reflecting  over  the  case,  I  do 'not  feel  it 
necessary  to  grapple  with  that  question,  and  the 
view  I  &st  took  is  the  one  on  which  I  repose  with 
most  satisfaction, — that  a  judgment  may  be  given 
in  evidence,  and  made  the  subject  of  proceed- 
ings in  another  court,  or  in  a  foreign  country,  or 
in  a  country  that  may  be  said  to  stand  in  the 
situation  of  the  same  country,  acknowledging  the 
same  system,  the  same  principles  and  laws,  although 
it  is  another  country;  but  that  although  it  may 
be  made  the  ground  of  that  proceeding,  it  may  be 
met  by  contrary  evidence,  and  the  subject  matter 
of  the  judgment  is  liable  to  be  inquired  into. 

In  this  case  it  is  a  decree  of  the  Court  of  Chan- 
cery in  England,  which  is  made  the  ground  of  a 
suit  in  the  Irish  Court  of  Chancery.     I  agree  with 
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the  Court,  (not  entering  into  the  evidence)  —  that  1834. 
there  is  no  reason  for  saying  it  was  capable  of 
being  rebutted,  and  met  by  contrary  evidence ; 
there  is  no  reason  for  saying  that  the  decree  was 
removed  from  the  ground  upon  which  it  stood,  and 
the  judgment  displaced  by  any  evidence  produced 
in  the  cause.  So  far  I  agree  with  the  court  below, 
and  come  to  the  same  conclusion ;  but  then  his 
Lordship  dismissed  the  bill,  and  dismissed  it  with 
costs,  because  he  considered  he  had  no  jurisdiction. 
I  have  already  referred  to  the  statement  I  before 
made,  to  which  I  have  nothing  to  add,  as  the 
ground  of  my  clear  and  decided  opinion,  that  so 
&i  your  Lordships  cannot  agree  with  the  Irish 
Court  of  Chancery — that  so  far  you  cannot  follow 
the  Lord  Chancellor  of  Ireland  :  that,  on  the  con- 
trary, he  ought  not  to  have  dismissed  the  bill,  but 
to  have  entered  into  the  suit,  grounded  as  it  was 
upon  this  judgment. 

I  stated  to  the  counsel  at  the  bar  that  I  should 
even  then,  so  clear  was  my  opinion  for  the  rea^ 
sons  I  assigned,  without  any  delay,  have  been  dis- 
posed, if  they  had  been  content  ^ith  that  kind 
of  reversal,  to  have  reversed  the  order  dismissing 
the  bill,  and  sent  the  cause  back  to  .be  fully  pro- 
ceeded in,  with  a  declaration  to  that  effect;  but 
the  Appellants,  not  unnaturally,  seeing  my  bias 
against  the  decree,  and  also  the  strong  bias  of  my 
mind  as  to  the  administration  of  the  estatei^  com- 
prised in  the  trust  deed,  and  the  injunction  to  pro- 
tect the  Receiver  of  the  Court,  whose  officer  the 
Receiver  is  —  seeing  the  bias  I  had  against  the 
principle  assumed  in  the  decree,  and  which  in- 
duced them  to  think  I  should  decide  more  in  their 
£ivour,  declined  the  qualified  judgment;  and  I 
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1834.      took  time  to  look  further  into  the  case,  to  see 
whether  there  was  anything  to  displace  the  opi- 
nion which  I  had  formed.     Further  consideration 
has  confirmed  my  judgment  of  the  case,  and  I  am 
prepared  to  move  your  Lordships  that  the  decree 
of  the  Irish  Chancellor  be  reversed,  and  that  it  be 
sent  back  with  this  declaration:   That  there  is 
jurisdiction-— that  the  Court  ought  to  have  enter* 
tained  the  bill,  and  not  to  have  dismissed  it ;  and 
so  far  as  the  appointment  of  a  Receiver  upon  tiie 
estates,  prayed  by  the  biU,  goes,  and  so  far  as 
granting  the  injunction  to  restrain  the  noble  Re- 
spondent and  the  other  persons,  his  agents,  ftom 
interfering  with  the  Receiver  in  the  receipt  of 
monies  and  other  duties  of  his  office,  so  &r  as  the 
order  for  the  Receiver,  and  so  far  as  the  issuing 
the  injunction  goes,  which  formed  the  substance  of 
the  suit,  —  that  there  is^  already,  without  any  fur- 
ther inquiry,  without  any  further  procedure  in  the 
Court  of  Chancery  in  Ireland,  sufficient  ground  for 
directing  the  Court  to  grant  that  part  of  the  prayer 
of  the  bill.  It  is  unnecessary,  in  order  to  accomplish 
the  purpose  of  the  Plaintiff,  for  himself  and  the  cre- 
ditors to  go  further  than  to  grant  that  relief ;  and 
it  was  clearly  admitted  that  such  was  the  purpose 
and  object  of  the  suit     It  may  be  necessary  to  re- 
fuse other  parts  of  the  prayer  of  the  bill :  before  the 
order  is  drawn  out,  I  will  again  look  into  that  part 
of  the  case;  but  that  is  the  substance  of  the  order 
which  I  propose  to  make.   I  shall  move  it  at  a  future 
time,  but  it  may  be  satisfactory  to  the  parties  to 
know  the  substance  of  it.  Of  course  there  will  be  no 
costs;  as  to  the  costs  below,  the  bill  having  been  dis- 
missed with  costs— these  costs  must  be  refunded, 
and  no  costs  given.  But  as  the  Receiver  appointed 
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by  the  English  Court  was  interfered  with  by  the       1894; 
Respondent,  I  am  not  prepared  to  advise  your  Lord- 
ships to  make  any  order  as  to  the  costs  below. 


Die  Martis,  29"^  Julii,  18S4. 
It  is  ordered  and  adjudged  by  the  Lords  spiritual 
and  temporal  in  Parliament  assembled,  that  the 
decree  complained  of  in  the  said  appeal  be,  and 
the  same  is  hereby  reversed :  And  it  is  declared, 
that  the  bill  filed  by  the  Appellants  in  the  Court 
of  Chancery  in  Ireland,  in  the  month  of  December, 
1828,   ought  to  have  been  entertained  by  that 
Court :  And  it  is  therefore  ordered,  that  the  de- 
cree of  the  Lord  High  Chancellor  of  Ireland, 
pronounced  the  23d  day  of  January,  1832,  where- 
by that  bill  was  dismissed,  be,  and  the  same  is 
hereby  reversed  :  And  it  is  further  declared,  that 
the  Appellants  and  the  creditors  of  the  Respond- 
ent, the  Marquis  of  Donegal,  entitled  under  the 
decree    pronounced    by  the  Vice-Chancellor  of 
England  on  the  18th  of  June,  1827,  ought  to  have 
the  aid  and  assistance  of  the  High  Court  of  Chan- 
cery in  Ireland,  for  carrying  into  effect  the  order 
made  by  the  High  Court  of  Chancery  in  England, 
whereby  a  receiver  was  ordered  to  be  appointed  of 
the  estates  comprised  in  the  trust  deed  of  the  20th 
of  April,  1799:  And  it  is  therefore  ordered,  that 
it  be  referred  to  one  of  the  Masters  of  the  High 
Court  of  Chancery  in  Ireland,  to  appoint  a  proper 
person  to  be  receiver  of  the  rents  and  profits  of  the 
estates  comprised  in  the  said  trust  deed  of  the  20th 
April,  1799f  and  to  allow  him  a  proper  salary  for 
his  care  and  pains  therein,  such  person  so  to  be 
appointed  first  giving  security,  to  be  approved  of 
by  the  said  Master,  duly  to  account  for  what  he 
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J8S4^  shall  so  receive,  and  also  to  pay  the  same  in  such 
manner  as  the  Court  of  Chancery  in  Ireland  shall 
from  time  to  time  direct ;  and  the  tenants  of  the 
said  estates  are  to  attorn  and  pay  their  rents,  as 
well  those  in  arrear  as  those  growing  due,  to  such 
receiver,  who  is  to  be  at  liberty  to  let  and  set  the 
said  estates  from  time  to  time  with  the  approba- 
tion of  the  said  Master,  as  there  shall  be  occasion : 
And  it  is  further  ordered,  that  an  injunction  be 
awarded  by  the  said  Court  of  Chancery  in  Ireland, 
to  resti*ain  the  said  Respondent,  George  Augustus, 
Marquis  of  Donegal,  his  stewards,  bailifl^,  and 
agents,  from  receiving  or  interfering  in  the  receipt 
of  the  rents  and  profits  of  all  or  any  part  of  the 
said  estates  comprised  in  the  said  deed  of  the  20th 
April,  1799 :  And  it  is  further  ordered,  that  the 
said  Court  of  Chancery  in  Ireland  do  give  all  ne- 
cessary directions  consequential  upon  the  appoint- 
ment of  such  receiver  and  the  awarding  of  such 
injunction  as  aforesaid,  for  passing  the  said  ac- 
counts, and  payment  of  the  balances  in  the  hands 
of  the  said  receiver,  in  such  manner  as  the  said 
Court,  upon  hearing  the  parties,  shall  think  fit  to 
direct :  And  this  House  does  further  order,  that  the 
further  consideration  of  the  said  cause,  and  also  the 
consideration  of  all  further  directions  of  the  costs 
of  the  proceedings  in  this  suit,  and  under  this  judg- 
ment, be  reserved  to  the  said  Court  of  Chancery  in 
Ireland ;  and  all  parties  are  to  be  at  liberty  to  apply 
to  the  said  Court  of  Chancery  in  Ireland  for  the 
further  hearing  of  the  cause,  &c. 


In  the  course  of  the  Argument  of  this  Case^  the  Jbilowng 

Authorities  toere  cited: 
As  TO  Jurisdiction  generally  —  2  Will.  4.  c.  SS. ;  4  &  5 
Will.  4.  c.  82. :  AcU  to  make  effectual  the  senrioe  of  proceis 
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reciprocally  in  England  and  Ireland.  Kennedy  t.  CassilUf  2  Swan.  ]  834. 
note,  325.  Otvoay  v.  Ramsay^  4  B.  &  C.  415.  note.  Seton's 
Decreest  and  the  £q.  Dr.  Precedents  of  Appointments  of  Re- 
covers in  Ireland  and  the  Colonies.  Diet,  of  Sir  A.  Hart,  in 
Homldiick  v.  Donegal,  1  Beatty,  404.  Hibberi  v.  Hibbeti,  3 
Meriv.  681.  Roberdeau  v.  Rous,  1  Atk.  544.  Comes  Arglasse 
r.Muschamp,  1  Vern.  75.  and  cases  cited  in  the  notes.  Earl  of 
Kildare  v.  Sir  M.  Eustace,  1  Vern.  405.  Penn  v.  Lord  Baltic 
mor^  1  Ves.  sen.  444.  454.  (Belt's  notes  and  SuppL)  Ridgw. 
Ca.  temp.  Hardwicke,  332.    Jackson  v.  Pelrie,  10  Yes.  164. 

As  to  judgments,  whether  conclusive  or  only  primd  Jade 
evidence — Walker  v.  Witter,  Doug.  1.,  and  in  note  to  S.  C. 
Siaelasr  v.  Eraser,  and  Galbraith  v.  NevHl,  Philips  v.  Hunter, 
SH.B]ac402.  Tarleion  y.  Tarleton,  ii  M.  &  8. 20.  Martin  y. 
NicoUs^  3  Sim.  458.  Moses  v.  Macfarlane,  2  Burr.  1012. 
White  V.  Hall,  12  Ves.  321.  Gage  v.  Bulkeley,  3  Atk.  215. 
Batfletf  V.  Edwards,  3  Swan.  703.  And  see  the  cases  cited  in 
arg.  Whiie  v.  Pamther,  Knapp.  P.  C.  C.  159.  Hamilton  v. 
Ho^hion^  2  Bligh,  O.  S.  169.  Collins  v.  Mathews,  5  East,  473. 
Harris  v.  Saunders,  4  B.  &  C.  411.  Duchess  of  Kingston's 
Case,  20  Howell's  State  Trials.  See  the  opinion  of  the  Judges, 
by  L.  C.  J.  DeGrey,  p.  537*  Burrofws  v.  Jamereau,  1  Dick.  48. 

Whether  foreign  judgments  under  foreign  laws  are  to  be 
esanuned  on  the  same  principle  as  judgments  of  countries 
where  the  same  laws  prevail  as  in  England  —  Suehanan  v. 
Rweker,  1  Camp.  63.  9  East,  192*  Cranston  v.  Johnson, 
3  Yes.  170.   White  y.  HaU,  anth 

That  a  decree  in  England  might  be  pleaded  to  a  similar  8ui(  in 
Ireland — Foster  y.  Vassall,  3  Atk.  589.;  and  see  Harrison  v. 
Gumey,  2  J.  &  W.  563. 

See  also  Plummer  v.  Woodbum,  4  B.  &  C.  625.  Novelli  v. 
iloMf,  2  B.  &  A.  765.  Frankland  ▼•  M^Gusty,  1  Knapp. 
P.  C.  C.  274.  Bouchier  v.  Taylor,  4  B.  P.  C.  708.  Sidatvay 
V.  Hay,  3  B.  &  C.  12.  Nevoland  v.  Horseman,  1  Vern.  21. 
Omychund  v.  Barker,  1  Atk.  21.  Blackham's  Case,  1  Salk.  290. 
Bluet  y.  Bamfield,  1  Ch.  Ca.  237.  Exp.  Burton,  1  Atk.  255. 
Gekan  v.  Mingay,  Ridg.  Lap.  &  Scho,   Irish  T.  R.  53. 

And  for  general  law  and  authorities:  —  Story  on  the  Conflict 
of  Laws,  c.  15.  —  On  foreign  judgments :  Evans  Pothier,  Appx. 
No.  16.  —  On  the  authority  of  Res  judicata  •'  Park  on  Insu- 
noce,  7th  ed.  p.  520.  Phillipp's  Evidence,  pt.  iL  c  2  and  3* 
Starkie  on  Evidence,  pt.  ii.  §  67 1  68. 
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ENGLAND. 

(court  of  chancery.) 

Isaac  Robinson,  surviving  Adminis- 1 
trator  of  the  Estate  of  George  I  Appellant; 
Robinson,  deceased    -        -        -J 

Daniel  Alexander,  on  behalf  of] 
himself  and  other  the  Creditors  I 
of  the    said    Intestate,   George  f^^^'^'^'- 
Robinson  ... 


^1 


A.,  in  1799y  purchased  shares  in  a  ship,  of  G.  R^  who,  having 
also  shares  in  the  same  ship,  was  intrusted  by  A.  and  the 
other  part  owners  with  the  whole  management  of  the  ship, 
and  to  keep  the  accounts  relating  to  it  from  the  time  of 
the  purchase  until  tlie  ship  was  sold  by  6.  R.,  with  the  con- 
sent of  all  the  owners,  in  1805.  Upon  the  occasion  of  the 
sale,  6.  R.  stated  and  settled  accounts  with  W.,  one  of  the 
part  owners,  and  paid  him  the  balance  due  upon  the  earnings 
of  the  ship  and  the  proceeds  of  the  sale.  In  1824  G.  R« 
died. 

Upon  a  bill  filed  by  A.  in  March,  1826,  for  an  account  against 
the  executors  of  G.  R^  it  appeared  by  a  ledger  (found  in  a 
room  wholly  disused  by  G.  R.)  containing  the  accounts  of 
the  ship,  that  the  credit  and  debit  account  between  him  and 
A.  was  not  carried  beyond  1805.  On  the  debit  side  there 
were  two  items,  one  in  1811,  and  another  in  1812.  It  ap- 
peared in  evidence  that  A.  left  England  in  1820,  and  some 
time  after  his  departure  his  brother-in-law  (a  witness  for  A.) 
called  several  times  upon  G.  R.  with  messages  from  A.,  and 
on  those  occasions  asked  him  to  come  to  a  settlement  with 
A.  respecting  the  ship :  that  G.  R.  evaded  the  subject,  but 
never  stated  that  he  was  not  indebted  to  A. 

Under  these  circumstances  an  account  was  decreed  against 
the  executors  of  A.,  and  that  decree  affirmed  on  appeal. 
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1834. 
XHIS  was  an  appeal  against  a  decree  for  an 
account,  pronounced  by  his  Honour  the  Vice- 
Cbancellor  of  England  on  a  bill  filed  by  the 
Respondent. 

The  billy  which  was  filed  in  the  month  of  March, 
1826,  stated  that  the  Respondent,  in  the  month  of 
October,  I799f  purchased  of  the  intestate,  George 
Robinson,  six  sixteenth  parts  or  shares  of  a  ship 
called  The  Volunteer^  for  the  sura  of  I687/.  10s. ; 
and  in  the  month  of  November,  1799f  the  Re- 
spondent purchased  of  the  intestate  other  two 
sixteenths,  or  one  eighth  part  or  share  of  and  in 
the  same  ship,  for  the  sum  of  5621  10s. :  that  the 
Respondent  paid  to  the  intestate  the  full  amount 
of  the  purchase  money  for  these  shares ;  and  bills 
of  sale  were  duly  executed  to  the  Respondent, 
and  all  the  regulations  of  the  Ship  Registry  Acts 
complied  with,  so  that  the  Respondent  was  fully 
and  legally  invested  with  the  ownership  of  these 
eight  sixteenth  shares  in  the  ship  Volunteer :  that 
George  Robinson,  the  intestate^  carried  on  business 
in  Tower  Street,  in  the  city  of  London,  as  an 
insurance  broker,  at  the  time  of  the  Respondent's 
purchase  ;  and  he  (George  Robinson),  having  also 
certain  shares  in  the  same  ship,  ^as  entrusted  by 
the  Respondent  and  the  other  part  owners  with  the 
whole  management  of  the  ship  and  the  accounts 
relating  thereto ;  and  he  undertook  and  agreed  to 
act,  and,  in  fact,  did  continue  to  act  as  managing 
owner  of  the  ship,  and  kept  all  the  accounts  re- 
lating to  the  ship  from  the  time  when  he  and  the 
Respondent  so  became  joint  owners  up  to  the  time 
when  both  he  and  the  Respondent  sold  their  shares 
in  that  ship :  that  during  the  period  of  such  their 
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1M4.  joint  ownership,  the  ship  made  considerable  earn- 
ings, and  the  intestate,  George  Robinson^  received 
all  the  proceeds  of  those  earnings,  which  amounted 
altogether  to  a  large  sum  of  money,  but  he  never 
accounted  to  the  Respondent  for  his  share  of  the 
earnings:  that  in  the  mcHith  of  January,  1805,  the 
intestate,  George  Robinson,  with  the  ccmsent  of 
the  Respondent  and  the  other  part  owners,  sold 
the  ship  for  a  large  sum  of  money,  and  received  on 
account  of  the  Respondent,  his  (the  Respondent's) 
share  of  the  money  produced  by  that  sale,  but  died 
before  he  had  accounted  with  the  Respondent  for 
the  money  received  by  him  in  respect  of  the  sale 
and  earnings  of  the  ship  :  that  on  the  occasion  of 
the  sale  in  1805,  the  intestate  stated  and  settled  the 
accounts  between  himself  and  Mr.  Wheeler,  who 
was  owner  of  one  sixteenth  share  in  the  same  ship 
during  the  period  that  the  Respondent  was  own^ 
of  the  eight  sixteenth  shares.  On  this  settlement 
of  accounts  between  Mr.  Wheeler  and  the  intestate, 
it  appeared  that  there  was  due  from  the  intestate 
to  Mr.  Wheeler,  in  respect  of  the  earnings  of 
the  ship  and  proceeds  of  the  sale,  the  sum  of 
141 A  175.  4fd.  on  account  of  Mr.  Wheeler'«  one 
sixteenth  share,  and  that  balance  was  accordin^y 
paid  over  by  the  intestate  to  Mr.  Wheeler :  that 
the  Respcmdent  was  not  informed  of  the  fact  of 
this  settlement  of  accounts  between  the  intestate 
and  Mr.  Wheeler :  that  from  the  time  of  the  sale 
of  the  ship  up  to  the  time  of  the  intestate's  death, 
the  Respondent  frequently  applied  to  him  for  an 
account  of  the  earnings  of  the  ship  and  the  pro- 
ceeds of  the  sale,  but  could  never  obtain  it,  although 
it  was  repeatedly  promised  by  the  intestate,  even 
up  to  the  time  of  his  death :  that  in  November, 
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1824,  the  intestate,  George  Robinson,  died ;  and 
in  December,  1824,  lettersof  administration  of  the 
estate  and  effects  of  the  intestate  were  granted  by 
the  Prerogative  Court  of  the  Archbishop  of  Can- 
terbury to  his  brothers,  the  Appellant  Isaac 
Robinson,  and  John  Robinson,  since  deceased, 
who  possessed  themselves  of  the  personal  estate 
and  effects  of  the  intestate  to  a  large  amount,  and 
to  an  amount  more  than  sufficient  to  pay  his  just 
debts,  including  what  was  due  to  the  Respondent 
in  respect  of  the  matters  aforesaid. 

The  bill  prayed,  "  that  an  account  might  be 
"  taken  by  and  under  the  direction  of  the  Court 
"  of  what  was  due  to  the  Respondent  in  respect  of 
*'  the  matters  aforesaid,  and  that  the  Respondent 
**  might  be  paid  what  should  be  found  due  on 
••  settling  that  account;  and  that,  in  case  the  Ap- 
*<  pellant  and  the  said  John  Robinson  should  not 
"  admit  assets  of  the  intestate,  George  Robinson, 
**  sufficient  to  pay  his  debts,  including  what  should 
**  be  found  due  to  the  Respondent  in  respect  of  the 
'^  matters  aforesaid,  then  that  the  usual  accounts 
*'  might  be  taken  of  the  personal  estate  and  effects 
•*  of  the  intestate,  George  Robinson,  received  by 
"the  Appellant  and  the  said  John  Robinson  re- 
**  spectively,  or  either  of  them,  or  by  their  or  either 
**  of  their  order,  or  for  their  or  either  of  their  use, 
"and  of  the  application  thereof,  and  that  the  same 
"might  be  applied  in  a  due  course  of  adminis- 
"tration.*' 

The  Appellants,  by  their  answer,  stated,  that 
among  the  papers  which  came  into  the  possession 
of  the  Appellant  and  John  Robinson,  upon  the 
death  of  the  intestate,  were  two  letters,  bearing 
date  respectively  the  10th  day  of  June,  1799,  and 
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18S4,  the  27th  day  of  August  in  the  same  year,  and 
.^Ir^J  written  by  the  Respondent  to  the  intestate,  which 
contained  some  general  proposals  on  the  part  of  the 
Respondent  to  become  concerned  with  the  intestate 
in  some  engagement  or  speculation  relating  to 
shipping;  and  amongst  other  accounts  contained 
in  one  of  the  books  of  account  of  the  intestate 
(Ledger  A.),  was  an  account  headed  *<  Dr.»  Daniel 
«*  Alexander,  Lawrence  Pountney  Lane,  Contra 
"  Cr.;'*  and  by  the  said  books  of  account  it  ap- 
peared that  the  Respondent  and  the  intestate  were 
respectively  interested  in  the  ship  Volunteer  from 
some  time  about  the  month  of  September,  1799) 
to  some  time  about  the  month  of  October,  1804, 
and  that  the  Respondent  held  eight  sixteenth 
shares  in  the  ship,  and  that  the  intestate  held  four 
sixteenth  shares  in  and  was  the  managing  owner 
of  the  ship.  By  the  same  books  it  also  appeared 
that  the  ship  made  certain  freight,  and  that  the 
same  was  received  by  the  intestate,  and  that  the 
intestate  paid  the  outfit  and  expenses  of  the  ship, 
and  also  the  cost  of  certain  investments  or  adven- 
tures in  goods  shipped  on  board  her  for  or  on 
account  of  the  owners,  and  that  upon  two  oc« 
casions,  namely,  after  the  ship's  first  and  second 
voyages  respectively,  dividends  were  made  and 
credited  by  the  intestate  to  the  owners  of  the  ship 
in  respect  of  her  supposed  or  computed  earnings : 
that  in  the  account  in  Ledger  A.,  so  headed  as 
aforesaid,  which  appeared  to  be  a  general  accoant 
between  the  Respondent  and  the  intestate,  the  sum 
of  185/.  Is.  5d.  for  the  first  of  the  said  dividends 
is  entered  to  the  credit  of  the  Respondent  under 
date  the  Snd  of  Marct}^  1801,  and  a  further  sum 
of  092/,  Os.  Sd.  for  the  second  of  such  dividends, 
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is  in  the  same  account  entered  to  the  credit  of  the  18S4. 
Respondent,  under  date  of  the  1st  of  May,  1802,  ^^^ 
and  various  suras  of  money  were,  on  the  other 
hand,  entered  to  the  debit  of  the  Respondent,  as 
having  been  from  time  to  time  paid  by  the  intestate 
to  or  for  or  on  account  of  the  Respondent :  that 
the  accounts  of  the  three  other  and  last  voyages  of 
the  ship  contained  in  the  same  books  were  not 
closed;  but  it  appeared,  by  such  last-mefitioned 
accounts,  although  the  same  were  incomplete,  that 
the  balance,  upon  the  whole,  was  considerably 
against  the  owners  of  the  ship  :  that  by  the  same 
books  it  further  appeared,  that  the  ship  was  sold  in 
or  about  the  month  of  October,  1801:  that  the 
last  item  on  the  credit  side  of  the  account  in 
Ledger  A.,  headed  as  aforesaid,  was  as  follows :  -— 
«« 1805,  January  29f  by  Sale  Account  of  Ship  Vo- 
^lunteer,  ISOdLJs.i"  and  the  last  item  on  the 
debit  side  of  the  same  account  was  200L  paid  to 
or  on  account  of  the  Respondent  under  date  of  the 
fi7th  April,  1805 ;  and  from  the  date  of  the  last- 
mentioned  entry,  until  the  month  of  June,  1811, 
there  was  not  a  single  entry  in  any  book  or  paper 
belonging  to  the  intestate  from  which  it  appeared 
fhat  ^e  Respondent  and  the  intestate  had  any 
dealings  or  transactions  in  business  together :  that 
in  another  of  the  books  of  account  of  the  intestate 
(Ledger  B,)  was  an  account  headed  "Dr.,  Daniel 
••  Alexander,  Contra  Cr.,"  in  which  were  two  en- 
tries only,  both  of  which  were  on  the  debit  side 
thereof,  and  were  dated  respectively  in  the  month 
of  June,  1811,  and  in  the  month  of  May,  1812, 
but  neither  of  which  in  any  manner  whatever  re- 
lated to  the  ship  Volunteer,  or  to  any  of  the  matters 
in  question  in  the  cause  in  which  the  appeal  was 
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lBd4.  brought:  that  the  account  just  mentioned  was  the 
l^st  and  (with  the  exception  of  the  before-men* 
tioned  account  in  Ledger  A.,  ending  on  the  27th 
April,  1805,  and  the  entries  in  other  parts  of  the 
books  corresponding  therewith,)  the  only  account 
in  the  books  and  papers  of  the  intestate  in  which 
the  Respondent  appeared  to  have  had  any  concern 
whatever :  that  the  intestate  was,  in  the  year  1779f 
and  from  that  time  until  the  year  1806,  an  in- 
surance broker,  in  the  city  of  London ;  and  from 
the  year  1800,  to  the  time  of  his  deaths  he  held 
the  office  of  Secretary  to  the  London  Dock  Com- 
pany :  that  some  time  in  the  year  181 1,  the  London 
Dock  Company  took  the  house  in  New  Bank 
Buildings,  Princes  Street,  in  the  city  of  London, 
which  was  known  by  the  name  of  "  The  London 
<<  Dock  House,"  and  from  that  time  the  business 
of  the  company  had  been  carried  on  there ;  from 
the  same  period,  also,  until  his  death  in  the  month 
of  November,  1824,  the  intestate  in  his  character 
of  secretary  to  the  company  resided  in  the  said 
house,  and  occupied  the  whole  thereof  as  his  re* 
sidence,  except  the  ground  floor:  that  when  the 
intestate  first  went  to  the  London  Dock  House,  a 
small  back  room  on  the  ground  floor  was  fitted  up 
as  an  office  for  him,  as  secretary  to  the  company, 
but  he  transacted  business  in  that  room  four  or  five 
times  only  at  the  very  commencement  of  his  re- 
sidence in  the  house,  afler  which,  finding  the  room 
dark  and  inconvenient,  he  discontinued  the  use  of 
it  altogether :  that  the  said  back  room,  from  the 
time  when  the  intestate  ceased  to  use  it  until  the 
year  1813,  or  1814,  was  used  only  as  a  lumber 
room  for  depositing  boxes  and  papers ;  and  from 
the  year  1813,  or  .1814|  the  said  room  was  used  as 
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a  lumber  room  far  the  purposes  before  mentionedt  1BS4. 
and  also  as  a  porter's  or  messenger's  room  for  the 
flervaots  of  the  company ;  that  it  did  not  appear 
tfiat  the  intestate  ever  entered  the  before-men*- 
tioned  room  after  the  year  1812,  for  at  least  eight 
or  nine  years  before  his  death :  that  on  the  day  of 
the  death  of  the  intestate,  the  Appellant  and  John 
Robinscm  requested  their  solicitor,  Mr.  John  Tees- 
dale,  to  meet  them  at  the  London  Dock  Houses 
for  the  purpose  of  searching  amongst  the  papers  of 
the  deceased,  to  ascertain  whether  he  had  made  a 
will ;  and  the  Appellant  and  John  Robinson  and 
Mr.  Teesdale  met  by  appointment  at  the  London 
Dock  House  accordingly  on  the  day  following  for 
that  purpose :  that  in  the  course  of  their  search 
many  books  and  papers  relating  to  the  affitirs  of 
the  intestate,  and  which  referred  to  matters  of 
modem  date,  were  found  in  those  parts  of  the 
house  which  the  intestate  inhabited  or  used; 
some  of  them  were  found  in  the  drawers  of  a 
writing-table,  in  the  court  room,  which  the  in- 
testate constantly  occupied,  and  transacted  busi- 
ness in,  up  to  within  a  few  weeks  of  his  death, 
others  were  found  in  different  parts  of  the  same 
room,  and  others  in  the  intestate's  bed-room: 
that  in  prosecuting  such  search,  the  attention  of 
the  Appellant  and  the  said  John  Robinson  and 
Mr.  Teesdale  was  directed  to  a  wardrobe  in  the 
before-mentioned  bade  room ;  ---  the  lower  part  of 
this  wardrobe  consisted  of  drawers,  which  were  un- 
locked, and  in  use  by  the  porters  and  messengers 
of  the  company  who  occupied  the  room,  but  the 
upper  part  was  locked ;  and  the  keys  of  the  intestate 
having  been  examined,  and  such  of  them  as  ap- 
peared likely  to  fit  the  lock  having  been  applied  to 
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1884.  it  and  tried,  but  without  success,  the  Appellant 
and  the  said  John  Robinson  and  Mr.  Teesdale 
caused  the  doors  to  be  forced  open.  The  interior 
of  that  part  of  the  wardrobe  was  fitted  up  with 
shelves,  upon  which  all  the  books  of  account  con- 
taining any  entries  relating  to  the  ship  Volunteer, 
together  with  sundry  policies  of  insurance,  vouch* 
ers,  documents,  and  papers,  also  relating  to  the  said 
ship,  were  found ;  and  the  quantity  of  dust  and  dirt 
with  which  the  same  were  covered  was  so  great, 
and  the  whole  appearance  of  the  interior  and  of  its 
contents  was  such  as  to  make  it  certain  that  it  must 
have  been  closed,  and  that  none  of  the  books  and 
papers  contained  therein  could  have  been  referred 
to,  or  even  touched  for  a  great  many  years :  that 
none  of  those  books  contained  any  entry  relating 
to  the  said  ship  of  a  date  later  than  the  Slst  of 
July,  1806,  and  none  of  the  said  policies,  vouchers, 
documents,  and  papers,  relating  to  such  ship,  were 
of  a  later  date ;  and  none  of  such  books  (the  whole 
of  which  appeared  to  relate  to  by-gone  transactions) 
contained  any  entry  whatever  of  a  later  date  than 
the  month  of  June,  1815. 

The  Appellant  and  John  Robinson,  by  their 
answer,  also  insisted  that  from  the  state  of  the  ac- 
counts of  the  ship's  last  three  voyages,  and  of  the 
Respondent's  first-mentioned  account,  and  other 
the  circumstances  therein  mentioned,  and  particu- 
larly inasmuch  as  no  charge  was  made  to  the  debit 
of  the  Respondent  in  the  first-mentioned  account, 
for  his  share  of  the  losses,  outgoings,  and  expenses, 
appearing  by  the  accounts  to  have  been  sustained 
and  expended,  tlie  true  state  of  account  between 
the  Respondent  and  the  intestate  upon  the  close  of 
the  speculation  relating  to  the  ship  could  not  pes- 
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siblj  be  now  ascertained  by  reference  to  the  ac-  1884. 
counts  before  mentioned ;  but  that  if  the  same 
could  in  any  manner  be  ascertained  by  reference 
to  such  accounts,  they  believed  that  it  would  either 
appear  that  the  said  account  had  been  long  since 
finally  balanced  and  the  balance  paid,  or  that  such 
balance  was  against  the  Respondent,  and  in  favour 
of  the  intestate:  that  from  the  time  when  the  Re- 
spondent became  (as  he  alleged)  interested  in  the 
ship,  down  to  the  time  of  the  intestate's  death,  the 
Respondent  and  the  intestate  were  and  continued 
to  be  upon  the  most  intimate  and  warm  terms  of 
friendship,  and  that  for  more  than  twenty  years  of 
that  interval  the  Respondent  and  the  intestate  were 
in  constant  personal  communication  with  each 
other,  the  intestate  being  secretary  to  the  London 
Dock  Company,  and  the  Respondent  being  archi* 
tect  of  the  same  company ;  and  that,  as  appeared 
by  letters  and  copies  of  letters  in  the  possession  of 
the  Appellant  and  the  said  John  Robinson,  the 
Respondent  and  the  intestate  when  absent  were  in 
the  habit  of  corresponding  by  letter  on  their  pri- 
vate concerns,  in  the  most  confidential  and  upre- 
strained  manner,  down  to  the  time  of  the  death  of 
the  intestate :  that  from  the  knowledge  which  they 
had  of  the  general  character  and  integrity  of  the 
intestate,  and  of  his  highly  independent  disposition 
he  was  a  most  unlikely  person  to  permit  a  pecu- 
niary demand  on  him  to  re^piain  undischarged,  or 
any  account  on  which  it  was  probable  that  he  would 
be  found  a  debtor  to  remain  unsettled ;  and  they 
therefore  insisted  that  all  accounts  between  him 
and  the  Respondent  had  been  long  since  settled, 
and  that  nothing  was  due  or  owing  to  the  Re- 
spondent from  the  intestate  at  the  time  of  his 
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1894.  death ;  and  they  submitted  that  all  accounts  b»- 
]j^|^]^  tween  the  Respondent  and  the  intestate  ought* 
under  the  circumstances  aforesaid,  to  be  consi- 
dered as  closed  and  satisfied. 

The  Appellant  and  John  Rolnnson,  by  their 
answer,  further  insisted,  that  if  the  Respondent 
ever  had  any  cause  of  action  or  suit  against  the 
intestate  for  or  concerning  any  of  the  matters  in 
the  bill  mentioned,  wliich  they  did  in  no  sort  admit, 
such  cause  of  action  or  suit  accrued  or  arose  above 
six  years  before  serving  or  suing  out  process  against 
the  Appellant  and  the  said  John  Robinson,  to  ap- 
pear to  and  answer  the  said  bill ;  and  that  the  Re- 
spondent had  not  at  any  time  since  the  said  cause 
of  action  or  suit,  if  any,  arose,  been  under  any 
disability  to  commence  or  prosecute  the  same ;  and 
that  the  intestate  did  not,  as  the  Appellant  and  the 
said  John  Robinson  believed,  at  any  time  within 
six  years  before  exhibiting  the  said  bill  of  complaint, 
or  serving  or  suing  out  such  process  as  aforesaid, 
to  their  knowledge  or  belief;  nor  had  the  Appel- 
lant and  the  said  John  Robinson,  or  either  of  them, 
at  any  time,  or  in  any  manner,  admitted  or  pro- 
mised to  pay  the  Respondent's  alleged  claim,  or 
any  claim  in  respect  of  the  matters  in  the  bill  men- 
tioned, or  any  of  t^em ;  and  they  claimed  the 
benefit  of  the  act  of  parliament  made  and  passed 
in  the  twenty-first  year  of  the  reign  of  his  Majesty 
King  James  the  first,  intituled  '<  An  act  for  Umit- 
<<  ation  of  actions,  and  for  avoiding  of  suits  in 
« law." 

Three  witnesses  were  examined  on  the  part  of 
the  Respondent,  and  two  on  the  part  of  the  Appel- 
lant and  John  Robinson* 

Mr.  John  Teesdal^  the  Appellant^s  so^tor. 
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was  the  first  witness  on  the  part  of  the  Respondent  18S4. 
In  his  deposition  to  the  second  interrogatory  he 
proved  seventeen  different  books  as  exhibits,  marked 
respectively  with  the  first  seventeen  letters  of  the 
alphabet  The  first  three  of  them  are  books  marked 
with  the  letters  A,  B,  C,  and  were  stated  by  the 
^tness  to  appear  to  be,  and  that  he  believed  them 
tobe^  ledgers  which  were  kept  by  the  intestate  in 
his  lifetime,  and  a  fourth  marked  with  the  letter  D, 
a  journal  kept  by  the  intestate  in  his  lifetime.  The 
otiier  books  were  cash-books,  bankers'  pass-books, 
a  book  of  bills  payable  and  receivable,  a  letter-book, 
and  policy-book,  all  kept  by  the  intestate  in  his 
lifetime. 

The  witness  further  stated,  he  believed  that  all 
the  said  several  produced  books  did  belong  to  the 
intestate  in  his  lifetime,  and  at  the  time  of  his  death ; 
and  further,  that  the  several  produced  books  had 
been  for  a  considerable  time  past  in  the  possession 
or  custody  of  him,  the  witness,  as  the  solicitor  of 
the  Appellant  and  the  said  John  Robinson,  and 
they  then  came  from  the  office  of  the  witness,  situ- 
ate in  Fenchurch  Street,  in  the  city  of  London ; 
and  that  the  said  several  books  (except  as  to  the 
pass-books)  did  appear  to  the  witness  to  have  been, 
and  he  believed  they  were,  kept  by  the  intestate 
himself,  the  entries  therein  chiefly  appearing  to 
have  made  by  him,  the  intestate ;  and  that  he,  the 
intestate,  kept  the  whole  of  the  produced  books  in 
his  own  custody,  at  the  London  Dock  House,  situ- 
ate in  New  Bank  Buildings,  in  the  city  of  London, 
where  he  resided  for  many  years  before  and  up  to 
the  time  of  his  death,  and  that  such  books  were  so 
as  aforesaid  kept  for  the  intestate  himself,  and  on 
his  own  account^  and  the  witness  further  said. 
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18S4f.  '  that  he,  the  witness,  had  looked  upon  the  folio  34 
of  the  produced  book  marked  A,  and  upon  folio 
42  of  the  produced  book  marked  B,  and  also  upon 
folios  279  66,  107,  and  124  of  the  produced  book 
marked  A,  and  that  the  accounts  now  appearing 
written  on  those  folios  respectively  were  written  in 
the  lifetime  of  and  for  the  intestate,  and  were  wriU 
ten  by  the  intestate,  as  witness  believed  as  to  the 
hand-writing,  he,  the  witness, .  having,  in  the  life* 
time  of  the  intestate  seen  him  (the  intestate)  write 
many  times,  and  being  well  acquainted  with  his 
manner  or  character  of  handwriting ;  and  further, 
that  the  several  accounts  on  the  said  folios  84  of 
the  book  marked  A,  and  42  of  the  book  marked  B, 
were  and  are  accounts  between  the  Respondent 
and  the  intestate,  and  relate  to  dealings  and  trans- 
actions between  them ;  and  that  the  several  accounts 
on  the  said  folios  27, 66,  IO7,  and  124,  of  the  book 
marked  A,  were  and  are  accounts  between  Charies 
Wheeler  and  the  intestate,  and  relate  to  dealings 
and  transactions  between  them  the  said  Charles 
Wheeler  and  the  intestate. 

The  following  is  the  account,  as  proved  by  this 
witness  in  the  produced  ledger  marked  A,  folio  94, 
and  the  produced  ledger,  marked  B,  folio  42:  — 
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1 834.  Mr.  Thomas  England^  the  second  witness  for  the 

Respondent,  in  answer  to  the  second  interrogatory, 
proved  all  the  books  produced  by  the  preceding 
witness,  and  said  that  the  whole  of  the  said  books 
belonged  td  the  intestate,  George  Robinson,  in 
his  lifetime  and  at  the  time  of  his  death,  and  that 
part  of  the  writing  in  the  said  books  appearing  to 
him  (the  witness)  to  have  been  written  by  the  in- 
testate, he  (the  witness)  believed  the  whole  of  the 
said  books  wer^,  in  the  lifetime  of  the  said  intes- 
tate, kept  by,  and  for,  and  on  account  of  him,  the 
intestate,  for  the  purpose  of  settling  his  accounts 
with  his  correspondents ;  and  further,  that  he  (wit- 
ness) had  looked  upon  the  folio  34  of  the  book 
marked  A.,  and  upon  the  folio  42  of  the  book 
marked  B.,  and  upon  folios  27,  66, 107, 124,  of  the 
book  marked  A.,  and  that  the  several  accounts 
appearing  written  on  those  folios  respectively  were 
all  in  the  handwriting  of  the  intestate,  as  the  wit- 
ness believed,  he  (the  witness)  having  several  times 
in  the  lifetime  of  him,  the  intestate,  seen  him  write, 
and  being  well  acquainted  with  his  manner  or  cha- 
racter of  handwriting,  and  therefore  the  witness 
believed  they  were  written  in  the  lifetime  of  the 
intestate,  and  for  him,  the  intestate ;  and  that  the 
accounts  written  oh  the  said  folio  34  of  the  book 
marked  A.  relate  to  tJie  mercantile  dealings  between 
the  Respondent  and  the  intestate ;  and  that  the 
said  accounts  in  the  others  of  the  said  folios  relate 
to  mercantile  dealings  between  Charles  Wheeler 
and  the  intestate. 

In  answer  to  the  third  interrogatory,  the  same 
witness  stated,  that  he  had  again  looked  at  folio  34 
of  the  produced  book  marked  A.,  and  that  there  i^ 
peared,  by  the  account  there  stated,  and  the  witness 
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beli^vedi  that  there  was  a  balance  of  950/.  4^,  lOd.      }^^^\ 
due  from  the  estate  of  the  intestate,  George  Ro- 
binson^  to  the  Respondent ;  and  further,  that  he, 
the  witness,  had  inspected  and  examined  the  two 
several  produced  books  marked   respectively  A. 
and   B.»   also  the   produced   books   marked   re- 
spectively E.,  F.,  G.,  H.,  and  I.,  the  la3t.mentioned 
five  books  being  the  intestate's  banking  books ;  and 
that  he  so  inspected  and  examined  the  said  books 
marked  respectively  At  and  B.,  for  the  purpose  of 
ascertaining  what  balance  was  due  from  the  intes- 
tate to  the  Respondent,  the  Appellant  and  the  said 
John   Robinson  having  refused  to  furnish  an  ac- 
count of  the  transactions  between  the  intestate  and 
the  Respondent ;  and  finding  that  there  appeared 
to  be  a  balance  of  950/.  4^.  lOd.  due  to  the  Re- 
spondent from  the  intestate^  George  Robinson,  by 
die  accounts  contained  on  folio  34  of  the  book 
marked  A.,  he,  the  witness,  examined  the  books 
marked  respectively  E*,  F.,  G.,  H.,  and  L,  for  the 
purpose  of  ascertaining  whether  or  not  the  intestate 
had  made  any  other  payments  than  what  appeared 
on  the  said  folio  34  to  the  Respondent,  and  no  such 
payments  could  there  be  found  to  have  been  made ; 
and  the  witness  did  not  discover  that  the  said 
balance  or  sum  of  9501.  4^.  lOef.  had  been  paid  or 
satisfied  in  part  or  the  whole;  and  the  witness 
further  saidf  that  he  had  again  looked  upon  the 
said  folios  27,  66, 107,  and  124  of  the  book  marked 
A.,  and  that  on  the  said  folio  marked  27  there  were 
entries  of  charges  for  insurance  on  the  ship  Volun- 
teer, and  of  the  cost  of  one  sixteenth  part  or  share 
of  that  ship ;  and  that  on  the  said  folio  66  there 
were  entries  of  sums  charged  for  insurance,  and  of 
a  credit  for  a  dividend  on  the  said  ship ;  and  that 
c  c  2 
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1834.^  on  the  said  folio  107  there  was  an  entry  of  a  credit 
for  another  dividend  on  such  ship ;  and  on  the  said 
»•  folio  124  there  was  an  entry  of  credit  for  the  sale 
of  the  same  ship ;  and  that  it  appeared  by  the  said 
entries,  that  a  sum  of  money  was  due  to  Charles 
Wheeler,  for  or  in  respect  of  the  said  ship  Volun- 
teer, but  not  how  much  was  so  due  ;  and  that  the 
accounts  in  Ihe  said  folios  related  to  a  great  number 
of  other  adventures  and  mercantile  transactions 
besides  that  of  the  said  ship  Volunteer ;  and  that 
it  appeared  by  the  book  marked  A.,  that  the  intes- 
tate was  engaged  in  adventures  and  mercantile 
transactions  with  several  other  persons  besides  the 
said  Charles  Wheeler  and  the  Respondent;  and 
further,  that  it  appeared  by  the  said  book  marked 
A.,  that  the  intestate  was  at  the  time  of  his 
death  indebted  to  the  Respondent  in  the  sum  of 
950/.  4fS.  lOrf.  upon  the  ship  Volunteer's  account, 
and  some  few  cash  transactions. 

In  answer  to  the  fourth  interrogatory,  the  same 
witness  stated,  that  the  intestate,  George  Robinson, 
was  engaged  in  the  business  of  a  merchant,  ship- 
owner, and  insurance  broker ;  and  that  he  was  at 
the  time  of  his  death,  and  had  been  from  the  first 
establishment  of  the  London  Dock  Company, 
secretary  to  that  company ;  and  that  the  intestate 
died  about  two  years  since,  as  the  witness  best 
recollected  as  to  the  time ;  and  that  the  intestate 
was  for  many  years  prior,  and  down  to  the  time  of 
his  death,  upon  terms  of  intimate  acquaintance  and 
friendship  with  the  Respondent;  and  that  it  ap- 
peared by  the  produced  books,  marked  respectively 
A.  and  B.,  that  the  Respondent  had  dealings  and 
accounts  with  the  intestate  relating  to  the  ship 
Volunteer,  and  cash  matters  from  the  year  1799  to 
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the  year  1812,  both  inclusive;  and  the  witness       18S4. 
further  said,  that  the  Respondent  was  by  profession 
an  architect  during  the  said  last-mentioned  period, 
but  that  he  did  not  then  follow  or  exercise  any 
profession  or  business. 

In  answer  to  the  fifth  interrogatory,  the  same 
witness  stated,  that  in  the  year  1820,  the  Re- 
spondent was,  from  ill  health,  obliged  to  leave  this 
country,  and  in  consequence  of  his  not  being  ex- 
pected to  recover,  witness,  as  his  brother-in-law, 
undertook  to  arrange  all  his,  the  Respondent's, 
affiurs.  That  some  short  time  after  the  Respondent 
so  left  this  country,  he  (the  witness)  called  several 
times  upon  the  intestate  with  messages  from  the 
Respondent,  and  took  the  opportunity  of  asking 
the  intestate  to  come  to  a  settlement  with  the 
Respondent  respecting  the  ship  Volunteer ;  and 
that  the  last  time  when  the  witness  saw  the  intes- 
tate, respecting  the  account  between  him  and  the 
Respondent  relating  to  the  said  ship,  was  a  few 
months  before  the  death  of  the  intestate,  as  witness 
best  recollected  as  to  the  time ;  and  that  the  wit- 
ness did  generally,  on  the  said  occasions,  ask  the 
intestate  respecting  a  settlement  of  the  said  ac- 
count, and  the  intestate  generally  evaded  the 
subject,  but  he,  the  intestate,  never  did  state  or 
say,  or  intimate  to  witness,  or  in  his  presence,  or 
to  his  knowledge,  that  he,  the  intestate,  was  not 
indebted  to  the  Respondent,  or  to  any  such  effect. 

Mr.  Charles  Wheeler,  the  third  witness  examined 
on  behalf  of  the  Respondent,  in  answer  to  part  of 
the  third  interrogatory,  verified  the  account  in  the 
produced  book  marked  A.  between  himself  and 
the  intestate,  relative  to  the  ship  Volunteer;  and 
in  answer  to  the  fourth  interrogatory,  he  stated 
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1834.  that  the  intestate  was  in  his  lifetime  by  professioti 
an  insurance  broker  and  underwriter,  to  the  best 
V'  of  witness's  knowledge ;  and  he  was  also  clerk  to 
William  Vaughan,  of  London,  merchant ;  and  that 
he,  the  intestate,  was  such  clerk  in  the  year  1799f 
and  continued  so  until  some  time  in  the  year  1800, 
when  he  was  appointed  secretary  to  the  London 
Dock  Company,  and  he  continued  to  be  such 
secretary  up  to  the  time  of  the  death  of  him,  the 
intestate,  which  happened  on  the  18th  day  of  No- 
vember, 1824;  and  from  the  month  of  March, 
1803,  to  the  month  of  March,  180*,  the  intestate 
was  engaged  with  witness  and  James  Clements,  in 
the  trade  of  coaUmerchants,  as  appeared  by  the 
produced  book  marked  A, ;  and  from  what  witness 
heard  the  intestate  say,  he  (the  witness)  believed 
that  the  intestate  was,  from  the  month  of  Ootobe*, 
1805,  to  the  month  of  January,  1806,  engs^ed 
with  Jefvase  Jackson,  of  London,  in  the  business 
of  policy  brokers ;  and  that  the  intestate  was  upon 
terms  of  intimate  acquaintance  and  friendship 
with  the  Respondent;  and  that  the  Respondent 
had  dealings  and  transactions  and  accounts  with 
the  intestate  relating  to  the  ship  Volunteer,  from 
the  year  1799»  when  the  said  ship  was  purchased, 
down  to  the  tin>e  of  the  sale  of  the  said  ship,  in 
the  month  of*  January,  1805,  and  also  respecting 
the  building  of  the  London  Dock,  and  the  ware- 
houses belonging  to  the  same,  from  some  time 
about  the  year  1795,  down  to  the  time  of  the  death 
of  the  intestate  ;  and  that  the  Respondent  was  by 
profession  an  architect  and  surveyor  in  the  year 
1799»  and  in  each  of  the  years  from  that  time  down 
to  the  said  year  1812  inclusive. 
The  substance  of  the  depositions  of  the  two 
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witnesses  exammed  on  behalf  of  the  Appellant  ^^34. 
and  John  Robinson,  showed  (as  set  forth  in  the  louysov 
answer)  tiiat  the  intestate's  books,  proved  on  the 
part  of  the  Respondent,  had  been  found  after  bis 
death  in  a  room  which  the  intestate  had  for  some 
time  previous  to  his  death  given  up  using  as  a 
place  of  business,  and  that  some  of  the  books  ap- 
peared to  have  been  untouched  for  several  years. 

On  the  21  St  July,  1830,  the  cause  came  on  to  be 
heard  before  his  honour  the  Vice-Chancellor,  when 
a  decree  was  made,  by  which  it  was  referred  to  the 
Master  to  take  an  account  of  all  dealings  and 
transactions  between  the  Plaintiff  (the  Respondent) 
and  George  Robinson,  relating  to  the  matters  in 
the  Plaintiff's  bill  mentioned.* 

*  The  case  in  the  Court  below  is  not  reported.     The  obser-     gist  July, 
TBtions  in  delivering  judgment  were  as  follows: —  1830. 

The  Vice-ChanceUor.-^This  appears  to  be  a  mercantile  trani- 
aetkm  arisiog  between  Robinson  and  Alexander,  and  though 
there  would  be  a  presumption  that  the  account  was  settled, 
from  the  circumstance  of  there  having  been  nothing  done  since 
1812,  and  from,  the  nature  of  the  transaotion  making  it  pro- 
bable that  it  wouU  not  be  allowed  to  remain  in  a  state  of  sleepf 
jet  it  docs  appear  to  me,  that  when  we  are  considering  what  is 
the  presumption  of  fact,  the  matter  of  evidence  given  by 
England  is  very  important,  because,  when  he  takes  the  oppor- 
tunity of  asking  him  whether  he  had  settled  the  account, 
fiobiatoQy  by  the  condi^t  be  adopts  upon  the  occasion,  sup- 
ports the  mference  that  the  account  had  not  been  settled.  If 
Robinson  had  settled  that  account  he  would  have  said  I  have 
settled  it  and  paid  it.  But,  on  the  contrary,  he  evaded  the 
apptication,  and  he  never  says  it  had  been  settled.  The  observ- 
ations made  upon  Lord  Tenterden's  Act  are  quite  immaterial, 
because  Lord  Tenterden's  Act  can  only  apply  where  there  has 
been  a  previous  bar  by  the  Statute  of  Limitations ;  and  it  ap- 
pears to  me,  therefore,  upon  thi9  case,  that  the  Plaintiff  is  en- 
titled to  an  account;  with  respect  to  the  question  which  Sir 
W.  Home  proposes,  whether  it  should  be  dOtf.  or  the  ISOtf., 
the  Master  is  to  take  an  account. 
C  C  4 
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1834.  The  appeal  was  against  this  decree. 

For  the  Appellants,  Sir  W.  Home  and  Mr. 
fVigram. 

For  the  Respondents,  Mr.  Knight  and  Mr. 
Stuart.* 

2d  June.  The  Lord  Chancellor.  —  My  Lords,  the  course 
which  I  shall  propose  to  your  Lordships  to  adopt, 
is  naturally  suggested  to  me  by  the  line  of  argu- 
ment, and  by  the  importance  of  the  points  which 
have  been  made  at  the  bar. 

On  the  first  point,  namely,  how  far  the  circum- 
stances of  this  case  justify  the  Court  in  presuming 
satisfaction  or  payment  from  the  lapse  of  time,  I 
see  no  reason  to  hang  much  doubt,  or  to  form  any 
opinion  different  from  that  which  his  Honour  has 
come  to  upon  this  part  of  the  case. 

But  as  to  the  other  point,  which  is  the  principal 
one  raised,  namely,  the  application  of  the  statute 
of  limitation,  or  rather  the  exception  of  merchants' 
accounts  in  the  enacting,  or  operative  part,  of 
that  statute  which  has  been  laboured  at  your 
Lordships'  bar,  I  should  wish  to  have  further 
time  for  consideration.  It  is  a  matter  which  has 
been  made  so  little  the  subject  of  solemn  decision, 
that,  as  at  present  advised,  I  should  wish  to  have 
an  opportunity  of  conferring  with  some  of  the 
learned  Judges  of  the  Common  Law  before  I  finally 
make  up  my  mind  to  advise  your  Lordships  to 
agree  with  his  Honour  the  Vice  Chancellor.  With 
that  view,  and  for  the  purpose  of  giving  that  op- 
portunity, I  should  propose  to  your  Lordships  to 

*  See  authorities  cited  in  the  judgment  and  at  the  end  of  the 
case. 
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postpone  the  consideration  of  this  case  for  a  few      Jf^ 
days,  and  if  there  prevails  any  doubt,  or  if  I  should 


find  a  more  recent  decision  since  I  left  that  side  of    „„f^„„ 
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Westminster  Hall,  affixing  another  and  more  defi- 
nite meaning  to  that  clause  than  it  has  hitherto 
had,  if  my  present  degree  of  doubt  should  continue 
on  further  consideration,  I  should  be  then  disposed 
to  call  on  your  Lordships  to  hear  the  case  re-argued 
before  the  learned  Judges,  by  one  counsel  on  each 
side,  before  finally  deciding  this  case ;  not  at  pre- 
sent saying  that  that  will  be  the  conclusion  I  shall 
come  to,  but  throwing  it  out  merely  for  consider- 
ation. In  the  mean  time,  I  move  your  Lordships, 
that  the  further  consideration  of  this  case  be  ad- 
journed. 

Very  considerable  doubt  hangs  over  the  decision 
oi Barber  v.  Barber*^  not  over  the  authority  of  the 
learned  Judge  by  whom  it  is  represented  to  have 
been  pronounced,  but  over  the  report  itself.  I  am 
undoubtedly  the  last  person  in  the  world  to  attach 
any  doubt  to  so  high  an  authority,  but  that  doubt 
hanging  over  the  case  as  reported,  and  inasmuch  as 
it  is  ex  relatione^  and  there  being  a  very  meagre  and 
scanty  account  of  the  circumstances  as  well  as  of  the 
argument  (the  point  is  made  in  the  last  paragraph 
of  the  report  as  to  the  exception  of  the  statute  ap- 
plying to  merchants'  accounts),  and  then,  as  it  ap- 
pears in  the  report,  his  Honour  having  disposed  of 
it  in  very  short,  summary,  and  somewhat  general 
terms,  I  should  wish  to  examine  that  case  further. 
At  present,  therefore,  holding  that  that  case  is  not 
of  the  highest  authority,  and  feeling  great  doubt 
of  thfi  accuracy  of  the  report,  especially  when  we 
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1834.  find  that  neither  Lord  Eldon  in  his  judgment,  nor 
the  counsel  on  either  side,  press  that  authority  into 
»'•  their  arcrunient  in  the  case  of  Forster  v.  Hodsan*, 
although  in  all  probability  it  was  published,  and  at 
all  events  Sir  Samuel  Romilly  and  his  coadjutors 
had  not  at  that  time  ceased  attending  at  the  Rolls, 
and  Sir  S.  Romilly  was  in  the  case  at  the  Rolls  and 
must  have  been  aware  of  it- — For  these  reasons  and 
with  these  views,  I  shall  beg  your  Lordships  to 
postpone  the  further  consideration  of  this  case. 

9tli  July.  *  The  Lord  ChanceUon  —  This  case  arises  upon  a 
question  respecting  shares  in  a  ship,  a  transaction 
originating  in  the  purchase  of  six  sixteenths,  and 
subsequently  of  two  more  sixteenths,  amounting  in 
the  whole  to  eight  sixteenths  of  the  ship:  it  was  a 
question  of  account  involving  two  points;  one  of 
the  points  was,  Whether  the  lapse  of  time  and  other 
circumstances  entitled  the  Court  to  presume  pay- 
ment ?  the  other  was,  Wheliier  the  statute  of  limit- 
ations, which  was  set  up,  operated  in  the  same 
direction,  and  whether  or  not  (the  Respondent 
being  within  the  exception)  the  statute  of  limitar 
tion  barred  the  suit? 

I  stated  at  the  time  of  the  argument  that  upon 
'the  first  of  these  questions  I  had  no  doubt;  I  con- 
sidered that,  under  the  circumstances,  the  lapse  of 
time  (and  so  the  Court  below  tht^ught)  did  not 
entitle  the  House  to  presume  sathfkction  or  pay- 
ment. 

The  second  of  these  points  was  the  one  upon 
which  in  regard  to  its  importance  some  difierence 
of  opinion  had  existed,  particularly  as  to  the  case 
of  Barber  v.  Barber^  a  decision  that  has  been  a 
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good  deal  doubted,  and  a  good  deal  commented  1834. 
on  here,  if  not  elsewhere.  I  considered  that 
it  was  $t  to  stand  over  for  further  consideration, 
and  I  mentioned  that  should  I  entertain  a  doubt 
on  that  point,  the  importance  of  the  question,  and 
the  frequency  of  its  recurrence  at  law  more  than 
in  equity,  would  incline  me  to  obtain  the  opinion 
of  the  Judges,  and  to  have  the  case  re-argued  be- 
fore them  by  one  couiisel  on  a  side :  I  have  since 
bad  some  conversation  with  soitie  of  these  learned 
persons^  I  have  re-considered  the  case,  and  the  in- 
clination of  my  opinion  as  it  was  at  the  time  of 
the  argument  has  been  confirmed.  I  therefore 
advise  your  Lordships  now  to  affirm,  without  costs, 
the  judgment  of  his  Honour  in  the  Court  below. 
It  was  fit  for  consideration.  The  argument  is  fully 
stated,  and  the  doctrine  laid  down  with  great  dis- 
tinctness, by  Mr.  Seijeant  Williams,  in  one  or  more 
notes,  —  note  A.  and  B.  to  the  case  of  Webber  v. 
Thilj  2  Saunders^  1527*  Both  those  notes  give  a 
very  distinct  statement  of  the  cases  on  the  subjeot, 
and  regand  being  had  to  these  cases,  and  the 
opinion  of  Lord  Kenyon,  which  is  distinctly  given 
in  one  of  them,  I  am  of  opinion  that  his  Honour 
came  to  a  sound  conclusion  upon  the  second,  as  he 
had  done  upon  the  first  point  raised  in  this  case, 
and  that  the  party  being  within  the  exception  of 
the  statute,  the  suit  is  not  barred  by  the  statute  of 
limitations.  I  am  confident  that  if  an  action  at 
law  had  been  directed  to  be  tried,  and  sent  to  a 
court  of  law  on  this  point,  there  would  have  been 
under  the  circumstances  no  doubt  I  therefore 
recommend  your  Lordships  to  affirm  this  judgment 
without  costs. 

Judgment  affirmed  without  costs. 
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1834.  Noie.—8ee  Bridges  v.  Mitchdlf  GUb.  £q.  Rep.  224* ;  Bunb. 

217*;  a  case  upon  length  of  time  and  acquiesceoce.  Wdford 
▼.  Liddd,  2  Ves.  400.  The  argument  in  Duff  ▼•  The  East 
India  Company^  15  Ves.  198.  Craxoford  ▼.  Lyddd^  cited  6  Vet. 
882.  Diet,  of  Kenyon  C.  J.  in  Coiling  ▼.  Skauldingf  6T.R. 
198.  See  also  Jones  v.  Pengree,  6  Yes.  580.  Seijt.  Williams  s 
note  to  Webber  v.  TivU^  2  Saund.  121.,  under  the  name  of 
Webber  ▼.  Tyrrel.  1  Levinz.  286.  S.  C.  According  to  the 
doctrine,  apparently  established  by  the  authorities,  a  stated 
account  is  not  within  the  exception  of,  but  is  barred  by,  the 
statute ;  otherwise  if  it  is  not  ended  but  open.  Sandys  v.  Blod' 
todlf  Sir  W«  Jones,  401.,  in  which,  upon  a  reference  to  the 
Judges  from  Chancery,  they  certified  that  the  statute  was  do 
bar,  because  the  account  was  not  final,  and  also  that  it  was 
between  merchants.  Martin  v.  Delbo,  1  Sid.  465.;  S.C. 
1  Mod.  70. ;  1  Vent.  89. ;  1  Lev.  298.  In  thb  case  it  was  held 
that,  after  an  account  stated,  it  is  not  within  the  exception  of 
the  sUt.  21  Jac.  c.  16.  Farrington  ▼.  Lee,  2  Mod.  SI  1,  818. ; 
S.  C.  1  Mod.  268.  1  Freeman,  229.  284.  242.  under  tlte  name 
of  Harrington  ▼.  Leech.  Chievly  ▼.  Bond^  4  Mod.  105.; 
Carth.226.;  1  Show.  841.  S.C.  Scudemorev.  White,  lVem.456. 
Sherman  ▼.  Sherman,  2  Vem.  276.»  a  case  upon  time  and 
acquiescence.  Cranch  ▼•  Kirkmant  1  Peake's  N.  ?•  120. 164. 
If  a  factor  refuses  to  account,  an  action  of  assumpsit  lies» 
and  the  statute  runs  from  the  time  of  the  refusal;  Topham 
▼.  Braddick,  1  Taunt.  572.  See  JoUiffe  v.  Pitt,  2  Vern.  694. 
Sherman  ▼.  Withers,  1  Ch.  Ca.  152.  Sturt  ▼.  MeUish,  2  Atk. 
610.;  and  the  note  to  Jones  ▼.  TurbervUle,  2  Ves.  jun.  15.; 
Bull.  N.  P.  149. 
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1834. 


ENGLAND. 

(court  of  chancery.) 

His  Majesty's  Attorney-General,  ^, 
at  the  relation  of  Edward,  Lord 


= 


SuFFiELD,  and  Alexander  Now 
ELL,  Esq. 

The  Principal  and  Scholars  of  King's  ^ 
Hall  and  College  of  Brazen  Nose, 
Oxford,  Governors  of  the  Free 
School  of  Queen  Elizabeth,  in 
Middleton         .... 


Appellants; 


Respondents. 


By  letten  patent  in  1572,  Queen  Elizabeth,  upon  the  prayer  of 
Alexander  Nowell,  dean  of  St.  Paul's,  restored  and  founded 
the  free  grammar  school  of  Middleton,  in  Lancashire,  pro- 
viding that  the  principal  and  scholars  of  Brazen  Nose  College 
in  Oxford,  should  be  governors  of  the  school,  who  were  in- 
corporated by  the  name  of  governors,  &c.,  and  that  there 
should  be  of  her  own  foundation  six  scholarships^  to  be  filled 
by  scholars  from  Middleton  School,  to  be  nominated  by  Dean 
Nowell  as  long  as  he  should  live,  and  at  his  decease  by 
Brazen  Nose  College  and  their  successors,  with  licence  to 
Dean  Nowell  to  erect  seven  other  scholarships,  to  be  filled 
by  scholars  chosen  from  Middleton  School,  if  so  many  fit 
scholars  could  be  found  therein,  or,  in  default,  from  such 
other  schools  as  therein  mentioned ;  and  power  was  given  to 
Dean  Nowell  to  fix  the  stipends  to  be  paid  to  the  scholars; 
and  to  him  and  the  college  successively  to  make  statutes  and 
ordinances  for  the  governance  of  the  masters  of  the  free- 
ichool  and  of  the  scholars  in  the  college  and  their  stipends 
respectively,  and  for  the  preservation  and  disposition  of  the 
rents  and  revenues  for  the  support  of  the  school  and  scholars. 
The  letters  patent  then  set  forth  the  gifl  of  certain  rents  by 
the  queen  to  the  college,  to  hold  to  them  and  their  succes- 
sors, as  governors  of  the  school,   ^*  ad  proprium  opus  ei 
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uium  eorundem  principalis  et  scholarium  ejusdem  Atile 
Regis  et  Collegii  de  Brazen  Nose  in  Oxon'  Gubematorvm 
liberie  schoUs  predicts,  &c.  £4  tamen  intentione  quod  ex 
praemissis  per  prsesentes  preconcessis  et  ex  aliis  terris,  &c. 
imposterum  ad  usum  libers  schols,  Ac.  dandis,  &c.  iidem, 
&c.  gubernatores,  &c/'  should  pay  an  annual  stipend  of 
twenty  marks  to  the  master  of  the  school,  and  ten  marks  to 
the  under-master,  &c. 

By  letters  patent,  dated  in  1579,  Queen  Elizabeth  granted  to 
the  college,  as  governors  of  the  free  school,  the  manor  of 
Upbery,  &c.  (which  had  been  vested  in  her  by  the  grant  of 
Dean  Nowell),  td  bold,  &Ck  in  mortroaiBf  &e.f  and  she  willed 
that  the  principal  and  every  one  of  the  fellows  should  take 
an  oath  that  they  would  pay  over  (impendent)  the  rents,  &c. 
of  the  manor,  &c.  in  all  times  to  come,  as  follows;  namely, 
every  year  to  each  of  her  thirteen  poor  scholars  elected  out 
of  her  free-school  of  Middleton,  &c..  Jar  their  support  (ad 
ipsorum  xdctum\  3/.  6s.  Bd*^  &c.t  and  6s.  Sd.  every  week,  for 
the  improvement  of  the  commons  of  the  college.  Moreover 
she  willed  that  any  principal  and  fellow  at  the  time  of  his 
election  and  admission  in  future,  sepatately  should  take  an 
oath  at  the  public  assembly  of  the  fellows  of  the  college, 
that  they  would  expend  {impendent}  the  rents,  &c.  for  Che 
purposes  aforesaid;  and  as  often  as  any  fellowship  should  be 
vacant,  would  choose  and  admit  (such  fellow)  from  among 
her  said  scholars,  who  should  either  be  superior  or  equal  to 
the  other  competitors  in  erudition,  probity  of  conduct,  or 
piety. 

The  funds  for  the  support  of  the  institution  were  provided 
chiefly  by  Dean  Nowell,  and  they  exceeded  (by  IL  lOt.) 
in  amount  the  provisions  made  by  the  letters  patent  for  the 
master,  under-master,  and  scholars  of  the  free-school.  It 
appeared,  also,  that  Dean  Nowell,  during  his  lifetime,  had 
permitted  the  surplus  of  the  revenues,  beyond  what  was  ap- 
plied for  the  use  of  the  school,  to  be  appropriated  to  the  use 
of  the  college.  In  the  year  1712,  the  thirteen  scholarships 
were  consolidated  into  one ;  the  school  fell  into  decay ;  for 
many  years  no  scholar  had  been  elected  from  it  to  Brazen 
Nose;  and  the  bulk  of  the  revenues  of  the  charity,  which 
had  increased  to  a  very  great  extent,  had  been  applied  to 
the  use  of  the  college. 

Held»  under  the  circumstances,  that  this  application  of  the 
funds  was  legal. 
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X  HE  information  in  this  cause  was  filed  by  the 
AttcM'ney-Generaly  in^  the  Court  of  Chancery, 
against  the  Respondent^,  on  the  18th  of  June, 
1827»  to  obtain  the  decree  and  directions  of  the 
Court  for  the  better  maintenance  and  augmentation 
of  the  free  school  of  Queen  Elizabeth,  at  Middle-. 
tm^  in  the  county  of  Lancaster,  founded  by  the 
letters  pa^trat  herein-afler  mentioned ;  and  for  the 
applicattpn  of  the  surplus  rents,  and  the  fines 
arising  from  the  charity  estates  in  question  in  the; 
OHise, 

The  c$»e  stated  by  the  information  was  iu  sub- 
stance as  follows : — That  by  letters  patent,  under 
the  great  seal  of  England,  bearing  date  on  or  about 
Ae  11th  cf  August,  1^73,  and  in  the  fourteenth 
year  of  Queen  Elizabethi  afler  redting  that  Alex- 
ander Nowell,  clerk,  dean  of  the  Cathedral  Church 
of  St<  FaiiPs,  London,  on  the  part  of  her  faithful 
sul^ects  dwelling  in  the  parishes  of  Middleton^ 
Preswick»  and  Oldham,  in  her  county  palatine  ot 
Lancaster,  and  in  other  villages  and  places  in  the 
same,  neighbourii^  and  adjoining,  had  humbly 
prayed  tb^t^  whereas  within  the  village  or  parish 
of  Middleton  a^resaid^  a  certain  grammar  school 
anciently  held  and  used,  then,  from  the  smallness 
of  the  stipend  of  the  head  master  or  pedagogue  of 
the  same,  had  been  deserted,  and  almost  reduced 
to  nothing,  she,  for  the  re*>establishing  the  same 
flcfaool,  and  also  for  the  better  information,  instruc* 
tioD,  and  education  in  literature  of  boys  and  young 
men  dwdiling  in  Middleton  aforesaid,  and  the  other 
places  aforesaid  thereunto  adjoining,  should  think 
fit  to  erect,  found,  and  establish  a  certain  free  and 
perpetual  grammar  school,  which  should  last  for 
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18S4<.  ever,  constantly  in  the  same  village  of  MiddletoOi 
^^^^  it  was  witnessed,  that  she,  of  that  singular  care 
OBMBRAL  which  she  had  for  the  pioui;  and  liberal  bringing 
up  of  the  youth  of  her  kingdom,  and  of  the  bene- 
volence with  which  she  cultivated  literature,  which 
was  of  the  greatest  assistance  in  imparting  and 
Cultivating  virtue,  and  the  pursuit  of  science  as 
well  as  the  followers  thereof,  to  that  supplication 
freely  and  graciously  assenting,  of  her  special 
grace,  certain  knowledge,  and  mere  motion,  for 
her,  her  heirs  and  successors,*  did  will,  grant,  and 
ordain,  that,  by  virtue  of  those  her  letters  patent, 
there  might  and  should  be  for  ever,  within  the 
aforesaid  village  and  parish  of  Middleton,  a  certain 
free  and  perpetual  grammar  school,  for  the  educa- 
tion and  instruction  of  youth  therein,  and  in  tlie 
neighbouring  places  dwelling,  in  grammar,  which 
should  remain  for  ever,  and  be  called  the  Free 
School  of  Queen  Elizabeth,  in  Middleton;  and 
her  Majesty  did  found  and  establish  that  school  to 
continue  for  ever,  with  one  master  or  pedagogue, 
and  one  under  master ;  and  she  did  ordain  and 
constitute  Edmund  Ireland,  first  and  then  present 
master  or  pedagogue  of  the  aforesaid  school ;  and 
whensoever,  and  as  often  as,  by  the  death  of  the 
said  Edmund  Ireland,  or  in  any  other  manner 
whatsoever,  the  office  or  place  of  master  or  peda- 
gogue should  in  future  become  void,  her  Majesty 
willed  and  ordained  that  then  and  so  often  the 
aforesaid  Alexander  Nowell,  during  his  life,  in  the 
manner  therein  mentioned,  should  nominate  and 
appoint ;  and  afler  the  death  of  the  said  Alexander 
Nowell,  the  principal  and  scholars  of  King's  Hall 
and  College  of  Brazen  Nose,  in  Oxford,  and  their 
successors,  or  the  principal  and  the  majority  of 
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fix  pernor  acbolar?,  fallows  pf  t|^e  s^me  ^iflg^g  \^^* 
Hall  ^d  college  for  the  time  being  for  eypr,  in  tn^  ^^^ 
9)f^^ler  tb^reiB  mep^oped,  9bpu|d  cbpo^e  ifn4  ^*^^ 
l^poipt  9  fn^p,  Iioneat,  learned,  ^n4  fi)^.  fpr  ^hp 
office  pf  fnaster  or  pedagc^p  of  tbet  |re§  gphopj 
iifprp^d ;  4Isa  hef  s^id  M^esty  did  r^fik^,  flopw- 
p^t^  pqnstitMte,  944  ipppFpoFate,  the  ^d  ^pldpiynd 
Ir^afi4  V  prps^t  iqaster  of  tl»e  fr?e  ftchpoj  aipf g- 
09i4f  aod  kifk  ^uppe^sors  vh^n  so  nomin9t(S(|  qr 
elecM  Wd  »ppQ|ft^ed  a9  masters  qr  ppda^fjp^p^  f>f 
the  &e^  3c))qq}  ^forpsaid»  in  form  aibres44>  af 
(na3ter  i|n4  m^ter^  ^(lefepf  for  pyer }  iwfi  |;b^t  t||p 
md  iUlmiind  j[relaq4  4^4  ^is  ^iccea^orp,  fpa^t^r;^ 
or  ppd»gOgupi|  pf  the  free  school  ?ipr^ai4,  p^igftt 
^  ahoiild  be  pne  bo4y  corporate  In  them^ely^s 
ip  deed  apd  nume*  fiy  the  name  pf  tbp  M^t^r  ^f 
ibp  Frep  Schj?pl  of  Qupen  EM^bptl^j  ip  ^iff.dletpi}, 
wd  tbftt  by  thp  9^iqp  n;^pie  tbpy  mig(>t  p^pa4  ,^^ 
be  impl^^dwJ^  ^nd  ev<9ry  pf  tJjeiff  ipigfet  sp  di?  ip 
»U  CQurbs :  4fl4  tbfit  the  S9)4  A^^xandpr  If p^ygll 
&IHD  tf n|p  to  tii^B  djfrwg  to  Jife  should  ppfpip^^fee  p 
leiumod  and  fit  fxi9>n  to  thppi^pe  pn4  I^P  pfw^^f 
master  of  the  frpe  school  fj^rp^^^  ^  Pk^u]^ 
precept  him  to  tb^  fn^^ter  of  t^  friee  /school  afof)^ 
«dd  for  thjB  timp  hp\»g,  by  1^  writing^  ?ie9)e4  y^ith 
bjb  Aeal ;  And  a?  pftep  aS;  and  ]ifrh.eiipoever  ^ftpr 
fjbe  d^^  of  the  ^foresj^jd  ^leis^^pder  Npwpll^  tl^e 
offi/ce  or  plpce  pf  under  qna^ter  pf  the  free  ^chifHC^I 
«fQre^i4  ^hwpld  i»  wy  mwper  become  voj^c|,  tih^t 
Ijbyen  ;tad  s^p  oi|en  the  aforesaid  princ^pj^l  ^pd 
«cholfir9  of  Jijfxg^fi  ^alji  And  Cplleg^,  a^d  their 
mqc9^9orsi»  fl^opji^d  elect  a  jip^p  Jie.arae4  ^^  ^^  ^o^* 
tlte  |4iwB«ii4  .qii^cp  of  ypder  jfffisf^r  pf  ^  ftqe 
iti;!^  ?^r^3aid,  ^  ihp  «pap,npr  ,^d  |(^ij^  ,wif^ 
HKlt^q^  ^e  aforesaid  piJt?te;:  Wj^  tp  ,l^p  €il»?.€f ejl,  ^ 
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should  present  him  to  the  master  of  the  free  school 
for  the  time  being,  who,  being  so  nominated  or 
elected,  and  presented,  should  be  admitted  as  under 
master  of  the  free  school,  and  be  accounted  and 
be  under  master  of  the  same.  And  moreover  she 
did  will,  ordain,  and  grant,  that  the  aforesaid  prin- 
cipal and  scholars  of  King's  Hall  and  College  ci 
Brazen  Nose,  in  Oxford  aforesaid,  and  their  suc- 
cessors, should  be  governors  of  the  free  school 
aforesaid  for  ever ;  and  that  the  said  governor^ 
for  the  well  and  faithfully  exercising  and  discharg- 
ing the  same  office  from  the  day  of  the  date 
thereof,  and  their  successors,  governors  of  the 
aforesaid  free  school,  in  deed,  fact,  and  name, 
moreover  should  be  one  body  corporate  and  politic 
in  themselves,  for  ever,  by  the  name  of  principal 
and  scholars  of  King's  Hall  and  College  of  Brazen 
Nose,  in  Oxford,  governors  of  the  free  school  of 
Queen  Elizabeth,  in  Middleton,  incorporate  and 
established;  and  she  did  incorporate  them  the 
principal  and  scholars  of  King's  Hall  and  College 
of  Brazen  Nose,  in  Oxford,  governors  of  the  free 
school  of  Queen  Elizabeth,  in  Middleton,  and 
their  successors ;  and  she  did  create,  erect,  ordain, 
make,  constitute,  and  establish  them  a  body  cor- 
porate and  politic,  by  the  same  name,  to  last 
actually  and  fully  for  ever;  and  she  did  will, 
ordain,  and  grant  for  her,  her  heirs,  and  successors, 
that  the  said  principal  and  scholars  of  the  King^s 
hall  and  College  of  Brazen  Nose,  in  Oxford,  go- 
vernors of  the  free  school,  and  their  successors,  by 
the  name  of  Principal  and  scholars  of  King's  Hall 
and  College  of  Brazen  Nose,  in  Oxford,  governors 
of  the  free  school  of  Queen  Elizabeth,  in  Middle- 
ton,  might  have  a  perpetual  succession,  and  with 
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the  usual  powers  and  privileges  to  have,  hold,  re-  ^^^^\ 
ceive,  and  take  goods,  chattels,  manors,  lands,  mes- 
suages, tenements,  meadows,  feedings,  pastures, 
rectories,  tithes,  advowsons  ojT  churches,  rents,  re- 
versions, services,  and  other  hereditaments  whatso- 
ever, as  well  from  her,  her  heirs  and  successors,  as 
from  the  said  Alexander  Nowell,  his  heirs  or  assigns, 
or  from  ofiy  other  person,  spiritual  or  temporal,  or 
from  any  other  persons  whomsoever,  to  them  and 
their  heirs  in  fee  and  perpetuity,  and  for  all  and 
singular  things  done  and  to  be  done  :  And  more- 
over  she  did  will,  and,  for  herself,  her  heirs  and 
successors,  grant  to  the  principal  and  scholars 
of  King's  Hall  and  College  of  Brazen  Nose,  in 
Oxford,  governors  of  the  free  school  aforesaid, 
and  their  successors,  that  they  should  have  for 
ever  a  common  seal,  to  be  used  as  therein  men- 
tioned, and  that  they  and  their  successors,  by  the 
name  of  principal  and  scholars  of  King's  Hall  and 
College  of  Brazen  Nose,  in  Oxford,  governors  of 
the  free  school  of  Queen  Elizabeth,  in  Middleton, 
might  plead  and  be  impleaded,  as  therein  men- 
tioned, in  all  causes  and  actions,  real,  personal,  and 
mixed,  in  any  of  her  courts,  or  the  courts  of  her 
heirs  and  successors,  and  in  the  courts  of  any  other 
persons,  before  any  justices  or  judges,  ecclesiastical 
or  secular,  or  any  other  persons  whomsoever, 
within  her  kingdom  of  England ;  and  that  the 
scholars  of  the  free  school  aforesaid  might,  from 
time  to  time,  be  ever  animated  and  incited  to 
pursue  the  study  of  letters,  and  to  make  greater 
progress  in  them,  of  her  further  grace,  certain 
knowledge,  and  mere  motion,  she  did  wUl  and 
ordain,  that  further  there  should  be,  of  her  own 
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,  i834.  fdundsltioti,  iH  the  aforesaid  King's  Hdll  dt-  Cdllege 
^^^^  of  Brdzen  Nose,  in  Oxford  aforesaid,  above  the 
QiMXKAi.  andent  arid  dccustoitied  number  of  scholarships 
Jjimo^v  and  scholar^  estabUshed  in  the  same  King'^  Hall 
and  College  of  Brazen  Nose,  in  Oxford^  six  scho- 
larships or  places  for  scholars,  to  continue  for  ever; 
and  that  Ax  proper  youths  who  should  have  per- 
foctiy  learnt  the  rudimeiiti  of  grammdh,  eitlier  in 
the  free  school  aforesaid,  which  she  chiefly  de- 
l^Ired,  if  so  many  from  time  to  time  thereiU  should 
,  be  found  who  should  have  been  in  the  same  school 
for  three  years  at  the  least,  or  otherwise  in  the 
schools  oF  Whalley  or  Bumeley,  in  her  said  colinty 
of  Lancaster,  if  so  niany  in  the  same  or  any  other 
of  them  should  be  found  fit,  who  had  been  In  any 
other  of  them  for  three  years  at  the  least,  or  other- 
wise in  any  other  grammar  school  in  her  said 
county  of  Lancaster,  should  be  joined  to  the  said 
King's  Hall  and  CoUeg'e  aforesaid,  from  time  to 
time,  and  unto  the  same  scholarships  or  places  for 
Scholars  from  time  to  time,  should  be  appointed 
and  constituted,  and  should  enjoy  the  same  for  six 
years  and  no  fnore,  and  should  be  called  Scholars 
of  Queen  JEli^abeth,  in  King's  Hall  or  College  of 
l^razeh  Nose,  and  should  have  a  perpetual  succes- 
sion; and  that  the  taomination  of  such  six  scholars, 
from  time  to  time  to  be  chosen  into  the  said  King's 
*i!£aSl  arid  College  of  Brazeh  Nose  aforesaid,  should 
belong  and  appertain  to  the  said  Alexander 
Nowell  as  long  as  he  should  live,  and  after  his 
decease  to  the  said  principal  and  scholars  of  the 
King's  Hall  and  College  of  Brazen  Nose  aforesaid, 
knd  their  successors  for  ever,  to  be  noAiinated  and 
elected  in  the  manner  and  form  ill  which  the  then 
present  scholars,  fellows  of  the  same  King's  Hall 
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and  Pffllege,  were  pomina^d  an,(}  jchosen :   And       ISM. 
iUiat  frjQip  tiaje  to  time,  for  ever,  in  t^e  same  man-      ^f^ 
nef,  plfe  person  of  persons  who  by  the  saji^  Alex-      ^t^^^H^ 
an4er  Nqwell  jduring  his  life,  to  soiqe  one  or  any  of    aus^^ir 
the  aforesaid  scholarships,  should  have  )been  nomi- 
nate and  by  his  writing,  sealed  with  his  seal,  pre- 
sented to  the  principal  of  the  said  Ki^'s  Hal^  ^d 
Cid^ge  aforesaid  for  jthe  time  beu^g;  a^  ad;er  the 
4ecea^  of  the  sajd  Alexander  Nowell,  by  die 
prinoijial  «Dd  scholars  jof  the  same  l^i^g's  Hall  and 
CpIjLege,  or  jby  jthe  principal  and  the  major  part  of 
six  A?f  (the  ^nior  scholars,  fellows  of  tbe  said  JSlng^s 
Uail  and  College  jfor  the  time  beipg  (observing 
^er   dirQctioQs  as  a£9resaid),   shoidd  have  been 
.elected,  wi^^in  i:w,o  days  thep  next  shpuld  be 
^(Vnitted  into  the  nuwf^eir  of  six  schpl^rs  aforesfcidy 
B»d  $o   prei^ented,  .or  ^ected  and  admitted,  and 
their  successor^  in  Uke  manner,  tp  ,bie  presented, 
or  elected,  or  admitted,  she  did  nominate,  mak;e, 
.ordain^  aqd  qonstit^te  scholars  of  Q^een  Elizabeth, 
in  King's  Hall  or  CoUe^ge  of  Brazen  N^pse,  in  ,Qy- 
ford,  Jbr  ever,  and  she  incgrporaled  thejra  with  the 
same  ](i^iQg's  Hall  and  College  of  iQr^i^n  Nose,  in 
Oxford  :  And  ghe  di^  will  th^t  they,  by  the  stfi- 
tutes  and  ordinances  qf  the  said  J^ipg^s  Hall  f^pd 
College,  which  should  not  be  contrftry  to  the  qrdi- 
nances  in  thQ3e  her  letters  patent,  exprejssed  ^in 
like  manner  as  any  other  of  the  scholars  ,of  the 
same  icing's  Hall  And  College)  in  all  things  sho\{ld 
be  iiound,  governed,   and  ruled ;  an4  since  ,the 
.said  Alexander  Nowell  ^h^d  it  in  his  min^  .^d 
desire  to^erect  and  establish,  for  the  time  to  cqnfe, 
iDoce  scholacships  or  places  for  sqholars,  oyer  and 
above  the  said  six  scholarships^  thereby  founded 
and  established  in  the  aforesaid  ^King's  ,Ha|l  |ii)d 
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18S4.  College  of  Brazen  Nose:  And  she,  desiring  to 
promote  his  pious  intention  and  proposition,  on 
that  point,  of  her  further  grace,  certain  knowledge, 
and  mere  motion,  gave  and  granted  free  power 
and  licence  for  her,  her  heirs  and  successors,  to 
the  said  Alexander  Nowell,  his  heirs,  executors, 
administrators,  and  assigns,  that  he  or  they,  or  any 
one  of  them  might,  and  might  be  able  to  make, 
found,  erect,  and  establish  seven  scholarships,  or 
places  for  scholars  (besides  the  aforesaid  six  scho- 
larships thereby  estabUshed,  and  above  the  accus- 
tomed number  of  scholarships),  in  the  aforesaid 
King's  Hall  and  College  aforesaid,  of  old  ap- 
pointed, either  altogether  or  at  different  times,  in 
the  said  King's  Hall  and  College  for  ever^  and  to 
all  future  times  to  continue;  and  that  seven  fit 
youths,  at  the  same  or  at  different  times,  by  the 
said  Alexander  Nowell,  or  by  his  heirs,  executors, 
administrators,  and  assigns,  or  any  one,  or  any  of 
them,  by  writing,  or  at  any  future  time  to  be 
nominated,  and  to  the  said  principal  and  scholars 
of  the  said  King's  Hall  and  College  of  Brazen 
Nose,  in  Oxford,  aforesaid,  to  be  presented,  should 
be  received  into  the  said  King's  Hall  and  College 
aforesaid,  and  should  be  placed  and  established  in 
the  same  scholarships  or  places  for  scholars,  and 
the  same  should  enjoy  for  six  years  and  no  more, 
and  in  like  manner  should  be  called  scholars  of 
Queen  Elizabeth  in  King's  Hall  and  College  of 
Brazen  Nose,  in  Oxford,  and  with  the  said  King's 
Hall  and  College  aforesaid  should  be  incorporated, 
and  have  a  perpetual  succession ;  and  whensoever 
and  so  oflen  as  the  said  seven  scholarships,  or  any  or 
either  of  them,  should  thenceforth  happen  to  be- 
come vacant,  she  did  wiU  and  ordain,  that  from  the 
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fit  youths  to  be  nominated,  presented,  and  elected,  1834. 
admitted  and  governed  from  time  to  time,  after  the  ^^ 
manner,  according  to  the  form  and  ordinances 
above  written,  concerning  the  aforesaid  six  scholar- 
ships thereby  founded,  who  in  the  free  school  afore- 
said (if  so  many  therein  be  found  so  fitted  from 
time  to  time,  or  should  have  been  in  the  schools  of 
Whalley  or  Bumeley  aforesaid)  for  three  years  at 
least,  or  either  of  them,  or  otherwise,  in  any  other 
grammar  school  in  her  county  of  Lancaster,  should 
have  perfectly  learnt  grammar,  should  supply  the 
vacant  places  of  the  scholars ;  and  that  the  afore- 
said seven  scholars,  and  each  of  them,  and  their 
successors,  who  should  be  received  and  chosen  into 
the  said  scholarships  by  the  said  Alexander  Nowell, 
or  by  his  heirs,  executors,  administrators,  or  as- 
signs, or  any  one,  or  any  of  them,  by  virtue  of 
those  her  letters  patent,  to  be  founded  and  esta^ 
blished  in  the  aforesaid  hall  and  college  from  time 
to  time,  should  have  and  receive  such  and  so  great 
annual  stipends  as  the  aforesaid  Alexander  Nowell, 
or*  his  heirs,  executors,  administrators,  or  assigns, 
or  any  one,  or  any  of  them,  after  that  manner  in 
future,  founding  scholarships  in  King's  Hall  and 
College  aforesaid,  should  choose  to  assign  and 
limit  to  them,  or  any  of  them.  And  moreover,  pf 
her  further  grace,  certain  knowledge,  and  mere 
motion,  she  gave  and  granted  full  power  and  au- 
thority to  the  said  Alexander  Nowell,  clerk,  and 
to  the  aforesaid  principal  and  scholars  of  King's 
Hall  and  College  of  Brazen  Nose,  governors  of 
the  free  school  aforesaid,  and  their  successors, 
that  he  during  his  natural  life,  and  after  his  de- 
cease that  they  and  their  successors,  should  make, 
and  might  and  should  be  able  to  make,  fit  and 
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^iHhAdihe  sitatute^  knd  brdimtices,  in  writittgi 
:^ci6nfcertimg  and  toutlhttrg  ttte  ordering,  governing, 
aM  directing',  ali  Well  of  the  <i!Aaster  and  under 
maMe!r  ol*  the  ftek  school  aftfresaid,  for  the  tiMe 
bi^rig,  and  Of  the  aforesaid  mx  scholars  in  the 
!afore»kid  king's  Hall  and  College  of  Bmz^n  Note, 
t)y  f«er,  lis  afoi^said,  fbtinded,  for  %he  tiriie  beid^, 
^  ol"  the  kfifr^siiid  seven  scholaix^  iti  iStit  said 
King%  Hifll  and  College,  by  virtue  of  those  her 
lett^fs  t^atent  to  be  fbunded  aforesi^d,  1[>y  tte  afiire- 
'^btid  'A9^and«r  Novell,  or  his  hek^s,  execntoi^ 
adttiiniyfratdfs,  ifr  a^signfs,  or  tfny  o»fe.  Or  any  6f 
them,  in  Hittke  for  the  time  beitig,  and  concern* 
^ttg  'ittd  ^Michinrg  the  stipends  and  sahries  of 
tiie  Said  'Iha^e^  and  under  master  of  «ihe  iree 
^school  afbrelsaid;  and  of  the  scholars  in  King^s 
tiisill  'atid  college  dfbresaid,  as  utrell  'founded  as 
'itfor^said  to  be  founded ;  and  every  ^  Yhem,  and 
^aliO  ^very  other  thing  whatsoever,  'signified  or 
^o  be  signified,  tou(ihing  and  concerning 'the  same 
iri^e  school,  and  the  scholars  of  the  same  for  the 
'titfie  being,  and  the  order,  governance,  preserv- 
'ation,  dhd  disposition  of  the  rents  and  revenues 
^fbr  the  ^lipportof  the  said  free  school  and  scholars, 
'So  th^  'the  said  ordinances  and  statutes  should 
not  'be  'cOnitraiy  to  the  ordinances  in  those  her 
lettei^  'patent  expiisssed,  which  said  statutes  and 
ordinances,  so  to  be  made,  she  did  vriU,  grant, 
|and  corhmand,  firmly  and  inviolably  to  be  obse/ved 
from  time  to  tittte  for  ever.  Arid  that  her  afor«e- 
said  intention  might  have  a  greater  effect,- of  her  fur- 
ther grace,  ciirtam  knowledge,  attd  mene  motion, 
She  did  give  ahd  gi^rit  to  die  then  principal  and 
scholars  of  King*s  Hall  and'Cdllege  df BttttenNoa^ 
in  Oxford  aforesaid,  for' eVAr,  by  thfr  name  orplfa- 
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vipil  and  scholoTB  ^  Bang's  Hall  and  CoUege  df      MS4u 

Srasen  Nose,  in  Oxford^  governors  of  the  free 

Wsfcddi  of  Qiie^  EUzabelth,  in  Middkton,  aU  and 

singfikr  her  mmasi  reiits  and  'hereditaments  there* 

m-after  specified  (that  is  to  say,)  all  that  yearly  rent 

a/TSSs.  8d.  per  annum,  isniii^  out  of  certain  teiM^ 

taents^  %ht  dean  and  chapter  of  her  said  cadie- 

dml  chvrdh  of  St.  Paul's,  in  Iremoifger  Lane,  in 

Ikt  ^ty  of  London,  «nd  hy  them  paid  for  the  obit 

&i  %he  sttie  church,  for  the  «ocd  4>f  John  Duke  of 

LrintuMer,  4lien  lately  keld,  and  then  bring  in  hex 

han^  4>y  the  operation  and  n^ording  of  a  bertaio 

act,  amoiigflt  others  published  and  provided,  eon- 

cenii^'dvmrs  chantries,  colleges,  firee  chapels,  and 

their  possessions,  granted  to  ber  veiy  ^dear  brother 

£dwaird  4ihe  sixth,  then  lately  king  of  England,  in 

a'parUament  held  at  Westminster,  in  the  first  year 

of  his  re^ :  and  all  that  annual  rent  of  66s.  &d. 

yet  annum,  in  like  manner  issuing  from  .the  said 

tettenv^nts  in  Iremonger  Lane  aforesaid,  and  paid 

by  the  aforesaid  dean  and  diapter  &ft  an  i>bit  in 

the  same  church  for  the  soul  of  Blanch,  Countess 

or  Duchess  of  Lancaster,  then  lately  in'like^nan- 

ner  held,  and  being  in  her  hands,  by  operation  of 

^•aet  aforesaid:  and  which  aimual  rents  and 

JcAitx  premises  were  e^ftended  in  the  whole  to 

the  clear  annual  value  of  2Sf/.  7^.  2^/.  * }  to  have, 

'•  In  the  letters  patent  the  psssqgeein  itali<»«ce  w  Ibllovrs: 
Hibeiid'  tenend'  et  goudend'  omnia  et  aiqgula  prsBdiot'  4tti- 
noalet  reddit*  et  heteditaineafta  per.praBtentes  auperiua  ood- 
eciM  pnedi^*  prinGipali«t  scholaribuB  Ade  Rcigue  et  Collegij 
-deBiaieol^osein  Oxoa'tgubenMloflbuB  liberc  rscholae  K^» 
JUiiabeth'  in  Middletoni  prad'  et  ^lAeeesaoribus  suis  imfpoiAd 
fropriu'  ppm  ei^uBumieof  mdeai>prineipalia  etacbolariu'  ejucdttn 
Aake  Be^et^CoUegij'deAraflen  Nose  io  Ozon'  gubernatorom 
libera  ichols  prsdictc  et  successorum  suorum  imppm    ."Se- 
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hold^  and  et^oy^  all  and  singular  the  said  annual 
rents  and  hereditaments  thereby  above  granted  to 
the  said  principal  and  scholars  qfKing*s  Hall  and 
College  qf  Brazen  Nose,  in  Oxford^  governors  of  the 
free  school  of  Queen  Elizabeth^  in  Middleton  afore- 
said^ and  their  successors^  for  eoer^  for  the  pariicu- 
lar  advantage  and  use  qf  the  said  principal  and 
scholars  of  the  said  King's  Hall  and  College  qf  Bra- 
zen Nose,  in  O^rdy  governors  qf  the  free  school 
aforesaid^  and  their  successors,  for  ever,  to  hold  qf 
her,  her  heirs  and  successors,  in  free,  pure,  and  per- 
petual  alms,  and  to  pay  for  the  same  yearly  to  her, 
her  heirs  and  successors,  8/.  7^-  ^d.  of  lawful  money 
of  England,  on  the  feast  of  St  Michael  the  Arch- 
angel, every  year,  into  the  hands  of  her  receiver- 
general,  or  collector  of  the  rents  of  her  farms,  lands, 
and  tenements,  then  late  chantries,  or  other  reve- 
nues and  possessions  in  her  city  of  London,  or  in 
her  county  of  Middlesex,  for  the  time  being,  to  be 
paid  for  all  services,  rents,  exactions,  or  demands 
whatever,  thenceforth  to  her  and  her  heirs  or  suc- 

nend*  de  nobis  hasredibus  et  successoribus  nns  in  liberam  puram 
et  pptuam  eleemosinam. 

Ac  reddendo  indcf  &c.  &c. 

Ed  tamen  inteneoe  qd  ex  prflemiBsis  per  pnesentes  pnecpDcenii 
et  ex  alijs  terrb  tenements  redditibus  et  hagreditamenti<  im- 
poBterum  ad  usum  liberae  schole  praed'  et  discipuloram  pred- 
corum  praedictis  principali  et  scholaribus  Aulas  Regias  et  Collegij 
de  Brasen  Nose  in  Oxon'  gubernatoribus  liberas  scholae  pnedcs 
▼el  successoribus  suis  dand'  et  concedend'  ijdem  principalis  et 
scholarea  Aulae  Regie  et  Collegij  de  Brasen  Nose  in  Oxon*  go* 
bernatores  liberae  scholae  prsdcae  et  successores  sui  quoddam 
annuale  stipendiu*  viginti  marcaru',  &c.  &c.  The  Respondents 
contended  that  the  translation  of  the  words  e^  tamen  irUentme 
was  incorrect,  because  the  word  **  tamen"  was  put  in  opposi- 
tion to  the  preceding  words,  **  ad  proprium  opus  et  usumJ*  But 
teethe  superadded  words,  **  eorundem,**  &c*  **  gviematorum^'* 
Ac. 
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cessors,  in  every  manner  to  be  rendered,  paid,  or       18S4. 
done:     To  this  intent,  that  out  of  the  premises 
thereby  btfore  granted,  and  qf  other  lands,  tene^^ 
ments,  rents,  and  hereditaments  injuture,  to  the  use 
qfthejree  school  aforesaid,  by  the  scholars  q/bresaid, 
as  qf  the  (foresaid  principal  and  scholars  qf  King's 
Hall  and  College  qf  Brazen  Nose,  in  Orford,  go- 
vemors  qf  the  Jree  school  ({foresaid,  or  their  suc^ 
cessors,  to  be  given  and  granted  the  said  principal 
and  scholars  of  King's  Hall  and  Brazen  Nose,  in 
Oxford,  g&oemors  qf  the  free  school  aforesaid,  and 
their  successors,  should  pay,  or  cause  to  be  paid,  an- 
nuaUyfor  ever,  a  certain  annual  stipend  of  9,0  marks, 
at  the  least,  of  lawful  money  of  England,  to  the 
aforesaid  Edmund  Ireland,  the  then  master  of  the 
free  school  aforesaid,  and  his  successors  for  the 
time  being;  a  certain  annual  stipend  of  10  marks, 
at  the  least,  of  lawful  money  of  England  aforesaid, 
to  the  aforesaid  under  master  of  the  aforesaid  free 
school,  for  the  time  being,  at  the  feast  of  St  Michael 
the  Archangel,  and  the  annunciation  of  the  Blessed 
Virgin  Mary,  or  within  four  weeks  next  following 
the  said  feasts,  by  equal  portions ;  and  to  each  of 
the  six  scholars,  by  her  as  aforesaid  founded,  and 
to  be  chosen  and  elected  into  King's  Hall  and 
College  aforesaid,  from  time  to  time,  five  marks  of 
lawful. money  of  England  annually.     And  more- 
over, of  her  further  grace,  antt  her  certain  know- 
ledge, and  mere  motion,  she  gave  and  granted  to 
the  aforesaid  principal  and  scholars  of  King's  Hall 
and  College  of  Brazen  Nose,  in  Oxford  aforesaid, 
governors  of  the  free  school  aforesaid,  and  to  their 
successors,   special  and  free  licence,  and  lawful 
power  and  authority,  to  have,  receive,  and  take  to 
them  and  their  successors,  after  the  date  thereof 
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iss**^     for  ever  (ftboye  the  premises  thpreby  grwte4f  ?»cl 

V^bAtso^Vf^r  rAoeived,  ^  to  be  there^^  re^^ve^ 
hy  th«  afQreMJ4  pnpdpal  «lq4  aeholar^  of  King's 
it^ll  3iid  CoJUege  of  B^^en  Npse^  j^  Ox)Gbr4i  bjr 
virtwe  of  ajpjr  tetter*  p^wt,  by  bgr  pjiggew^tops,  or 
auy  pf  lliegi,  pr  by  ith^-  Jiipenoe  tp  tb?  swoe  pw- 
iCipal  axud  scholars  tb^rew-b^for^e  grated),  a3  v^ 
for  tbe  b^ttar  si^por^t  wi  mmitesmicf^  pf  tbe  ^ 
school  afocQSSVkd,  ^d  $pbol«rs  ;(ibnesaid,  .^ae  ^ 
\¥.ell  iber^eby  foMnded  ^  ^tbQ.se  in  future  jto  b|s 
founded,  j»s  foj-  the  support  x>f  poor  3t;vdveiats  in  ,the 
^d  Kiag's  Hj^  siud  College  of  iBi;^zen  jb^o^i  ip 
Oxford  foresaid,  .and  for  furtber  ^jug^^e^tijog  tjl^e 
.Qumbej:  of  scholars  or  students,  as  w^Q],l(of  her,  faer 
heirs  .aj;id  successors,  as  of  the  q^id  4ie^a9(ier 
^oweU,  his  heirs  fuid  assigns,  o^  of  any  otber  pCf- 
3ons  or  person  whajtsoever,  apy  manors,  messufiges, 
lands^  tenements,  rectories,  tithes,  advow^ns, 
chuccbes,  cents,  reversions^  services,  and  otber  he- 
reditaments whatsoever,  with  tbeir  ,appurtei\anqefc 
within.the  kingdom  of  England*  or, else  where  w^tiKin 
jhe;*  dominions,  which  were  not  held  ;imn(&ediately 
.of  heii  ber  heirs  or  successors,  in  qqpite  or, other- 
wise;, ,by  ipilitgry  service,  if  only  they  did  not  ex- 
ceed the  clear  yearly  v?ilue  of  iOQA,  beyond  all 
.burdens  and  reprisals,  accoi:diqg  :to  the  true  yearly 
value  of  the  same;  and  to  the  same  Alexander 
Nowe],  his  heirs,  executors,  and  assignee  and  said 
other  persons  whomsoever,  and  to  any  person 
whomsoever,  or  to  any  of  them,  that  he,  or 
they,  or  any  one  of  them,  ipigbt  ^give,  grant, 
sell,  bequeath,  or  alienate  the  manors,  messuages, 
lands,  tenements,  rectories,  tenths,  adyowsons, 
.churchei?,  rents,  reversion*  fi»n{ic«j,  iftnji.Qtber.tbe 


ftertdiUmeiite  ftibf eteid,  whatsd^vef,  with  th«if  A)k  Jan. 
purtenances,  which  were  hot  held  of  hetf  her  heir* 
ttr  8uccessot4»  indttiediately,  in  capUe  or  oth^rwisei 
hj  military  servitJcj  of  the  clear  yearly  value  of 
lOOZ.,  beyond  all  burdens  and  repri^ls,  according 
to  the  tniie  ancient  valuMi  of  the  sjltne>  to  the  taid 
principal  And  scholars  of  King's  Hall  and  College 
of  Brazen  Nos^  in  Oxford  aforesaid,  governors  of 
the  fi^ee  schad  aforesaid,  and  to  their  successors^ 
for  the  use  aforesaidi  for  ever^  by  the  tenor  of 
tiiose  presents  likewise  shis  gave  special  licence  to 
faa\^e,  hdld)  and  ^njoy,  and  in  ^/nortmain^  to  the  sisud 
principal  isnd  scholars  of  King's  Hall  ^tnd  College 
t^Bjrazen  Nose,  i^  Oxford  aforesaid,  governors  of 
the  fiise  school  aforesaid,  and  th^  successors^  to 
poss^si  for  ever  as  therein  mentioned. 

The  infbrmation  then  stated  an  indenture  dated 
drie  dGffch  of  September,  1^3,  being  a  deed  of  coUk 
prdnise  with  the  l>ean  and  Oiapter  of  St.  BauPs, 
granting  the  i^t  ^  4il  18^.  Afd>.  per  nfvMM,  and 
smother  intlenture,  dat^  the  S6th  of  October, 
1^4,  being  a  se^cond  defed  of  compromise  with  the 
Dean  and  Chapter  of  ^.  PmiPs^  granting  the  rent 
of  4iL  Idj.  4ii^  atid  made  between  the  said  Alexw 
Sihder  Nowell,  clerk,  Deati  of  the  catfaedml  dmrch 
'of  St.  Paul's  iti  London,  and  the  •chapter  t)f  «he 
same  chti^h,  of  the  tirdt  part^  the  principal  and 
scholars  of*  tiife  King's. HaH  and  College  of  BcaMn 
Nos6,  in  0>cford,  governors  of  tfa«  free  school  of 
Queen  Elizabeth,  in  Middleton,  of  the  second 
part;  and  Edmtind  Ireland,  mfa^r  of  the  said 
ftte  school,  of  the  third  jpart ;  after  reciting  fuily 
the  Mud  letters  patent,  bearing  date  the  11th  <£ 
Angust  in  thd  fourteenth  year  of  the  wign  of  the 
mid  quee»,  and  the  grant  thereby  made  tt>  the  tsoid 
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1894.  principal  and  scholars  of  the  King's  Hall  and  Col- 
lege of  Brazen  Nose,  in  Oxford,  governors  of  the 
free  school  of  Queen  Elizabeth,  in  Middleton,  and 
after  reciting  the  said  last*mentioned  indenture, 
and  that  thereupon  as  well  for  the  true  answering 
and  payment  of  the  said  yearly  sums,  according  to 
the  queen's  said  grant,  and  for  the  assurance  of  the 
yearly  rent  of  4/.  13^.  4d«,  mentioned  in  the  said  in- 
denture,  as  also  for  the  assurance  to  the  saidEdtnund 
Ireland  and  his  successors,  of  the  said  annual  sti- 
pend of  20  marks,  and  to  the  usher  for  the  time 
being  of  the  said  free  school  of  the  said  yearly 
stipend  of  6L  18s.  4d.,  and  towards  the  said  yearly 
stipends  limited  by  the  said  letters  patent  to  be  paid 
to  the  said  six  of  the  queen's  scholars  in  the  said 
college,  it  was  covenanted,  granted,  concluded, 
condescended,  and  fully  agreed,  by  and  between 
all  parties  to  the  said  indenture,  for  themselves 
and  their  several  successors,  in  form  following ;' 
(that  is  to  say,)  the  said  dean  and  chapter,  for  them 
and  their  successors,  did  covenant,  promise,  and 
grant,  to  and  with  the  said  principal  and  scholars, 
governors  as  aforesaid,  and  their  successors  and 
.to  and  with  the  said  master  of  the  said  free 
school,  and  his  successors,  that  they  the  said  dean 
and  chapter,  and  their  successors,  in  consideration 
that  neither  the  said  principal  and  governors  as 
aforesaid,  nor  their  successors,  should  pretend  or 
challenge  any  estate,  right,  or  interest,  to  the 
ground,  soil,  edifices,  and  buildings,  of  any  of  the 
premises  out  of  which  the  same  yearly  rents  were 
issuing,  would  from  thenceforth  yearly  pay  to  the 
said  principal  and  scholars,  governors  aforesaid,  and 
their  successors,  for  ever,  all  the  said  yearly  rents  to 
them  granted  by  the  queen,  as  aforesaid,  by  the 
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said  letters  patent,  amounting  in  the  whole  to 
28iL  7^.  fid.y  by  the  year,  at  the  feasts  of  the  Annun- 
ciation of  St  Mary  the  Virgiu,  and  St.  Michael 
the  Archangel,  or  within  sixteen  days  next  after 
the  same  feasts,  by  even  portions,  at  the  place 
therein  mentioned ;  and  the  said  dean  and  chapter, 
in  consideration  thereof,  and  in  satis&ction  of  the 
said  indenture  of  three  parts  in  that*  behalf,  and  be- 
ing thereto  licensed  by  the  queen,  by  the  said  letters 
patent  as  aforesaid,  for  them  and  their  successors, 
did  give,  grant,  and  confirm,  to  the  said  principal 
and  scholars,  governors  as  aforesaid,  and  to  their 
successors,  one  annual  or  yearly  rent  of4L  ISs.  4fd^ 
tO'he  yearly  chargeable,  issuing  and  going  out  of 
all  that  their  said  manor  of  Boyton,  alias  Boyton 
Hall,  with  the  appurtenances,  and  out  of  all  and 
singular  lands,  tenements,  rents^  reversions,  ser- 
vices, and  hereditaments  to  the  said  manor  belongs 
ing  or  appertaining,  to  have,  hold,  and  enjoy  the 
said  annual  or  yearly  rent  of  4/L  18s.  4cf.,  to  the 
said  principal  and  scholars,  governors  aforesaid, 
and  their  successors,  governors  of  the  said  free 
school  for  the  time  being,  for  ever,  to  be  paid  at 
the  place  therein  mentioned,  at  the  feasts  of  the 
Annunciation  of  St  Mary  the  Virgin,  and  St 
Michael  the  Archangel,  or  within  sixteen  days 
after,  by  even  portions. 

The  information  further  stated  an  indenture, 
bearing  date  the  S4th  day  of  December,  1574,  be* 
ing  a  grant  from  Lord  Cheyney  to  Alexander 
Nowell  and  James  Wolton,  of  the  manor  of  Up- 
bery,  and  other  hereditaments,  a:  demise,  15th  of 
February,  1578,  from  Alexander  Nowell  and  James 
Wdton  to  Lord  Cheyney,  of  the  manor  of  Upbery^ 
for  sixty  years,  if  Lord  Cheyney  should  so  long 
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]8$4.  live,  and  a  demise^  Slat  of  May,  1^8^  by  Alex- 
'  '  ander  Nowell  and  Jamea  Wolton,^  to  William  Dwi 
and  T.  Bowyer,  of  thq  reversion  of  the  Upbery 
estate  for  99  years,  at  the  rent  of  66A  13&  id:  a 
covenant  from  Dean  and  Bowyer  to  lay  pqt  my 
money  received  on  the  sale  of  the  lea^e,  in  building 
the  school  of  Middleton;  a  covenant  by  Nowell 
and  Wolton  to  demand  no  rent  for  the  tve  first 
years  of  the  term  granted,  if  the  school  were  oot 
built,  and  no  money  received  by  the  lessee  for 
sale  of  the  lease :  a  covenant  by  Dean  and  Bowyer 
to  lay  out  the  two  first  years'  rent  in  l^uildiag  the 
school:  and  a  grant  10th  of  April,  1^79,  frmn 
Alexander  Nowell  and  James  Wolton  of  (he  Up- 
bery  estate  to  Queen  Elizabeth. 

The  information  then  farther  sjbated^  that  by 
letters  patent,  under  the  great  seal  of  Eoglandi 
bearing  date  on  or  about  the  S5th  of  June,  1579,  and 
in  the  twenty-first  year  of  the  said  Queen's  reign, 
it  was  witnessed,  that  her  Majeaty,  of  her  spedal 
^raoe,  certain  knowledge,  and  mere  motion,  and 
also  at  the  humble  petition  of  the  said  Aiexa04^r 
Nowell,  for  herself,  her  heirs  and  suceeasprs,  gave 
and  granted,  to  the  said  principal  and  scholan  ^f 
King's  Hall  and  College  of  Brazaa  Noa^^  inOiford, 
governors  of  her  said  free  school  in  Middletov,  all 
that  the  said  lordship  and  manor  of  \Jp}^rj,  mi 
other  the  bereditameota  and  pnemia^a  ipeotipned 
and  comprtaed  ia  the  aaid  lastmnentioned  deed  p<dl, 
all  and  singular  which  preixiises  her  said  li^ajesty 
then  lately  had,  to  her  or  ber  hetr^,  and  wocesaors, 
<»f  Hie  gift  and  grant  «f  tb^  e«id  Aleiwi^er  NoiwisU 
and  James  Woltoii,  as  by  jthe  writiiig  of  fb»  aaid 
Alewnder  a«d  Jaeaea  to  <ber  mn^  apd  jai  her 
lohanoery <eQffolled  ^  neeonl  inDna  fuUy  waafvaoifot 
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and  appeared,  as  fully  and  freely,  and  wholly,  as  1834. 
the  last  prioress  of  the  late  priory  of  St  Sexburg, 
in  the  island  of  Shepey,  in  the  said  county  of  Kent, 
or  any  of  her  predecessors,  or  Sir  Thomas  Cheyne, 
knight,  treasurer  of  the  hospital  of  the  Lord 
Henry  the  Eighth,  formerly  King  of  England,  her 
father,  or  Sir  Henry  Cheyne,  late  Lord  Cheyrie, 
son  and  heir  of  the  said  Thomas,  or  the  said 
Alexander  Nowell  and  James  Wolton,  his  cousin, 
or  any  other  person  or  persons  theretofore  having, 
holding  or  being  seised  of  the  same,  or  any  parcel 
of  the  same,  ever  had,  or  ought  to  have  held  or 
enjoyed  the  same,  or  any  parcel  of  them,  as 
fully,  freely,  and  wholly,  as  all  and  singular  the 
said  premises  came  to  the  hands  of  the  said  late 
King  Henry  the  Eighth,  her  father,  or  to  her 
hands,  by  the  operation  and  form  of  the  disso* 
lution  of  the  said  late  priory  of  St  Sexburgh, 
or  by  the  operation,  or  form,  of  any  charter,  gifl, 
grant,  or  confirmation,  to  her  said  father,  or  to  her, 
of  the  premises,  or  any  part  thereof,  in  any  manner 
made;  and  moreover,  of  her  further  grace,  her 
said  Majesty  gave  and  thereby  granted  to  the  afore« 
said  principal  and  scholars,  and  their  successors, 
within  the  lordships,  manors,  messuages,  lands, 
tenements,  and  all  and  singular  other  the  premises, 
and  within  every  parcel  of  them,  so  many,  so  great, 
the  like,  the  same,  such,  and  similar  courts 
leet,  views  of  frank  pledge,  and  all  things  that 
to  view  of  frank  pledge  belong,  and  the  assize 
and  assay  of  bread  and  wine,  and  also  all  chattels 
waived,  estrays,  chattels,  and  felons,  and  fugitives, 
free  warrens,  wrecks  of  the  sea,  and  all  other  rights, 
jurisdictions,  franchises,  liberties,  privileges,  profits, 
commodities,  emoluments,  and  hereditaments  what- 
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18S4«  soever^as,  and  as  fully,  freely,  and  wholly,  as  thef 
last  prioress  of  the  said  late  priory  of  St.  Sexburgh, 
or  any  one  or  any  of  her  predecessors,  or  any  of 
them^  at  any  time  before  the  several  dissolutions  of 
the  said  late  monasteries  and  priories,  or  any  one 
or  any  of  them  theretofore  holding,  possessing,  or 
being  seized  of  the  said  premises,  or  any  parcel  of 
the  same,  bad,  or  could  have  had,  held  or  enjoyed 
in  the  said  lordships,  manors,  messuages,  lands, 
and  other  the  premises,  or  in  any  parcel  thereof)  by 
the  operation  or  form  of  any  charter,  gifl,  grant,  or 
confirmation,  or  of  any  letters  patent  by  her,  or  nny 
ef  her  progenitors,  Kings  of  England,  in  any 
manner  made,  granted,  or  confirmed,  or  by  the 
operation  of  any  prescription,  usage,  or  custom 
theretofore  had  or  used,  or  in  any  other  way  what- 
soever ;  ta  hold  in  perpetual  mortmain,  to  possess 
the  said  manors,  rectory,  chapel,  advowaons,  and 
all  and  singular  other  the  premises  above  expressed, 
or  specified,  with  their  appurtenances,  to  the  said 
principal  and  scholars  of  King^s  Hall  and  College 
aforesaid,  governors  of  her  said  free  schools  in 
Middleton,  and  their  successors ;  to  hold  of  her 
said  Majesty,  her  heirs  and  successors,  in  free, 
pure,  and  perpetual  alms,  for  ever.  And  her  said 
Majesty  willed  also,  that  the  aforesaid  principal, 
and  every  one  of  the  fellows  of  the  College  aforesaid, 
when  they  should  receive  the  said  letters  patent  of 
her  Majesty's  said  gift,  should  each  separately  take 
an  oath,  in  their  public  assembly,  that  they  would 
pay  aver  •  the  rents  and  sums  of  money  which  from 
the  said  manor  of  Upbery  and  rectory  of  Gillingham 

*  The  word  in  the  original  is  <'  impendent,^  which  the  Re* 
spondents  contended  should  be  translated  '<  bestow  or  employ," 
aad  not  as  ia  the  t«xt.    See  the  note,  p.  iOO. 
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should  tome  into  their  hands,  unto  arid  fbr  thb      1SS4. 
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purposes  thereinafter  set  forth,  for  eVer,  ih  all  titties 
then  to  come ;  that  is  to  say,  tliat  they  would  ptHy  **MftiL 
Wery  yedr,  to  6ach  of  her  said  Majesty's  thirteen 
poor  scholars  elected  out  of  her  free  school^  in 
Middleton  aforesaid,  or  other  schools  in  h^t  said 
county  of  Latifcaster,  accordihg  to  het  fotlndatioil 
of  the  said  school,^r  their  support^  5L  6^.  Sd.  of 
lawful  money  of  Great  Britain ;  and  to  the  mister 
of  her  said  free  school,  in  Middleton,  g3ir«  4d.  pet" 
mnuA  ;  and  to  the  under  master  of  the  sdid  schodl^ 
91  Gs.  8iL  per  dnnuni^  to  an  augtnehtation^  tt 
increase  of  their  stipends,  by  equal  portions,  eVery 
period  of  three  months^  or  usual  quarters  of  th^ 
year.  Also,  as  she  understood  that  the  stipends  df 
the  principal  and  fellows  of  the  said  College  were 
very  small^  her  said  Majesty  willed,  that  out  of  the 
Said  rents,  and  siitns  of  money,  they  should  pay 
6i.  S(L  evtyy  ^eek,  for  the  improverrierit  df  the 
commons  of  the  said  principal  and  felloWs^  Whd 
should  be  present  in  the  said  College  during  those 
weeks,  or  should  be  absent  on  college  business^  of 
which  sum,  every  week  \Q(L  should  be  giveri  to  the 
principal,  if  present ;  lOrfi  to  the  vice-principa^  if 
present ;  and  the  other  4sS.  6di  to  the  fellows  >frhd 
should  be  present,  for  the  increase  of  their  com-^ 
mons ;  but  if  the  principal,  vice'»J)rincipalj  f^llbli^Si 
or  fellow,  should  be  absetlt^  and  that  absence  be 
not  on  the  bUsifiess  of  the  College^  then  her 
Majesty  willed,  that  they  should  give  theit^  nd  patt 
of  the  said  6Sk  Sd*  for  the  time  of  stich  absence  ^ 
but,  when  tlie  {principal  should  be  absent,  and  ndt  6n 
the  business  of  the  College,  then  her  M^esty  willed, 

*  The  phrflse  in  the  original  is  '*  ad  i()Sorucri  victum,'*  which 
die  'kespatkAenis  t^anslflte  **  towards  thei^  livbg." 

£  £  2 
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1894.  that  they  should  give  no  part  of  the  said  6s.  Sd.  {or 
the  time  of  such  absence  but,  when  the  principal 
and  scholars  be  absent,  and  not  on  the  business  of 
the  college,  the  vice-principal,  then  present,  should 
receive  l6d.  j  and  when  the  vice-principal  should 
be  absent^  and  not  on  the  business  of  thp  College, 
the  senior  of  the  fellows  who  should  fill  his  place 
should  receive  10^.  above  and  beyond  his  share  of 
the  said  4^.  6d. :  moreover,  her  Majesty  willed,  that 
every  principal  and  fellow,  at  the  time  of  his  election, 
or  admission,  or  afterwards,  severally  should  take  an 
oath,  at  the  public  assembly  of  the  fellows  of  the  CoU 
lege  aforesaid,  that  they  would  expend^  the  said 
rents,  and  sums  of  money,  for  the  purposes  afore- 
said ;  and  also  should  take  an  oath,  that,  as  often 
as  any  fellowship  or  fellowships  should  happen  to 
be  vacant,  they  should  choose  and  admit  him,  or 
them,  from  among  her  said  scholars  aforesaid,  who 
should  either  be  superior,  or  equal,  ^o  the  other 
competitors,  in  erudition,  probity  of  conduct,  or 
piety,  into  such  fellowship,  or  fellowships. 

The  information  further  stated  a  certain  inden- 
ture, dated  the  15th  of  April,  1586,  and  in  the 
twenty-eighth  year  of  the  reign  of  the  said  queen, 
and  made  between  Richard  Asheton>  of  Middleton, 
in  the  county  of  Lancaster,  on  the  one  part ;  and 
the  said  Alexander  Nowell,  dean,  as  aforesaid,  on 
the  other  part;  by  which  it  was  witnessed  that 
the  said  Richard  Asheton,  in  consideration  and 
endowment  of  the  free  school  of  Queen  Elizabeth, 
and  at  the  humble  request  and  suit  of  the  said 
Alexander  Nowell,  erected  and  made,  within  the 

*  The  original  has  ''impendent/'  which  the  Rcspondentf 
translate  ''  apply,  bestow,  or  employ.'*  The  word  **  expend" 
they  objected  to,  as  inaccurately  implying  a  total  consumptioi^ 
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lordship  or  manor  of  the  said  Richard,  in  Middle- 
ton  aforesaid,  and  in  consideration  of  the  grant 
by  the  said  Alexander  Nowell,  for  the  use  of  the 
said  school,  and  scholars  there  employed,  did  fully 
clearly,  and  absolutely,  give,  grant,  bargain,  and 
sell  unto  the  said  Alexander  Nowell,  one  close  or 
pintle  of  meadow,  to  have  and  to  hold,  with  free 
ingress  and  egress  to  and  from  the  premises,  to 
the  said  Alexander  Nowell  and  his  assigns,  and 
also  to  the  school  master,  the  usher,  and  scholars 
of  the  said  school,  for  the  time  being,  and  their 
successors,  with  their  horses,  carts,  and  carriage  of 
all  things  necessary ;  and  that  by  an  indenture  of 
feoffment,  dated  the  20th  of  November,    1598f 
Alexander  Nowell  gave  to  the  said  principal  and 
scholars,  governors  as  aforesaid,  all  the  aforesaid 
premises,  together  with  all  houses  and  buildings  by 
the  said  Alexander  Nowell  erected  and  built  upon 
the  lower  part  of  the  said  field,  for  the  school  of 
Middleton   aforesaid,   and   the  dwellings   of  the 
master  and  under  master  of  the  said  school,  and 
their  successors,  for  ever,  for  and  in  the  name  of 
Queen  Elizabeth's  Free  School,  in  Middleton,  to 
hold  to  the  said  principal  and  scholars,  governors  as 
aforesaid,  and  their  successors,  to  the  use  of  the  said 
principal  scholars,  and  their  successors,  for  even 

The  information  further  stated,  that  under 
and  by  virtue  of  the  several  letters  patent,  and  of 
the  grants  the  principal,  by  the  name  and  descrip- 
tion of  the  principal  and  scholars  of  King's  Hall 
and  College  of  Brazen  Nose,  in  Oxford,  governors 
of  the  free  school  of  Queen  Elizabeth,  in  Middle- 
ton  aforesaid,  entered  upon  and  took  possession  of 
the  several  manors  and  lordships,  rents,  advowsons, 
and  other  the  premises  thereby  respectively  granted, 

E  E  3. 
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1834'  s^iiijt  ept^ed  inta  receipt  of  the  reots  ^tnd  profits 
^^^  thereof^  and  that  they  have  ever  since  coRtinue4 
9W4f  Ai-  ^fid  now  are  in  such  possession  and  r^ce^it  respect* 
9»Azxif  Ko»c  iv^I^s  exceipt  as  therein  inentioned ;  sluA  that  the 
^v.w»^  annual  rents,  or  sums,  so  received  by  the  sai4  prin- 
cipal and  scholars^  governors  as  afores<ud»  under 
the  said  indenture  of  the  26th  of  October,  1^74» 
^mounting,  together  with  the  new  or  conventional 
^ent  of  4/.  13^.  4fif.y  thereby  covenanted  to  be  paid 
^  aforesaid*  to  the  sum  of  33i  0^.  6^  per  anfUMf 
or  thereabouts,  were,  for  and  during  the  space  of 
several  years  after  the  said  principal  and  scholars^ 
so  as  aforesaid,  entered  into  receipt  thereof,  ap- 
plied by  them  (after  payment  thereout  of  the  said 
crown  rent  of  8^  Js.  9d.)  in  payvaent  of  the  several 
stipends  so  as  aforesaid  directed  to  be  paid  by  the 
said  first-mentioned  letters  patent,  and  otherwise^ 
according  to  the  true  intent  and  purport  thereof; 
but  that  from  and  afler  the  year  1590,  when  it  is 
alleged  that  the  said  principal  and  scholars^  go- 
vernors as  aforesaid,  entered  into  possession  of  the 
rents  and  profits  of  the  said  manor  of  Upberry, 
and  other  premises  contained  in  the  spid  second- 
mentioned  letters  patent,  of  the  25th  of  Junje,  1579> 
the  said  principal  and  scholars,  governors  as  afore- 
said, ceased  to  apply  the  said  rent  of  4/.  ISs.  4f(Lf 
in  and  towards  the  purposes  to  which  the  same  was 
previously  so  applied  as  aforesaid,  and  have  ever 
since  continued,  and  still  continue,  to  apply  the 
same  to  their  own  use  and  benefit ;  and  they  allege 
as  a  reason  for  so  applying  the  same  that  tbe  said 
second-mentioned  letters  patent  having  provided 
for  payment  out  of  the  rents  and  profits  of  the  said 
manor  and  premises,  of  the  whole  amount  of  the 
stipends  thereby  prescribed,  it  was  thereupon  un<- 
derstood  by  the  said  principal  and  scholars  to  be. 
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pmd  was  in  fact  the  kitention  of  the  said  Alexander  ifiSl*. 
Nowell  that  the  same  should  remain  unappropri-  ^^^^ 
atedy  and  fdl  into  the  general  revenues  of  the  said 
College ;  but  the  information  charged,  that  there 
was  no  evidence  of  such  intention  to  be  collectedj^ 
dther  from  the  terms  of  the  letters  patent  or  other- 
wisCt  in  any  manner  whatsoever,  and  that,  on  the 
contrary,  the  principal  and  scholars,  governors  as 
aforesaid,  were  and  ought  to  be  held  properly  ac* 
countable  for,  and  in  respect  of  the  whole  rent  so 
covenanted  to  be  paid  to  the  objects  of  the  said 
charitable  foundatiou. 

The  information  further  stated,  that  for  and 
during  the  space  of  several  years  after  the  said 
principal  and  scholars,  governors  as  aforesaid, 
entered  into  receipt  of  the  said  annual  rent  of 
66L  13s.  4fd.9  so  as  aforesaid,  reserved  and  made 
payable  out  of  the  said  last-mentioned  manor  and 
premises,  they  applied  the  whole  of  such  rent  in 
payment  of  the  annual  stipends,  and  otherwise,  aa 
directed  by  the  said  secondly-mentioned  letters 
patent,  except  as  to  certain  portions  of  such  sti- 
pends, which  during  the  occasional  non-residence 
of  the  persons  to  or  among  whom  the  same  were 
by  the  said  letters  patent  made  payable  ceased  to 
be,  and  were  no  longer  payable,  and  were  there- 
fore considered  by  the  said  principal  and  scholars 
as  applicable,  and  were  accordingly  applied  by 
them  to  and  for  their  own  benefit ;  but  which  the 
said  information  insisted  was  an  improper  applica- 
tion thereof,  in  respect  of  which,  they,  the  principal 
and  scholars,  governors  as  aforesaid,  are  in  like 
manner  properly  accountable  to  the  objects  of  the 
said  charity. 

The  infbrmation  further  stated,  that  at  MichaeU 
mas,  1686,  the  principal  and  scholars  entered  intor 

£  £    ^ 
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1834>  possession  of  the  manor  of  Upbery,  and  granted 
leases  for  short  terms,  reserving  the  old  rent,  and 
took  fines  upon  renewals,  and  applied  the  fines  and 
amAtnrxMB  surplus  rents  to  their  own  use;  that  for  several 
years  after  the  date  of  the  letters  patent  the  sur- 
plus rents  were  applied  in  payment  of  the  stipends 
in  support  of  the  thirteen  scholarships ;  but  that 
in  the  year  I7OO,  the  scholarships  were  reduced 
and  consolidated*  Notwithstanding  which,  there 
had  been  a  deficiency  of  candidates  for  the  scholar- 
ships ;  and  that  the  stipends  unappropriated  were 
applied  by  the  principal  and  scholars  to  their  own 
use,  or  to  the  general  benefit  of  the  College. 

The  information  then  set  forth  the  particulars  of 
which  the  trust  estates  consisted :  a  deed  of  ap- 
pointment, 27th  of  March,  1593,  whereby  Alex- 
ander Nowell  assigned  QOL  to  the  head  master, 
and  a  life  estate  in  certain  premises;  that  sales 
had  been  made  of  parts  of  the  manor  of  Upbery 
to  the  Board  of  Ordnance,  and  the  purchase  mo- 
nies received  by  the  principal  and  scholars ;  that 
J008L  lOs^  part  of  the  purchase  money  had  been 
laid  out  in  the  purchase  of  an  estate  at  Holbeach, 
and  315L  laid  out  in  the  purchase  of  stock,  and 
48/.  15s.  received  by  the  principal  and  scholars, 
and  applied  to  their  own  use. 

The  information  further  stated,  that  the  residue 
of  the  demesne  lands  had  been  demised,  and  that 
upon  the  granting  of  the  leases  the  two  several 
sums  of  3794/.  10^.  7^rf.,  and  I7OO/.,  were  paid  to 
and  received  by  the  principal  and  scholars,  by  way 
of  fine  for  such  respective  grant,  and  renewal 
thereof,  and  had  since  been  applied  by  them  in 
and  towards  their  general  corporate  purposes  as 
aforesaid,  or  in  some  other  manner  wholly  incon- 
sistent with  the  objects  of  the  said  charity,  although 
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it  was  charged  by  the  information  that  they  were 
and  ought  to  be  held  strictly  accountable  for  the 
same,  in  manner  aforesaid.  That  the  original 
school  house,  of  and  belonging  to  the  said  free 
grammar  school  at  Middleton,  was  erected  and 
finished  by,  and  at  the  sole  costs  and  charges  of, 
Alexander  Nowell,  in  his  lifetime,  whereto  cer- 
tain other  erections  and  buildings  were  afterwards 
added,  and  that  the  same  then  consisted  of  a  cer- 
tain erection,  or  messuage,  and  premises,  in  a  very 
ruinous  and  dilapidated  condition,  and  very  inade- 
quate to,  or  unfit  for,  the  purposes  to  which  the 
same  were  by  the  said  Alexander  Nowell  intended, 
and  to  which  the  same  ought  to  be  devoted,  regard 
being  had  to  the  altered  circumstances  of  the  times, 
and  to  the  present  habits  and  wants  of  society. 

The  information  further  stated,  that  the  same 
then  consisted  of,  and  was  divided  into,  an  upper 
and  a  lower  school ;  whereof  the  upper  school  con- 
tained about  forty  or  fifty  boys,  who  were  for  the 
most  part  taught  only  reading,  writing,  and  arith- 
metic, a  very  few,  if  any,  of  the  said  boys  being 
instructed  in  classical  learning,  according  to  what 
appears  by  the  said  letters  patent  to  have  been  the 
primary  intention  of  the  said  establishment,  but 
which  has  for  a  great  many  years  past  been  wholly,  or 
almost  wholly,  neglected  and  abandoned ;  and  the 
said  lower  school  contains  at  present  about  sixty 
or  seventy  boys  and  girls,  who  are  taught  only 
reading  and  writing :  and  that  for  their  education 
in  the  said  lipper  school,  the  said  several  boys,  who 
were  so  as  aforesaid  instructed  therein,  paid  to  the 
said  head  master  the  sum  of  1/.  1^.  each  per  quar- 
ter ;  and  that  for  their  education  in  the  said  lower 
schod,  the  said  several  boys  and  girls,  who  are  so 
as  aforesaid  taught  therein,  pay  to  the  said  under 
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1984.      mmter,  in  mtne  cases  the  sum  of  W.,  md  in  otiia^ 

payinents,  so  made  by  them  as  aforesaid^  together 
with  the  subjects  and  mode  of  iostruction,  were 
oontrary  to^  or  wholly  inconsistent  with,  the  cha- 
ritable intents  and  purposes  so  expressed  as  afore- 
said :  that  the  only  payments  which  were  then*  or 
for  a  great  many  years  past  had  been,  made  by  the 
said  principal  and  scholars,  with  and  out  of  tjbe  said 
tru^t  funds  and  premises  so  come  to  their  hands  as 
aforesaid,  consisted  of  the  several  and  respective 
original  and  increased  stipends  or  salaries  so  as 
aforesaid  directed  to  be  paid  to  the  head  master 
and  under  master  of  the  said  scliool  at  Middl^m, 
together  with  certain  small  occasional  payments  in 
respect  of  the  6s.  Sd.  per  week,  so  directed  as  afore- 
said to  be  paid  for  the  improvement  of  the  com- 
mons of  the  principal  and  fellows  of  the  said  College 
of  Brazen  Nose,  and  of  the  said  scholarships ;  but 
which  last-mentioned  payments,  in  respect  of  scho- 
larships  (although  the  principal  object  of  the  said 
ibundation),  had  for  a  great  many  years  past  wholly 
ceased»  and  been  discontinued :  that  the  only  ad<- 
dition  to  the  incomes  of  the  said  head  master  and 
under  master  respectively,  in  respect  of  their  said 
offices,  over  and  above  the  small  payments  which 
aire  so  as  aforesaid  made  to  them  respectively,  by 
their  said  several  and  respective  scholars,  consisted 
of  a  certain  annual  sum  of  5L  10s.  8d.,  which  the 
said  head  master  is  entitled  to  receive,  and  receives 
accordingly,  out  of  the  Duchy  of  Lancaster,  under 
and  by  virtue  of  certain  letters  patent  under  the 
duchy  seal  of  Lancaster  aforesaid,  bearing  date  the 
14fth  of  November  in  the  seventeenth  year  of  the 
veiga  of  her  said  late  Majesty  Queen  £lizabeth» 
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Tlie  information  further  st^d,  that  for  a  great       }994« 

number  of  years  past  no  scholars  had  been  elected     jJJI^I^ 

from  the  said  school  at  Middteton  to  Brazea  Nose      4«»m^ 

College,  altboi:^h  it  was  the  original  and  primary    ^^aw  vqv^ 

ioteiition  of  h^r  said  iate  M^esty,  and  of  the  said 

Alexander  Nowell,  the  founder  of  the  said  charity, 

as  expressed  ia  and  by  the  said  sevei-al  letters 

pateat,  and  also  as  appeared  from  and  by  seveca} 

e<%inal  letters  of  the  said  Alexander  Nowell,  aQ4 

other  original  documents,  still  preserved  and  de« 

posited  in  the  British  Museum  and  elsewhere,  and 

\/Q  which  his  Majesty's  Attprr>ey*^General  craved 

l^ve  to  refer  accordingly,  that  the  said  school 

should  become,  and  be  an  institution  for  classical 

learning,  on  the  most  liberal  and  extensive  scale 

which  the  said  trust  funds  ai\d  premises  would  ex« 

tead  to  and  admit :  And  although  in  order  thereto, 

and  for  the  better  promotion  and  eacouragemeort 

of  such  priqaary  object,  provision  wa3  thereby  made 

for  the  election  of  scholars  to  the  said  Coll^e^  with 

suj^hle  stipends,  but  which  had,  so  as  aforesaid, 

been  wholly  Delected,   and  suffered  to  fall  into 

disuse  avd  abandonment,  notwithstanding  that  the 

said  charity  funds  and  premises  (if  the  saone  were, 

in  each  and  every  year,  duly  and  properly  applied 

to  the  purposes  for  which  the  said  estates  were  so 

grafted  as  aforesaid)  would  be  and  were  amply 

sufficient  to  meet  the  intention  of  her  said  late 

Miayesty,  and  of  the  said  Alexander  Nowell,  the 

founder  of  the  said  charity,  in  the  most  extensive 

and  beneficial  manner,  and  so  as  to  be  productive 

of  great  good,  and  for  the  advantage  not  only  of 

the  very  numerous  inhabitants  of  the  town  of  Mid^ 

dIetDn,  and  of  its  neighbourhood,  but  of  the  king-» 

dom  at  laige,  in  respect  of  the  great  pubUc  fff^ 


408  CASES   IN   THE   HOUSE   OF   LORDS 

1BS4.  which  is  derived  from  the  diffusion  of  learning, 
and  the  extension  of  sound  and  liberal  education. 
It  was  charged  by  the  information,  that  the 
Respondents  were  not  entitled  as  they  claimed  to 
be,  to  the  entire  beneficial  interest  in  the  said  trust 
estates,  subject  only  to  the  payment  of  the  annual 
sums  specified  in  the  several  letters  patent,  but 
were  trustees  of  the  whole  of  the  surplus  income  of 
the  charity,  for  the  benefit  of  the  free  grammar 
school  at  Middleton,  and  such  other  objects  of  the 
founder's  bounty  as  were  still  capable  of  being 
carried  into  effect :  that  the  Respondents  had,  for 
upwards  of  a  century  past,  ceased  to  apply  any 
part  of  the  income  of  the  charity  estates  to  the 
charitable  purposes  directed  by  the  letters  patent, 
except  so  much  as  was  sufficient  for  payment  of 
the  stipends  to  the  head  master  and  under  master 
of  the  school  at  Middleton  ;  and  that  with  regard 
to  the  other  objects  of  the  charity,  and  especially 
as  to  the  scholars  directed  to  be  chosen  to  the  said 
scholarships,  and  sent  to  the  said  College  of  Brazen 
Nose,  they  had  either  suffered  them  to  fail  alto- 
gether, or  had  refused  the  benefit  thereof  to  such 
persons  as  were  from  time  to  time  properly  qualified, 
and  ought  to  have  been  appointed  thereto. 

And  the  information  further  charged,  that  ever 
since  the  falling  in  of  the  original  lease  of  the  manor 
and  other  premises  comprised  in  the  secondly- 
mentioned  letters  patent,  the  surplus  rents  and 
profits  of  the  trust  estates,  including  the  fines 
received  on  the  renewal  of  leases,  had  been  directed 
to  objects  inconsistent  with  the  purposes  of  the 
charity;  and  had,  in  fact,  been  applied  in  and 
towards  the  general  corporate  purposes,  or  other- 
wise, for  the  sole  use  and  benefit  of  the  College  of 
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Brazen  Nose,  which  the  information  charged  wis 
not  within  the  contemplation  of  the  founder  of  the 
charity.  And  that  the  said  charity  having  for  so 
great  a  number  of  years  been  suffered  to  fall  into 
neglect  and  abuse,  and  the  said  charity  estates 
being  <^  very  considerable  annual  value,  it  had 
become  necessary  that  the  CoUrt  of  Chancery 
should  interfere,  to  correct  such  abuses,  and  that 
directions  should  be  given  for  applying  the  rents 
and  profits  of  the  charity  estates  to  the  purposes 
intended  by  the  founder,  such  as  they  were  ex* 
pressed  in  the  said  letters  patent,  or  otherwise,  as 
near  thereto  as  was  consistent  with  the  increased 
value  of  the  trust  estates,  and  with  the  altoration 
of  times  and  circumstances  since  the  foundation  of 
the  charity. . 

The  information  prayed  that  the  rights  of  the 
charity,  in  respect  of  the  several  matters  mentioned 
in  the  information,  might  be  ascertained  and 
declared  by  the  decree  of  the  Court,  and  that  all 
proper  directions  might  be  given  for  the  establish- 
ment and  maintenance  of  the  charity,  and  for  the 
increase  and  augmentation  of  the  said  establishment, 
by  aiid  out  of  the  charity  estates ;  and  that  an 
account  might  be  taken  of  the  estates  belonging  to 
the  charity,  or  which  were  then  subject  to  the 
trusts  thereof,  and  of  what  was  due  in  respect 
thereof  from  the  Respondents,  in  their  capacity  of 
governors  of  the  free  school  of  Queen  Elizabeth, 
at  Middleton ;  and  that  what  should  be  found  due 
from  them  might  be  answered  and  paid  by  them ; 
and  that  it  might  be  referred  to  one  of  the  Masters 
of  the  Court  to  approve  of  a  scheme  for  the  appli- 
cation thereof,  and  for  the  better  regulation  of  the 
charity  in  future,  and  the  administration  of  the 
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18M.  eharity  (Mt&tes,  and  the  applicatiofi  of  the  fbhdi 
atid  income  of  th^  charity  to  the  purposes  so  to  be 
declared  respecting  the  same:  and  that  in  the 
meantime  a  receiver  might  be  appointed  of  the 
charity  estates,  with  the  usual  directions. 

The  principal  and  scholars^  by  their  atlswef  to 
the  original  information,  admitted  the  letters  pa- 
tent of  the  11th  August,  157%  the  indenture  of 
the  «3d  December^  1574,  the  lease  15th  Februa^, 
1578,  by  Dean  Nowell  and  James  Wolton  to  Lord 
Cheyne)  the  lease  81st  May,  1578,  to  William 
Deane  and  Thomas  Bdwyer ;  and  contended  that 
the  provisions  shewed  that  the  lease  waS  regarded 
by  Nowell  as  a  beneficial  one,  and  that  the  rent 
thereby  reserved  was  not  the  annual  value  of  the 
estate,  but  that  it  was  expected  the  lesise  would, 
if  sold,  produce  at  least  money  enough  for  the 
charges  of  building  the  school  house.  They  ad- 
mitted the  grant  of  the  10th  April,  1579 ;  and  the 
letters  patent  of  the  25th  June,  1579 ;  but  in- 
sisted  that  some  parts  of  the  letters  patent  were 
not  correctly  translated  in  the  information.  They 
admitted  the  indenture  of  the  1st  February,  1587; 
the  assignment  of  the  leslse  to  Deane  and  Bowryer, 
to  Elizabeth  Nowell  and  Edward  Blunt:  that 
.  Lord  Cheyne  died  in  September,  1587  i  ^"d  that 
the  College  entered  into  receipt  of  the  rent  of 
6dL  ISiiifd.  from  Michaelmas,  1589 :  that  the  money 
rents  amounting  to  20/.  had  been  and  were  applied 
in  payment  of  the  stipends  of  IS/.  6^.  8rf.,  and 
6/#  18s.  Aid.  to  the  master  and  under  master :  that 
the  rent  of  GQL  19s.  4fd.  had  from  the  year  1589 
been  generally  applied  to  the  payments  directed 
by  the  letters  patent  j  but  that  the  College  had  ex- 
€»*cised  a  discretion  to  deduct  part  of  the  stipends 
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to  tiie  8cbobfn»  afid,  witb  the  consent  of  Dean  ld$4*. 
Nowdly  the  portions  deducted  had  been  allowed  to 
Ml  into  tSie  general  revenaei  of  the  College :  that 
other  objects  than  scholars  from  Middleton  School, 
4>t  any  dP  the  schools  named  in  the  letters  patenti 
were,  during  Dean  Nowell's  life,  admitted  by  him 
to  have  the  benefit  of  the  scholars'  stipends:  that 
die  charity^  so  far  as  related  to  the  scholari^ips, 
fidled  of  effect  from  the  commencement,  and 
other  scholars  were  substitnted  by  Demi  NoweW, 
there  being  a  deficiency  of  cafndidates  from  the 
frvonred  schools:  that  the  thirteen  scholarships 
coold  not  by  any  remedial  measure  be  kept  full| 
there  being  a  continued  deficiency  of  proper  ob^ 
jects,  and  therefore  the  principal  and  scholars  of 
the  College,  in  ot  abont  the  year  I7OO,  consolidated 
twelve  of  such  stipends^  and  formed  with  them  two 
annual  stipends  of  20/.  each,  leanring  the  thirteenth 
scholarship  as  evidence  of  the  original  value }  and 
that  the  surplus  of  such  annual  stipends^  after 
iBaking  such  paj'ments,  was  applied  to  the  general 
purposes  o£  the  College :  that  the  rents  and  profits 
of  the  trust  estate  and  premises  had  always  been 
so  applied,  and  never  applied  to  the  private  ettio^ 
Imnent  -of  the  principal  and  scholars :  that  the 
principal  atld  scholars  received  and  applied  the 
rent  of  41.  IS^.  4fd.  until  they  came  into  possession 
of  the  Manor  of  Upbery,  when  De^ui  Nowell,  con- 
sidering that  rent  unappropriated,  allowed  the  sam^ 
to  fall  into  the  general  revenues  of  the  College} 
bert  that  afterwards  an  application  to  the  College 
was  made  by  Dean  Nowell,  that  they  wonld  gra«t 
the  4/.  19^.  4f(L  during  certain  Successive  years  to 
his  relative,  Lawrence  Nowell.  The  answer  tlieti 
aet  forth  a  statenaent  of  the  property  mto  the  pos^ 
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1834.      session  of  which  the  principal  and  scholars  entered, 
and  admitted  that  part  of  the  demesne  lands  of 
Upbery  were  sold  in  1785,  1806,  and  1814,  to  the 
Board  of  Ordnance ;  but  they  contended  that  the 
produce  of  such  sales  had  not  been  misapplied ; 
that  7008/.  10^,  Orf.,  the  purchase-money,  had  been 
invested  in  the  purchase  of  lands  in  Holbeach. 
They  stated  that  the  demesne  lands  were  uniformly 
let  in  one  lease,  reserving  the  original  rent  of 
66/.  13^.  4rf.  until  the  year  1823,  when  the  rent 
was  increased  to  105/. :  that  the  fine  on  renewal 
had  varied  in  amount,  and  that  the  surplus  of 
rents,  fines,  and  purchase-money,  afler  answering 
stipends  and  yearly  payments,  had  been  applied  to 
the  general  benefit  and  maintenance  of  the  College. 
They  stated  that  the  school-house  was  buUt  by 
Dean  Nowell,  but  never  repaired  out  of  the  rents 
of  the  lands  held  by  them  under  the  letters  patent: 
that  the  master  in  1593  was  appointed  by  Dean 
Nowell :  they  denied  that  the  school-house  was  in 
a  dilapidated  condition,  inasmuch  as  it  had  been 
repaired  at  the  cost  of  the  parish  of  Middleton,  by 
virtue  of  some  agreement,  according  to  tradition, 
between  Dean  Nowell  and  the  parish.    The  answer 
then  set  forth  a  deed  of  feoffment,  of  20th  No* 
vember,   40th  Queen  Elizabeth,  by  which  Dean 
Nowell  gave  to  the  College,  as  Governors  of  Queen 
Elizabeth's  Free  School,  at  Middleton,  a  close  of 
land,   &c.   and   the  buildings    erected  by  Dean 
Nowell  for  the  school  and  dwellings  of  the  masters 
and  their  successors,  &c.  to  hold  to  the  College 
governors  as  aforesaid,  and  their  successors,  to  the 
use  of  the  College,  and  their  successors.    The 
answer  then  stated  that  the  Defendants  had  allowed 
the  master  of  the  school  to  hold  and  enjoy  the 
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lands  comprised  ia  the  deed  of  feoffment  of  the 
members  of  the  College  deputed  as  visitors  to  the 
school.  The  answer  then  stated,  that  as  the  De- 
fendants had  heard  and  believed  the  school 
consisted  of  and  was  divided  into  an  upper  and 
a  lower  school ;  and  they  further  stated,  that  some 
members  of  their  College  had  been  from  time  to 
time  deputed  for  the  purpose  of  visiting  and  re- 
porting to  them  the  state  of  the  said  school,  and 
that  by  a  report  made  to  them  in  January,  1826, 
of  the  state  thereof,  it  appeared  that  there  had 
been  during  the  half  year  ending  in  December, 
1825,  thirty-six  boys  in  the  upper,  and  eighty-four 
scholars  in  the  lower  school :  and  the  Defendants 
believed  that  such  boys,  but  not  such  boys  and 
girls,  there  being  no  girls  in  the  said  upper  school, 
were  for  the  most  part  taught  reading,  writing,  and 
arithmetic }  and  some  boys,  but  how  many  the 
Defendants  were  unable  to  set  forth  as  to  their 
belief  or  otherwise,  were  instructed  in  classical 
learning  according  to  the  primary  intention  of  the 
founder  expressed  as  aforesaid,  and  were  then,  or 
lately  were,  in  a  course  of  preparation  for  College. 
Therefore,  and  under  the  circumstances  aforesaid, 
the  Defendants  submitted  whether  such  intention 
so  expressed  as  aforesaid  had  been  for  a  great  or 
any  number  of  years  past  wholly,  or  almost  wholly, 
neglected  and  abandoned.  And  they  further  stated, 
that  such  lower  school  as  aforesaid  did  then  con- 
tain about  sixty  or  seventy  boys  and  girls,  and 
that  such  boys  and  girls  were  taught  reading  and 
writing,  the  elements  of  religious  knowledge,  and 
the  catechism  of  the  Church  of  England ;  and  the 
Defendants  stated  their  belief  that  for  their  in- 
struction in  writing  and  arithmetic  in  the  upper 
VOL.  vni.  F  F 
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1834.       school,  the  said  several  boys  who  were  instrocted 
^riCr!l     therein  paid  to  the  head  master  the  sum  of  1/.  1^. 
oBNERAi.      each  per  quarter  j  and  for  their  education-  in  the 
BEAXBN  KotE   lowcr  school,  the  several  boys  and  girls  who  were 
COLLEGE,      taught  therein  paid  to  the  under  master  in  some 
cases  the  sum  of  4fd.f  and  in  others  the  sum  of  S/f. 
each  by  the  week ;  but  the  Defendants  denied  the 
all^ations  contained  in  the  original  information, 
that  the  only  payments  which  then  were,  or  for  a 
great  many  or  any  number  of  years  past  had  been, 
made  by  the  Defendants,  with  and  out  of  the 
charity  funds  and  premises  come  to  their  hands, 
consisted  of  a  yearly  stipend  or  salary  of  14i  to  the 
master,  and  of  10/.  to  the  under  master ;  and  on 
the  contrary  they  stated,  that  from  the  earliest 
time  when  the  Defendants  became  possessed  of 
the  several  rents  and  money  payments  under  and 
by  virtue  of  the  letters  patent  of  1572,  and  thence- 
*  forth  until  the  present  time,  the  Defendants  had 
duly  and  regularly  paid  the  several  sums  thereby 
assigned  and  directed  to  be  paid  to  the  master  and 
under  master  respectively,  except  only  on  some 
few  occasions  when  the  principal  and  scholars, 
from  the  political  state  of  the  kingdom  and  other 
circumstances,  particularly  during  the  protectorate 
of  Oliver  Cromwell,  were  unable  duly  to  collect 
and  obtain  payment  of  the  money  rents,  and  were 
therefore  disabled  from  duly  making  the  said  pay- 
ments.   And  further,  that  since  the  period  of  the 
principal  and  scholars  beginning  to  receive  the 
rent  of  66/.  13^.  4rf.  in  the  year  1590,  and  thence- 
forth until  the  present  time,  the  principal  and 
scholars  had  regularly  paid  the  increased  stipend 
of  1/.  3s.  8d.  and  3/.  6^.  8e/.,  thereby  assigned  to 
the  head  master  and  under  master  respectively. 
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And  also  the  sum  of  6s.  8d.  per  week  for  the  im« 
provement  of  the  commons  of  the  principal  and 
fellows  of  Brazen  Nose  College ;  and  also  the 
several  annual  stipends  of  31.  6s.  Sd.  each  thereby 
directed  to  be  paid  to  her  Majesty's  thirteen  poor 
scholars  as  aforesaid,  with  such  exceptions  only  as 
were  therein  mentioned.  The  said  answer  further 
stated,  that  in  addition  to  the  sum  of  14/.  as  in  the 
said  information  alleged,  the  head  master  was  en« 
titled  to  the  further  sum  of  51.  10s.  Sd..  per  annum 
out  of  the  Duchy  of  Lancaster,  under  certain 
letters  patent  of  the  14th  of  November,  in  the 
seventeenth  year  of  her  late  Majesty  Queen  Eliza* 
betb,  and  in  respect  of  which  the  Defendants 
believed  tliat  the  head  master  received  and  was 
paid  the  sum  of  5L  Os.  Sd.  per  annum,  after  de- 
ducting office  fees  on  the  said  charge ;  but  they 
denied  that  he  was  so  entitled  or  received  such 
sum  in  respect  of  the  premises  conveyed  to  them 
as  aforesaid.  The  answer  further  stated,  that 
no  scholars  had  been  elected  from  the  school  at 
Middleton  to  Brazen  Nose  College  fbir  twenty 
years  last  past ;  but  by  reason  that  the  registries 
of  the  college,  though  they  regularly  notice  the 
elections  and  dates  of  tlie  elections  of  scholars,  do 
Dot|  except  occasionally,  indicate  from  what  school 
they  come,  the  Defendants  did  not  know  and  could 
not  set  forth  whether,  during  the  space  of  the  last 
century,  any  scholars  had  been  elected  from  the 
school  at  Middleton  to  Brazen  Nose  College,  but 
they  believed  that  in  all  such  elections  a  preference 
had  been  given  to  such  candidates,  if  any,  as  pre- 
sented themselves  from  schools  within  the  scope 
and  directions  of  the  said  grant.  And  the  De- 
fendants stated,  they  did  not  believe  that  it  was 
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the  original  and  primary  intention  of  her  late 
Majesty,  and  of  the  said  Alexander  Nowell,  the 
founder  of  the  said  charity,  as  expressed  in  and  by 
the  said  several  letters  patent,  that  the  said  school 
so  as  aforesaid  thereby  established  should  become 
and  be  an  institution  of  classical  learning,  on  the 
most  liberal  and  extensive,  scale  which  the  funds 
and  premises  would  extend  to  and  admit;  but 
they  admitted,  that  for  the  sufficient  support  of 
the  school,  as  was  then  believed,  and  not  in  order 
to  such  intention,  and  for  the  better  promotion  and 
encouragement  of  such  object  as  in  the  said  in- 
formation was  alleged  to  be  the  primary  object, 
provision  was  thereby  made  for  the  election  of 
scholars  to  the  said  college  with  suitable  stipends; 
and  the  Defendants,  for  the  reasons  in  their  said 
answer  appearing,  believed  and  submitted  to  the 
Court  that  Alexander  Nowell,  the  founder  of  the 
said  charity,  did  not  intend  that  the  same  should 
be  further  augmented,  and  as  further  evidence 
thereof,  they  stated  that  the  said  Alexander 
Nowell,  by  such  demise  of  the  hereditaments 
comprised  in  the  letters  patent  of  1579  as  afore- 
said, rendered  it  impossible  that  such  stipends 
could  be  increased  for  more  than  a  century  after 
the  time  of  the  endowment.  And  the  Defendants 
ttelieved  that  he  expected,  for  the  reasons  in  their 
answer  mentioned,  that  the  same  rent  would  not 
be  aflerwards  raised,  and  therefore  the  Defendants 
insisted  that  Alexander  Nowell  intended  that  the 
said  stipends  should  always  be  limited  as  aforesaid, 
and  that  he  left  and  intended  the  then  surplus  of 
the  rents  of  the  said  estates,  and  all  other  benefit 
which  at  a  remote  future  time  might  arise  from 
the  same,  to  be  applied  and  used  for  the  better 
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establishment  of  Brazen  Nose  College,  as  a  nobler 
institution  of  classical  learning. 

The   answer    further   stated,    that  Alexander 
Nowell  was  educated  in  the  college  of  Brazen 
Nose,  and  was  during  sometime  a  fellow  in  the 
collie,   and  afterwards,  in  the  year  1595^  be- 
came principal  thereof,  and  did  at  the  time  of 
the    endowment,   by  letters  to  the    then    Lord 
Burghley,  and  other  documents  which  the  De- 
fendants   believed    were    written   by  Alexander 
NoweU,  and  are  preserved  as  such  in  the  Lans- 
down  Manuscripts,  deposited  in  the  British  Mu- 
seum, assign  the  fact  of  his  being  brought  up  in 
the  said  college  in  his  youth  as  a  reason  for  his 
bounty  to  the  same.    And  the  answer  further 
stated,  that  Alexander  Nowell  well  knew  that  it 
was  the  usual  established  practice  of  the  college 
not  to  increase  their  rents  as  their  estates  increased 
in  value,  but  to  reap  the  benefit  of  such  increased 
value  by  taking  fines  upon  renewing  the  leases  of 
their  estates,  and  therefore,  and  with  a  view  to 
such  practice,  the  Defendants  believed  that  Alex- 
ander Nowell  limited  the  stipends  to  be  paid  out 
of  the  rents  and  profits  of  the  estates  comprised  in 
the  grant  of  1579$  to  such  a  sum  as  was  covered 
by  the  annual  rent  of  66L  13s.  4rf.,  in  the  ex- 
pectation that  the  rent  would  not  be  increased  nor 
the   stipends    altered,   and   that   he   meant    and 
intended   that  the  contingent    advantage  which 
nught  accrue  from  a  fine  upon  the  renewals  of  the 
lease  of  the  said  estates,  in  case  the  same  should 
progressively  increase  in  value,  would  and  should 
be  retained  by  the  principal  and  scholars  of  the 
said  college,  and  applied  to  the  general  use  and 
benefit  thereof,  and  therefore  that  he  gave  no 
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1834.  direction  for  the  application  of  any  future  surplus; 
and  that  accordingly  the  surplus  of  such  rents  and 
profits  had  from  the  very  earliest  time,  when  the 
principal  and  scholars  of  Brazen  Nose  became  pos- 
sessed of  and  entitled  to  the  same,  been  applied 
and  administered  for  the  general  benefit  of  the 
college  and  its  advancement  as  an  institution  of 
classical  learning,  without  control  or  opposition 
by  Alexander  Nowell  during  his  life-time,  and 
without  being  at  any  time  challenged  or  called  in 
question.  And  the  Defendants  insisted  upon  such 
uniform  enjoyment  and  administration  as  evidence 
of  the  intention  of  the  grant,  and  of  the  founder 
of  the  charity,  and  submitted  that  such  use  and 
administration  was  an  application  thereof  to  a  cha- 
ritable purpose,  and  consistent  with  the  general 
purposes  of  the  grants  and  ought  not  to  be  dis« 
turbed.  And  the  Defendants,  by  their  answer, 
further  stated,  that  the  oath  in  the  said  letters 
patent  of  ld79f  required  to  be  taken  by  the 
principal  and  fellows  of  the  college,  had  never 
been  taken,  and  that  the  same,  so  far  as  regarded 
a  preference  to  be  given  to  the  Queen's  scholars 
in  the  election  of  fellows  of  the  said  college,  was 
inconsistent  and  irreconcilable  with  the  original 
statutes  of  the  college,  and  the  oath  required  by 
the  founders  thereof,  and  that  accordingly  another 
ibrm  of  oath  was,  as  appeared  by  the  said  registry, 
substituted  by  Alexander  Nowell,  to  be  taken  by 
the  then  principal  and  scholars,  and  therefore  the 
Defendants  believed  and  insisted  on  such  drcum- 
stances  as  evidence,  that  it  was  the  intention  of 
Alexander  Nowell  that  the  old  foundation  of  the 
college  should  be  blended  and  incorporated  with 
his  new  endowment,  forming  one  corporate  body 
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iinder  the  name  and  style  of  the  Piincipal  and 
Scholars  of  the  King's  Hall  and  College  of  Brazen 
Nos^  Governors  of  Queen  Elizabeth's  Free  School 
at  Middletoni  and  that  Alexander  Nowell  intended 
such  style  and  description  to  be  the  common  cor- 
porate style  of  the  Defendants,  and  that  accord- 
ingly he  di4  during  his  life-titne  use  such  style  and 
description  upon  other  occasions  indiscriminately, 
as  well  when  the  matter  related  to  the  said  school, 
as  when  it  concerned  only  the  proper  and  peculiar 
Jbenefit  of  the  college,  and  in  particular,  that  being 
instrumental  during  his  life-time  in  procuring  cer- 
tain benefactions  to  be  made  to  the  said  college  for 
its  sole  and  absolute  benefit,  he  still  caused  the 
same  to  be  made  t6  them  under  such  corporate 
same  and  style  of  Governors  of  the  said  school ; 
and  the  Defendants  denied  that  such  provision  as 
was  in  fact  intended  to  be  made  and  was  made  for 
the  election  of  scholars  to  the  said  college,  had 
been  wholly  neglected  and  suffered  to  fall  into 
disuse  and  abandonment ;  but  if  the  same  had  in 
any  respect  fallen  into  disuse,  the  Defendants 
denied  that  it  had  been  occasioned  by  any  neglect 
or  de&ult  of  the  Defendants,  but  they  admitted 
that  the  charity  funds  (if  the  same  were  as  the 
answer  submitted  they  had  been,  and  were  in  each 
and  every  year  duly  and  properly  applied  for  the 
purposes  for  which  the  said  estates  were  so  granted 
as  aforesaid)  would  be  and  were  amply  suflScient 
to  meet  the  intention  of  her  late  Majesty  Queen 
£lizabeth,  and  of  Alexander  Nowell,  the  founder 
of  the  charity,  in  the  most  extensive  and  beneficial 
manner;  and  that  such  intention,  if  properly  carried 
into  effect  (which  the  said  Defendants  submitted 
it  had  been),  as  far  as  regarded  the  said  college  of 
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1834.  Brazen  Nose,  would  be  and  has  been  productive 
of  great  public  good,  and,  as  Defendants  believed, 
would  be  and  has  been  for  the  advantage,  not  only 
of  the  very  numerous  inhabitants  of  the  town  of 
Middleton  and  of  its  neighbourhood,  but  also  of 
the  kingdom  at  large,  in  respect  of  the  great 
public  good  which  was  derived  from  the  difiusion 
of  learning  and  the  extension  of  sound  and  liberal 
education. 

The  answer  then  stated,  that  the  charity  estates 
were  considerable,  but  not  of  the  value  of  3,000/. 
per  annum :  that  Nowell  treated  the  chapel  of 
Lyginge  as  the  property  of  the  college :  that  the 
Defendants  were  not  intended  to  be  trustees  of 
the  estate  for  the  benefit  of  the  school  beyond  the 
amount  of  the  several  stipends :  that  the  income 
of  the  estates  had  been  applied  in  one  uniform 
manner,  in  conformity  with  the  general  intent  of 
the  grant,  and  in  furtherance  of  the  objects 
thereof:  that  the  trust  property  had  never  been 
misapplied:  that  it  is  the  universal  practice  of 
colleges  to  apply  for  their  general  corporate  pur- 
poses  die  surplus  arising  from  grants  to  them,  after 
payment  of  the  particular  charges  thereon,  and 
that  any  interference  with  this  rule,  established  for 
centuries,  would  cause  great  confusion  and  distress 
in  all  the  older  colleges  of  both  universities,  and 
that  such  application  ought  not  to  be  disturbed. 

The  answer  to  the  amended  information  stated, 
that  in  consequence  of  a  suit  between  the  principal 
and  scholars,  and  other  persons,  respecting  the 
manor  of  Upbery,  &c.  the  college  did  for  some 
time,  immediately  consequent  upon  the  death  of 
Lord  Cheyney,  receive  the  rent  of  66/.  ISs.  4fd. : 
that  the  arrears  of  rent   were   remitted   by  the 
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college  to  the  tenants  at  the  request  of  Alexander 
Nowell,  and  that  scholars  were  admitted  upon 
condition  that  they  should  not  be  entitled  to  any 
salaries  until  the  rents  should  be  received  by  the 
college :  that  Nowell  in  his  life-time  always  treated 
the  college  as  the  chief  object  of  his  bounty,  and 
that  while  he  was  alive  the  college,  with  his  con- 
sent, took  the  surplus  rents,  and  applied  them  to 
the  general  purposes  of  the  college  :  that  Nowell 
intended  that  the  surplus  of  the  funds  should  be 
so  applied,  and  knew  and  approved  of  this  appli- 
cation to  the  general  use  of  the  college.  The  De- 
fendants denied  that  they  ever  applied  the  whole 
rents  in  payment  of  the  stipends :  and  said  that 
Nowell  introduced  the  custom,  which  had  since  al- 
ways been  followed,  of  electing  students  from  other 
places  than  those  mentioned  in  the  letters  patent ; 
that  the  principal  and  scholars  had  granted  leases 
from  time  to  time  of  the  manor  and  premises, 
which  had  been  renewed  on  the  payment  of  certain 
fines,  though  not  made  expressly  renewable :  that 
the  thirteen  scholarships  continued  to  be  filled 
for  some  time  with  persons  either  elected  from  the 
school,  or  substituted,  according  to  the  intent  of 
Nowell :  that  for  a  considerable  time  previous  to 
the  year  1712,  there  had  been  a  great  deficiency  of 
candidates,  and  about  that  year  the  principal  and 
scholars  consolidated  the  stipends  of  twelve  of  the 
scholarships,  which  they  might  have  retained  on 
the  ground  of  their  being  vacant ;  that  they  re- 
served the  thirteenth  as  evidence  of  the  original 
stipend:  that  109  persons  had  been  in  the  en- 
joyment of  the  charity  between  the  years  17OO 
and  1799. 
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The  letters  patent  and  the  other  documents  in 
the  cause  were  produced  under  admissions  signed 
by  the  respective  solicitors  of  the  parties^  com- 
prising  certain  letters  *  from  Dean  Nowell  to  Lord 
Burghley,  preserved  in  the  British  Museum. 

•Letter  qfDean  Natoell  to  Lord  BurghUy,  dated  24  July,  1572. 

"  In  the  Patent  of  the  foundation  of  her  Ma^i"  Scheie  of 
<<  Middleton  &  of  her  xiij  poore  Scholares  in  the  College  of 
"  Brazen  Nose  in  Oxford  the  same  of  the  Mortmain  is  not  named : 
"  for  the  which  by  the  Advise  of  S'  Walter  Mildmay  a  blanke 
**  was  left  upon  goode  hope  that  it  would  please  her  Mtfi^  to 
**  licence  a  large  Sum  to  be  purchased  to  soo  goodlie  uses,  and 
**  in  her  Ma^^  name  and  it  seemeth  of  the  remembrance  hereof 
*^  noted  in  a  paper  for  yf  bono'  was  not  at  hande,  when  y  h— — 
«  brought  the  patent  to  her  Mati«  to  be  signed  wherefore  I  doo 
<'  humbly  beseache  your  bono'  to  6ni8h  this  good  worke  and  at 
«  yr  convenient  leysure  to  move  her  Ma^«  to  license  the  same  of 
**  one  hundreth  pounds  or  so  manie  marks  at  the  leaste,  by  me^ 
<<  and  others  to  be  purchased  in  Mortmane,  for  the  increase  of 
**  the  stipends  of  the  Schole  M'  &  H  usher,  &  of  the  nombre  & 
**  exhibition  of  the  said  Scholars  and  the  better  relieffe  of  the 
**  great  companie  of  that  poor  College,  and  all  to  be  done  in  her 
«(  Ma^^  name :  and  to  cause  the  said  Mortmane  to  be  entered  in 
**  theblankes  of  the  saede  Patent» — Yc  hono^  shall  herbybynde 
**  not  only  me  but  all  the  Inhabitants  of  that  rude  Contrie  of 
*<  Lancashire  and  the  Scholars  of  the  saide  College  continually, 
••  next  after  her  Ma**S  to  pray  for  your  hone" 

To  the  Right  Honble  and  my  singular  goode  Lorde, 
the  L.  Burghley,  Lord  Treasurer  of  England. 

Indorsed  24  July  1572. 

LeUer  of  Dean  Nowell  to  Lord  Burghley,  March  1594. 

'*  May  it  please  your  Lordship  favourably  to  hear  mine  and 
*<  my  Brother  Robert's  humble  suit  who  specially  charged  me 
<<  upon  his  death  bed  to  procure  the  foundred  of  Myddleton 
*<  Schole  in  the  Countie  of  Lancaster  whear  we,  &  other  or 
**  brethren  were  taught  in  our  Childhoode,  and  the  saide  Schole 
«  to  be  annexed  unto  Brazen  Nose  College  in  Oxford,  whear  we 
**  were  poor  Students,  in  the  tyme  of  our  youthe,  wch  her  Ma**« 
«  by  yo'Lordshipps  &  Sir  Walter  Mildmays  commendacon  of  my 
^  humble  suite  most  gratiously  granted  &  founded  the  Schole  by 
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The  cause  was  heard  at  the  Rolls  on  the  I6th       1884. 
December  1831,  when  a  decree  was  .pronounced, 
dismissing  the  information.   The  appeal  was  against 
this  decree. 


the  name  of  Queene  Elizabeths  free  School  in  Myddlefon,  and 
annexed,  and  gave  the  said  Schole  untoy^  Principal  &  Scholars 
of  Brazen  Nose  College  in  Oxford  Governors  of  her  Ma^«* 
Schole  aforesaide  and  did  also  give  the  Manor  of  Upbur  ie  & 
parsonage  of  Giilingham  impropriated  in  the  Counde  of  Kent 
unto  y«  said  College.  The  which  Manor  &  psonage  Sir  Edward 
Hobie  Knight  hath  holden  by  coler  of  a  Lease  made  by  the  L. 
Cheyney,  now  bye  the  space  of  fy ve  years  &  more,  so  that  now 
he  oweth  to  the  said  College  above  eight  hundred  pounds,  for 
some  redresse  whereof  the  said  College  was  inforced  to  seek 
their  remedye  by  the  Lawe  (&  &^  the  Letter  here  goes  into 
details  of  the  Suit).  By  means  of  all  which  longe  suite  and 
delayes  contyning  now  fywe  years  &  more.  y«  tlsaid  College  is 
greatly  impoverished  &  her  Ma<*«*  xiij  poore  Scholares  are 
shortly  to  forsake  y«  Univsitie,  &  her  Highness  free  Schole,  so 
lately  by  her  gratiously  founded  is  in  danger  to  be  dissolved 
unlesse  it  might  please  yo'  honorable  L.  by  your  Authoritie 
(which  ye  said  Sir  Edward  doth  most  reverence)  to  bring  him 
to  some  reason :  whereby  three  hundreth  poor  Scholers  & 
Students  shall  be  bounden  contynually  to  praye  for  your 
good  L. 

«  Martij  1591-." 
To  the  Right  Honourable  my  verie  good  Lord,  the 
L.  highe  Treasurer  of  England. 


Another  Letter  of  Dean  NotoelL 

**  Mt  Brother  Robert  late  Attorney  of  the  Ma^<*  Court  of 
Wardes  about  vi  houres  before  he  dyed,  said  unto  me.  Forget 
not  Myddleton  Schole  and  the  College  of  Brazen  Nose,  where 
we  were  brought  vp  in  our  youth  and  yf  yow  wolde  procure 
any  thynge  to  continue  w^th  my  Money,  yow  shall  doe  it  beste 
it  most  surely  in  the  Queens  Ma*'*'  name,  whose  poore 
Officer  I  have  been."  And  uppon  these  words  I  was  occasioned 
to  thinke  of  the  Foundation  of  Myddleton  Schole  and  of  certain 
Scholars  to  be  chosen  out  of  that  Schole  into  the  College  of 
Brazen  Nose  —  ther  to  be  mayntened  with  certain  exhibition. 
**  And  fyrste  for  three  years  space,  before  I  obteyned  the 


4^4 


CAS£S   IN    TH£   HOUSE   OF   LORDS 


1834.  For  the  Appellants,  Mr.  Bkkersteth  and  Dr. 

Lushington. 
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**  said  foundation  I  sent  yerely  XX"  to  the  Principall  &  Fellowei 
<<  of  that  College  to  be  bestowed  upon  VI  poor  Scholars. 

**  And  whan  by  y'  L  &  S'  Walter  Mildmays  meanes  I  had 
<<  obtained  the  foundation  of  the  Scheie,  her  Maiestie  most 
'*  gratiously  &  bounteously  gyving  frely  that  XX^'  yerely  for  ever 
'<  which  I  would  have  purchased  of  her  Ma^>«  I  was  thereby  more 
^*  inflamed  to  go  through  with  that,  which  I  fyrst  intended 
<*  wherefore  to  that  purpose  I  purchased  in  reversion  of  the  L. 
<<  Cheyney  the  Manor  of  Uppebury  with  the  parsonage  of 
''  Gillingham  in  the  Countie  of  Kent  which  is  worth  one 
*<  hundreth  marks  or  more  yerely :  for  the  which  I  paid  my 
<*  Lord  IX.  C.  lib.  with  a  purse  of  XL*  to  my  ladie  for  her 
**  consent. 

<<  And  for  that  my  L.  Cheny  hath  reserved  unto  him  sellfe 
"  the  rente  duryng  hys  lieffe,  I  prayed  M'  Auditor  Tooke  who  in 
"  conson  of  a  lease  of  Esyndon  in  the  Countye  of  Hertford  was 
'«  contented  to  pay  me  yearly  the  XV"  for  the  space  of  XVI  years 
«  to  assure  the  same  unto  the  College  of  Brazen  Nose  which  I 
«  do  yerely  make  up  to  the  Somme  of  XX^^  to  the  use  of  VI 
'<  poor  Scholars  in  the  saide  College  named  in  the  foundation 
<*  Queenes  Elizabeth  Scholars. 

*^  I  have  dealte  with  my  L  Cheny  to  purchase  hys  Interest  for 
<<  term  of  his  lieffe  that  I  might  put  the  College  in  full  possession 
«<  as  well  of  the  rent  as  of  the  Lands  which  yf  I  could  compasse 
'<  this  should  be  XIII  Scholars  found  in  Brazen  Nose  and  the 
<<  Husher  of  the  School  hys  Wages  should  be  mayde  upp  X*' 
"  which  is  yet  but  VI"  VIII*  IIIR 

**  I  had  also  buylded  ere  now  a  fayre  Scholehouse  with 
<<  lodgyngs  for  the  Scheie  Mr  &  Husher  savying  that  youge  M' 
^'  Ash  ton  Lord  of  Myddleton  bejrnge  under  that  Age  can  make 
^*  no  Assurance  of  the  Grounde,  wherupon  to  buylde  the  same  I 
<^  will  bestow  or  leave  to  that  vse  whith  the  College  vpponbonde 
^  vf  I  die  before,  two  hundreth  marks  at  the  leaste." 

"  And  I  payed  to  Mr.  Henrie  Poole  of  Dally  in  Leicestershyre, 
*^  who  made  a  title  to  the  said  esyndon  for  hys  interest  CXX 
'<  lib.  And  for  that  the  Lower  Chambres  of  the  College  were 
*'  dampeshe  and  unholsome  being  unboorded,  I  caused  the 
^*  same  throghly  to  be  boorded  which  cost  above  XL  lib.  The 
'<  mortmaynes,  fines,   licence  of  alienation^  fees,   fine,  and 
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**  reooverie  of  Uppberry  and  Gyllyngham  wrytioge  in  sette 
**  hand  of  the  frndation  and  twoe  exemplifications  under  the 
**  great  seale  with  other  writyngs,  cost  above  one  hundredth 
**  poandsy  aa  I  have  in  particulars  to  showe." 

In  the  same  letter  also  there  is  the  following  erratum,  viz. :  -?- 
*«  for  the  which  I  paid  my  L.  IX.  ch.  and  X.  li. ;"  whereas  the 
original  la  ^  for  the  which  I  paid  my  Lord  IX.  C.  lib.  meaning 
*"  9001.  aterltng." 

The  following  Letter  or  Petition  of  Dean  Nowell,  also 
formed  part  of  the  Respondents'  evidence:  — 

^  My  bumble  dutie  to  your  honorable  Lordshipp  remem- 
"  bered,  might  it  please  the  same  favourably  to  hear  mine  and 
''my  brother  Robert's  some  time  attorney  in  the  Court  of 
**  Wardea  his  humble  suite  in  his  last  Will  and  Testament,  by 
"  the  wordea  written  in  this  schedule  enclosed,  who  specially 
**  charged  ne  uppon  his  death-bed  to  procure  the  foundred  of 
**  Myddleton  Scheie  in  the  County  of  Lancaster,  whear  we  and 
^  other  our  brethren  were  taught  in  our  childhoode,  and  the 
^said  Scheie  to  be  annexed  unto  Brazennose  College  in 
^  Oxford,  whear  we  were  poor  students  in  the  time  of  our 
'^youthe,  which  her  Majestic  by  your  Lordshipps  and  Sir 
**  Walter  Miedmaye's  commendation  of  my  humble  suite,  most 
**  graciously  granted  :  and  founded  the  schole  by  the  name  of 
"  Queene  Elizabeth's  Free  Schole  in  Myddleton,  and  anexed  I 
**  gave  the  said  Schole  unto  the  Principal  and  Scholars  of 
**  Brazennose  College  in  Oxford,  Governors  of  her  Majestie's 
"  Schole  aforesaid,  and  did  also  give  the  Manor  of  Upburie 
**  and  Parsonage  of  Gillingham,  unpropried  in  the  countee  of 
^  Kent  unto  the  said  College.  The  which  Manor  and  Parsonage 
**  Sir  Edward  Hobie,  Knt.»  hath  holden  by  coler  of  a  lease 
**  made  by  the  Lord  Cheyney  now  bye  the  space  of  fyve  years 
^  and  more,  so  that  now  he  oweth  to  the  said  College  above 
**  eight  hundreth  pounds,  for  some  redresse  whereof  the  said 
**  College  was  inforced  to  seek  their  remedye  by  the  lawe,  and 
**  dyd  bringe  an  action  against  him  in  ye  Court  of  Common 
^  Pleas  for  pte  of  ye  said  avverages  to  the  value  of  V.  C.  lib. 
**  And  when  he  for  lacke  of  appearance  was  at  the  poynt  of 
**  otttlawrie,  one  Webb,  as  Attorney  for  the  said  Sir  Edward, 
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particularly  noticed  in  the  judgment  were  as  fol- 
lows :  — 

The  funds  were  not  vested  in  the  college  in 
their  original  corporate  character,  but  by  a  new 
name  and  creation  expressly  as  governors  of  the 
school :  the  only  benefit  given  to  or  intended 
for  the  college  was  for  the  increase  of  commons : 
the  gift  of  a  part  of  the  funds  for  a  specified 
purpose,  beneficial  to  the  college,  necessarily  ex- 
cludes the  hypothesis  that  any  other  part  could  be 
intended  for  their  own  use,  or  could  be  so  held  and 
applied  by  them  without  a  breach  of  trust;  on  the 
other  hand,  as  to  the  stipends  payable  to  the  poor 
scholars,  a  power  is  given  to  increase  them  from 
tiipe  to  time,  and  all  the  provisions  as  to  future 
property  must  apply  to  the  second  as  well  as  to  the 
first  letters  patent:  all  the  funds  of  the  charity 

*'•  appeared  for  him.  And  after  when  the  judgment  was  past 
**  agaynst  Sir  Edward,  ye  said  Webb  in  open  Court  uppon  his 
"  Oathe  denyed  that  he  had  any  warrant  so  to  appeare  for  hym 
*^  and  thereby  hath  overthrowne  their  long  and  chargable  suite 
**  in  lawe.  By  means  of  all  which  longe  suite  and  delayes 
**  contjmuing  now  fyve  years  and  more,  ye  said  College  is 
*^  greatly  impoverished,  and  her  Majestie  XIII  teen  poore 
^*  Scholares  are  shortly  to  forsake  ye  Univsstie,  and  her 
**  Highness'  Free  Scheie,  so  lately  by  her  gratiously  founded 
**  is  in  danger  to  be  dissolved,  unlesse  it  might  please  your 
**  honourable  L.  by  your  authoritie  (which  ye  said  Sir  Edward 
**  doth  most  reverence)  to  bring  him  to  some  reason  whereby 
**  three  hundreth  poore  Scholars  and  Students  shall  be  bounden 
<<  continually  to  pray  for  your  good  L.  unto  Almighty  Godd 
**  who  have  ye  same  and  all  yours  in  His  most  blessed  keepinge 
"  and  protection. 

^<  To  the  right  honourable  my  verie  good  Lord  the 
L.  highe  Treasurer  of  England." 

Martij  1594 

<<  Your  honourable  Lordshipps  humble  at  comandent 

"  Alexander  Nowell." 
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were  not  of  the  gift  of  Dean  Nowell,  which  dis- 
placed  the  ground  of  argument  assumed  from  his 
alleged  permission  to  divert  the  funds  from  the  uses 
prescribed  by  the  letters  patent ;  but  if  he  had  been 
the  sole  benefactor  and  founder  of  the  charity  he 
could  not  alter  the  conditions  imposed  on  the  fUnds 
by  the  terras  of  the'grant.  The  gift  of  the  funds  was 
the  consideration  moving  to  the  Crown  for  the  grant 
made  by  the  letters  patent, — and  the  foundation  of 
the  charity.  This  was  the  advantage  gained  by  the 
donor,  and  after  the  gift  he  could  have  no  other 
powers  over  the  funds  than  such  as  were  specially 
given  by  the  charter.  The  argument  derived  from 
the  danger  to  other  colleges  is  groundless.  Their 
splendour  and  dignity  ought  not  to  be  maintained 
by  the  violation  of  charters  and  breach  of  their 
duties,  and  if  the  example  and  the  effect  upon 
other  cases  of  the  decision  upon  this  appeal  is  to 
be  pressed  into  the  argument,  the  reversal  of  this 
decree  will  enlarge  the  sphere  and  increase  the 
benefits  of  education,  and  thereby  add  to  the  real 
dignity  and  usefulness  of  the  colleges  in  all  the 
universities. 

For  the  Respondents  the  argument  was  sub- 
stantially to  the  same  effect  as  set  forth  in  the 
answer. 


1634. 


The  Lord  Chancellor.^  —  This  is  a  case  of  very 
great  importance  both  in  itself  and  in  respect  to  the 
principle  which  it  involves,  and  I  certainly  shall 
crave  your  Lordships'  permission  to  take  some  time 
in  considering  further,  not  only  the  very  able  and 
pregnant  arguments  urged  at  the  bar,  of  which  I 
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1834.  have  taken  a  very  full  note,  but  also  the  state- 
ment in  the  information  and  answers,  and  the  ap- 
pendix to  the  printed  cases  upon  either  side,  which 
bring  the  whole  case  before  the  Court  very  dis- 
tinctly  and  very  fully. 

I  lean  very  much  to  the  argument,  that  if  this 
decision  is  reversed  it  is  difficult  to  see  how  other 
decisions  upon  this  subject  should  have  been  re- 
versed :  but,  however,  that  is  a  question  amongst 
others,  which  I  will  turn  in  my  mind.  I  also  think 
that  if  this  decision  is  reversed  it  will  be  difficult 
for  some  of  the  colleges,  if  not  for  all  the  col- 
leges, to  retain  the  funds  administered  by  them 
according  to  their  present  application.  Consider- 
able changes  would  be  introduced  in  what  is  under- 
stood to  be  the  known  rights  of  those  bodies  in  the 
enjoyment  and  in  the  administration  of  the  funds 
committed  to  their  charge.  It  is  alleged  that  there 
is  no  discrepancy  between  this  decision  and  the  de- 
cisions formerly  pronounced  in  the  Court  of  Chan- 
cery, and  the  possibility  of  reconciling  the  reversal 
of  this  judgment  with  those  decisions  in  the  Court 
below  is  questioned.  But  the  Appellants  do  not 
appear  to  go  so  far  as  to  say  that  there  is  any  de- 
cision in  the  Court  below,  or  any  case  of  any  de- 
scription, any  authority  whatever,  which  would  be 
absolutely  repugnant  to  the  affirmance  of  this  de- 
cision. The  Respondents  have  said  that  a  reversal 
would  be  to  alter  the  decisions  already  made  in 
these  cases ;  for  the  Appellants  it  is  not  contended, 
as  I  understand 'the  argument,  that  the  affirmance 
of  this  decision  would  involve  a  repugnance  to  any 
former  decision,  or  a  departure  from  any  principle, 
recognized  either  by  dicta  or  by  the  autliority  of 
text  writers.    So  far  the  two  arguments  may  be  said 
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to  stand  on  somewhat  different  and  considerably 
unequal  grounds,  — grounds  different  in  point  of 
level,  if  I  may  so  speak ;  the  position  occupied  by 
the  Respondents  in  this  material  respect,  in  point  of 
authority,  being  considerably  higher  than  the  posi- 
tion taken,  and  candidly  taken,  for  they  can  take 
no  other,  on  the  part  of  the  Appellants.  These  will 
be  matters  which  will  require  my  most  anxious 
consideration.  It  is  important  not  only  from  the 
present  stake,  but  from  the  principle  which  is  in- 
volved. There  is  no  advantage  in  my  going  into 
the  matter  at  present ;  the  facts  are  not  such  as  re- 
quire any  investigation,  so  as  to  make  it  fit  and 
proper  to  have  counsel  on  both  sides  come  to  an 
agreement  upon  them  —  they  are  admitted  on  both 
sides.  The  question  upon  the  argument  is  an  in- 
ference from  these  facts.  I  shall  content  myself 
with  begging  your  Lordships  to  postpone  this  inde- 
finitely. I  trust  I  shall  be  able  to  advise  your 
Lordships  upon  it  before  the  end  of  the  session, 
but  it  should  not  prevent  my  disposing  of  several 
cases  which  now  wait  your  Lordships'  judgment 
In  taking  up  one  case  before  another,  I  naturally 
feel  anxious  to  dispose  of  those  first  where  there 
is  a  great  complication  of  facts  and  circumstances ; 
it  is  highly  expedient  that  the  mind  should  be  ap- 
plied to  those  cases  while  the  arguments  and  state- 
ments are  fresh  in  the  recollection ;  but  it  is  not  so 
material  in  a  case  like  this,  where  the  question  goes 
on  the  principle,  the  facts  being  admitted :  I  shall 
therefore  postpone  this  case  until  afler  I  have 
disposed  of  three  or  four  other  cases. 


1884. 


The  Lord  Chancellor.  —  The  case  of  the  Attor-  August  is- 
ney-General  and  Brazen  Nose  CoUege  is  the  first 
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1834.  of  those  which  now  stand  in  th6  list  for  judgment. 
It  was  argued  with  the  fulness  and  learning  and 
ability  which  your  Lordships  are  accustonoed  to 
see  applied  to  cases  at  your  Bar,  and  the  applicsr 
tion  of  which  was  especially  merited  by  the  ^ 
portance  of  this  case^  not  only  in  itself  involving 
a  considerable  interest  to  the  College  but  involving 
a  very  great  deal  of  principle,  which  might  have 
operated  by  way  of  precedent  in  other  cases  inde- 
pendent of  its  own  importaince.  It  will  not  be 
necessary  for  me  to  enter  very  minutely  into  the 
argument,  because,  <hi  the  whole,  I  agree^  without 
hesitation,  in  the  decision  of  the  Court  below; 
nevertheless  I  shall  state  my  reasons. 

The  charity  was  founded  in  the  14th  of  Elizabeth, 
the  11th  of  August,  1572,  and  it  may  be  said  to 
have  been  in  some  sort  a  joint  foundation  by  Alex- 
ander Nowell,  Dean  of  Saint  PauFs,  a  great  bene- 
factor and  one  of  the  governors  and  visitors,  and  of 
her  Majesty  Queen  Elizabeth.  The  object  of  the 
foundation  was  the  restoration  and  the  reinstate- 
ment of  the  school  of  Middleton,  in  Lancashire,  as 
a  free  grammar  school ;  and  this  is  effected  by  incor- 
porating the  master  and  the  school,  and  making  it 
a  corporate  body  by  appointing  governors  and 
visitors  the  master  and  six  senior  scholars,  fellows 
of  Brazen  Nose  College,  Oxford,  and  incorporating 
them  also  as  a  body-corporate,  under  the  title  of 
the  master  and  six  senior  scholars,  fellows  of  King's 
College,  Brazen  Nose,  Oxford,  governors  of  Mid- 
dleton Grammar  School.  It  then  points  out  that 
six  scholarships  shall  be  appointed  to  Brazen  Nose, 
either  from  Middleton  School,  the  school  of  Whal- 
ley  in  Lancashire,  or  the  school  of  Bumeley  in 
Lancashire,  and  failing  all  these  three,  £rom  other 
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schools  in  Lancashire ;  that  they  shall  be  chosen 
bj  the  master  of  the  College ;  and  power  is  given 
to  this  master  and  six  senior  scholars,  fellows,  the 
governors  of  the  school,  with  Dean  Nowell,  during 
bis  life,  and,  after  his  decease,  solely  to  make  or- 
dinances for  governing  the  school  and  scholars, 
and  concerning  the  stipends  and  salaries  of  the 
said  masters  of  the  free  grammar  school  aforesaid, 
and  also  touching  any  thing  whatsoever  relating  to 
the  said  school  in  the  order,  governance,  receiving, 
and  disposition  of  the  rents  and  revenues  for  the 
support  of  the  school  and  scholars. 

This  is  a  very  important  part  of  the  endow- 
ment; for  it  appears  to  me,  upon  the  authority 
and  principle  of  adjudged  cases,  and  one  which  I 
very  lately  decided  in  the  Court  of  Chancery, 
proceeding  on  the  same  principle,  the  Atherston 
School  case,  in  which  I  reversed  the  judgment  of 
the  Court  below,  where  due  attention  had  not 
been  given  to  such  provisions  as  appeared  to  me 
of  the  utmost  possible  importance  to  the  main 
question  now  in  agitation  between  the  parties,  to 
wit,  whether  the  whole  is  given  to  the  school  out 
and  out,  or  whether  the  school  has  only  a  charge 
upon  the  revenues  in  a  certain  way,  but  at  the  dis- 
cretion of  the  governors,  and  whether,  in  such 
case,  the  surplus  does  not  belong  as  property  to 
the  governors.  By  these  letters  patent  rents  of 
considerable  value  are  given  to  the  governors 
ea  tamen  intentione,  with  this  intent,  however,  that 
out  of  the  same  they  should  give  to  the  master 
twenly  marks  by  the  year  "  a(  the  least,"  to  the 
undermaster  ten  marks  by  the  y^ar  ^*  at  least,"  and 
to  six  poor  scholars  five  marks  by  the  year,  but  not 
at  the  least    The  mnimum,  as  a  yearly  stipend,  to 
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the  master  and  usher  of  the  school,  respectively, 
is  to  be  twenty  and  ten  marks,  but  there  is  no 
minimum  fixed  as  to  the  scholars.  It  is  stated  to  be 
five  marks  to  the  scholars,  and,  so  far,  I  state  this 
as  operating  to  a  certain  degree  (though  it  was  not 
much  relied  on  at  the  bar)  in  favour  of  the  argu- 
ment of  the  Respondent ;  nevertheless  it  is  nothing 
decisive,  for  it  must  be  observed  that  these  scholars 
had  nothing  to  do  with  Middleton  Grammar  School 
at  all ;  nothing  exclusively,  for  they  may  belong  to 
Whalley  or  Bumeley;»or  in  the  event  of  neither 
Whalley  or  Burneley  furnishing  objects  of  charity, 
to  make  those  scholars  to  Brazen  Nose  suflScient, 
and  exhibitions  and  scholarships  might  be  given  to 
whomsoever  fthat  has  been  the  practice  formerly) 
the  College  should  choose. 

Then  a  liberty,  very  important  to  be  observed 
upon,  is  further  given  to  hold  other  grants  in  mort- 
main, not  exceeding  100/.  a  year,  for  the  support  of 
the  school,  but  not  of  the  school  alone,  but  dso  for 
the  support  of  the  poor  scholars  of  the  said  College 
of  Brazen  Nose.  That  is  the  second  ol; servation 
which  I  have  to  make,  as  shewing,  distincdy,  that 
the  contemplation  of  the  Queen  and  the  founder 
was  not  confined  to  the  school  of  Middleton  only, 
as  it  is  now  contended  that  the  endowment  does 
confine  it  During  Dean  NowelPs  life  he  acted  as 
visitor,  and  he  was,  to  a  great  degree,  the  founder; 
and  during  the  whole  of  that  time  with  his  know- 
ledge, with  his  consent,  with  his  participation,  the 
surplus  was  applied  to  the  use  of  the  College,  and 
even  the  stipends  of  the  scholars,  when  there  was  a 
want  of  objects,  that  is  to  say,  when  they  could  not 
get  in  any  way  six  poor  scholars,  the  funds,  origin- 
ally destined  for  those  poor  scholars,  were  applied 
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to  the  use  and  benefit  of  Brazen  Nose  College, 
without  the  least  reference  to  Middleton  School. 
One  other  fact  being  stated,  I  have  done  as  regards 
the  facts  of  tlie  case :  The  rents  at  that  time,  by 
the  foundation,  were  at  the  very  least  (for  that  is 
the  minimum)  66L  13s.  4rf.  a  year;  summing  them 
up  you  will  find  that  the  charges  upon  this  fund 
were  not  66L  13s.  4d.  but  651.  3s.  4rf.,  leaving  a 
clear  surplus  ungiven  away,  unappropriated  by  the 
foundation,  not  referred  to  in  any  way  by  the  gifl;, 
except  by  a  resulting  gifl  to  the  donees,  the  go- 
vernors, namely,  1  /.  10^.  This  is  said  to  be  a  trifling 
amount ;  I  do  not  so  consider  it ;  trifling  amount 
now  it  may  be,  but  of  no  such  trifling  amount 
then  when  I  find  that  which  was  66/.  13^.  4e/.  in  the 
14th  Elizabeth  is  now  by  the  very  argument  on 
the  part  of  the  Appellants,  on  which  they  mainly 
rely,  swelled  to  somewhere  between  700L  and  800^ 
a  year ;  I  must  consider  that  we  are  to  multiply 
U 10^.  by  something  like  14  or  15,  and  that  brings 
us  up  to  between  20L  and  SOL  It  is  therefore  not 
only  not  inconsiderable,  regard  being  had  to  the 
value  of  money,  but  you  must  consider  the  propor- 
tion it  bears  to  the  whole  income. 

Upon  all  these  grounds,  therefore,  I  found  my 
first  observation,  namely,  that  this  is  not  within  the 
principle,  or  the  rule  of  the  Thetford  case,  now  the 
governing  authority  in  all  such  questions.  The 
Thetford  case  is  reported  in  Lord  Coke's  reports : 
it  is  also  to  be  found  reported  in  Duke,  but  not  so 
correctly.  I  make  this  remark,  because  Lord  Eldon, 
in  some  of  the  charity  cases  that  came  before  him, 
commenting  on  the  Thetford  case,  is  led  into  an 
error  respecting  the  nature  of  that  case ;  and,  upon 
examination,  it  is  quite  clear  he  is  led  astray  by 
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having  taken  the  case  from  Duke  and  not  from 
Coke ;  thinking  that  Duke  gave  the  report  (as  he 
generally  does)  in  the  same  terms  as  Coke,  Lord 
Eldon  conceived  he  might  safely  take  it  there :  it 
is  accurately  given  in  Coke,  it  is  not  so  accurately 
given  in  Duke ;  and  upon  the  difference  between 
the  two  reports  hinges  almost  entirely,  in  my  opi- 
nion, what  I  venture,  with  great  respect  to  that 
noble  and  learned  Lord,  to  state  to  be  an  erroneous 
view  which  he  took  of  the  Thetford  case. 

The  Thetford  case  goes  on  this  principle :  it  lays 
down  that  where  nothing  is  said  of  surplus  (for  it  is 
only  in  cases  where  nothing  is  said  that  the  question 
can  arise),  then  you  may  safely  assume  that  it  is  given 
to  the  charity  out  and  out,  and  not  to  the  trustees ; 
that  is,  if  it  is  exhausted  by  the  gift  to  that  charity. 
Suppose,  for  instance,  as  in  the  Thetford  School 
c^e,  I  gave  land  to  the  amount  ofSOL  by  the  year 
(stating  the  revenue)  to  A.  and  B.  in  trust  for  the 
charity  C,  if  I  give  ISL  to  one,  3L  to  another,  and 
^L  to  a  third  master,  or  other  party  within  the 
scope  of  the  charity,  and  will  and  declare  that  those 
three  sums  15/.  a  year,  3L  a  year,  and  2L  a  year 
respectively,  shall  at  all  times  be  paid  to  such  per* 
sons ;  as  those  sums,  taken  together,  amount  to  90L 
which  is  all  given  to  the  trustees  A.  and  B.  for  the 
use  of  the  charity,  the  rule  of  the  Thetford  case  is 
this,  that  this  exhaustion  of  the  fund  indicates  the 
mind  of  the  donor  or  the  founder's  intention,  that 
the  whole  should  be  for  charity,  and  that  no  part 
should  be  beneficiary  to  the  trustees.  Such  a  dis- 
position  raises  an  implied  trust  for  the  school  quoad 
any  future  contingent  surplus ;  it  disposes  of  all  pos- 
sible surplus,  and  leaves  no  question  of  this  descrip* 
tion  ever  to  arise  in  such  a  case.    But  it  is  very 
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deferent  when  instead  of  giving  151,  SL  and  21, 1 
give  15L  and  SL,  and  leave  2L  unappropriated,  thep 
the  rule  of  the  Thetford  case  does  not  apply :  as 
there  is  an  unappropriiit^d  surplus  the  argument 
faQs,  and  the  principle  and  the  rule  derived  from 
that  case  fail  also.  The  surplus  of  1/.  10^.  not 
given,  takes  it  oqt  of  the  rule  of  the  Thetford  cas^ 
and  leaves  it  to  rest  on  the  other  ^nd  general  prin- 
ciples governing  sitch  questions. 

The  question  then  arises.  What  is  the  intention? 
I  infer  the  intention  from  the  other  circumstances 
which  I  have  already  stated,  namely,  that  Middleton 
School  is  not  the  only  object  of  the  bpunty ;  the 
ax  scholarships  to  Brazen  Nose  are  not  to  be  taken 
from  Middleton  School  lads  solely,  but  may  be  taken 
from  Whalley  and  Bumeley,  which  are  ppt  men-r 
tioned  in  the  endowment,  and  failing,  Whalley  and 
Bumeley  may  also  be  taken  from  other  schools. 
The  other  circumstance,  of  a  similar  description, 
is  that  the  poor  scholars  of  Brazen  Nose  (quite 
independently  of  Middleton,  or  even  Whalley  or 
Bumeley,  or  even  Lancashire  scholars  at  all,)  are 
to  receive  the  benefit  of  the  other  lands,  to  the 
amount  of  lOOL  a  year,  to  take  and  hold  which  in 
mortmain  licence  is  also  given. 

Another  circumstance  leading  to  the  same  con- 
clusion is  this,  that  the  rules,  regulations,  and 
ordinances  which  the  governors  are  empowered  to 
make  are  perfectly  general,  all  matters  touching 
the  school  and  its  concerns;  they  are  from  time  to 
time  to  be  varied,  and  they  are  to  be  specifically 
directed  to  the  revenues,  receipt,  management,  and 
disposition  of  the  said  revenues. 

Last  of  all  comes  the  lapse  of  time ;  050  years 
have  elapsed  since  the  foundation  of  the  school, 
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1834.  and  there  is  no  trace  pretended  to  be  visible  of  any 
other  application  of  the  surplus  except  to  Brazen 
Nose  College.  This  may  not  be  decisive,  but  it  is 
very  strong,  and  goes  very  far  indeed,  as  I  shall  have 
occasion  to  shew  in  the  next  case  otl^  Attorn^- 
General  v.  Hungetford^  to  which,  therefore,  I  ad- 
journ that  remark.  It  raises  not  a  bar  but  a 
great  obstacle  to  any  alteration  to  be  made  in  the 
practice  respecting  the  distribution  of  the  fund. 
The  Coventry  case  ♦,  the  case  of  the  Attorney^ 
General  v.  The  Mayor  qf  Bristol^  and  other  cases, 
to  which  I  might  rejfer,  both  recent  and  less  recent, 
clearly  bear  out  the  principle  on  which  this  deci- 
sion has  proceeded,  and  therefore  I  have  no  hesi- 
tation whatever,  though  without  costs,  in  moving 
your  Lordships  that  this  decree  be  affirmed. 

•  2  Vera.  S97.,  and  in  D.  P.  7  Bro.  P.  C.  2S5. 
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IRELAND. 
(court  of  chancery.) 

The  Right  Honourable  Francis' 
Blackburne,  His  Majesty's  At- 
torney-General for  Ireland,  at 
the  relation  of  William  Charles  ^Appellant; 
QuiN,  Esq.  Secretary  to  the 
Commissioners  of  Education  in 
Ireland 

Thomas  William  Hungerford, 
George  Charles  Jeffries,  C.  H. 
Saint  John,  Earl  O'Neill,  John 
L.  Broderick,  Henry  Earl  of 
Shannon,  George  Viscount  Mid-  y  Respondents. 
DLETON,  The  Right  Rev.  Samuel, 
Lord  Bishop  of  Cork,  Thomas 
Poole,  Esq.,  and  the  Commis- 
sioners of  Education  in  Ireland  - 

In  the  year  1710,  lands  in  Ireland,  having  recently  before 
they  were  vested  in  trustees  for  a  charity  been  let  for  IQQL 
per  annum,  which  as  fiur  as  appeared  was  a  fair  rent,  were 
leased  by  the  trustees  at  the  same  rent,  for  a  term  of  three 
lives,  upon  a  premium  of  SOtf  .,  with  a  covenant  for  perpetual 
renewal  upon  the  dropping  of  a  life,  paying  25i.  for  each 
renewal.  In  1782  the  lease  was  renewed  upon  payment  of 
the  fine.  ' 

Upon  mformation  filed  to  rescind  the  lease :  Held,  under  the 
circumstances,  the  state  of  Ireland  at  the  date  of  the  original 
lease,  the  practice  of  the  country  relating  to  such  leases,  and 
the  long  acquiescence,  that  the  interest  of  the  lessee  ought 
not  to  be  disturbed. 
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^^^      Elizabeth  countess  of  Orkney,  before  her 
ATTOftyKT     marriage  with  George  Earl  of  Orkney,  by  inden- 
OBNMAL      J^J,gg  of  lease  and  release,  bearing  date  on  the  22d 
HoiosmrosD.  and  23d  days  of  November,  in  the  year  1695, 
and  made  between  the  Countess,  by  the  name  of 
Elizabeth  Villiers,   of  the  city  of  Westminster, 
spinster,  of  the  first  part ;  the  said  Earl,  by  his 
then  name  of  the  Honourable  George  Hamilton, 
of  the  second  part;  and  the  Right  Honourable 
Edward  Lord  Viscount  Villiers^  eldest  brother  of 
the  said  Elizabeth  Villiers,  and  Thomas  Broderick, 
Esquire,   of  the  third  part,   conveyed  to  Lord 
Viscount  Villiers    and    Thomas  Broderick,  and 
their  heirs,  all  her  estates  in  the  kingdom  of  Ire- 
land, with  the  appurtenances,  upon  the  several 
trusts  and  to  the  intents  and  purposes  declared  in 
and  by  one  indenture  tripartite,  bearing  even  date 
therewith,  and  made  by  and  between  the  same 
parties. 

By  the  indenture  so  referred  to^  it  was  declared 
and  agreed  as  to  the  several  honours,  manors  lands, 
tenements,  and  hereditaments  therein  mentioned, 
whereof  the  lands  and  hereditaments  herein^^after 
named  were  parcel,  that  the  said  Lord  Viscount 
Villiers  and  Thomas  Broderick^  and  the  survivor 
of  them,  and  the  heirs  and  assigns  of  such  surviv<H'» 
should  from  time  to  time^  and  at  all  times  there- 
after, grant  and  convey  the  same  to  such  uses  and 
purposes,  and  subject  to  such  cliarges,  provisions, 
conditions,  limitations,  and  power  of  revocation  and 
limitation  of  new  uses  and  estates,  as  she  the  ssid 
Elizabeth  Villiers  from  time  to  time,  whether  under 
coverture  or  sole,  by  any  writing  ot  writings  by  b^ 
signed  in  the  presence  of  two  or  more  credible  wit- 
nesses, or  by  her  last  will  and  testament  in  writing. 
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sigaed  and  attested  as  aforesaid,  should  direct  and       18S4. 

By  indentures  of  lease  and  release,  the  release  «'m>»az. 
bearing  date  the  2Sd  day  of  October  in  the  year  HuircsKroRD. 
1696,  made  between  the  said  GeOrge  Earl  of  Ork^ 
ney  o£  the  first  part,  the  said  Elizabeth  Countess 
of  Orkney,  his  wife^  of  the  second  part,  the  said 
Lord  Viscount  Villiers  and  Thomas  Broderick  of 
the  third  part,  and  Allan  Broderick,  Esquire,  then 
his  Majesty's  Attorney-General  in  Ireland,  and 
Laurence  Clayton,  Esquire,  of  the  fourth  part, 
reciting,  amongst  other  things,  that  the  said  Coun- 
tess was  resolved  to  erect  and  found  aschooUhouse 
with  all  suitable  conveniences  in  the  town  of  Mid- 
dletOD,  in  the  barony  of  Imokelly  and  county  of 
Cork,  and  to  establish  a  free-school  there,  and  to 
endow  the  same  with  a  perpetual  maintenance  for 
the  education  of  youth,  with  exhibitions  to  be 
allowed  to  certain  persons  at  the  university  who 
should  have  their  education  at  the  said  school,  ac- 
cording to  such  rules,  statutes,  and  ordinances  as 
the  said  Countess  should  make,  or  in  case  of  her  not 
ddng  so,  as  the  greater  number  of  the  governors 
of  the  said  school  should  make ;  and  that  in  the 
mean  time  the  said  persons,  or  the  major  part  of 
them,  should,  when  the  said  school  was  in  readiness 
for  the  reception  of  scholars,  or  sooner  if  they 
should  see  occasion,  appoint  a  head  schoolmaster 
of  the  said  school,  and  an  usher  under  him,  and  a 
master  to  teach  to  write  and  cast  accounts,  unless 
the  said  governors,  or  the  major  part  of*  them, 
should  find  out  a  person  qualified  to  undertake  both 
the  said  employments  of  usher  and  writing  master ; 
and  that  after  the  expenses  of  building  the  said 
school4iouse,  out-houses,  and  other  conveniences 
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should  be  paid,  there  should  be  yearly  paid  to  the 
schoolmaster  the  sum  of  100/.,  to  the  usher  the  sum 
of  20/.|  to  the  person  who  should  teach  writing  and 
casting  accounts,  whether  the  same  person  that 
was  usher,  or  another,  the  sum  of  SO/.,  and  that 
the  sum  of  10/.  per  annum  should  be  laid  by  every 
year  as  a  fund  for  repairs  to  the  school-house  and 
other  houses,  and  for  contingent  charges,  and  that 
the  sum  of  50/.  per  annum  should  be  paid  as  exhi- 
bitions to  scholars  at  the  university,  who  had  been 
educated  at  the  said  school,  in  such  proportions 
and  for  so  long  time  as  the  major  part  of  the  go- 
vernors for  the  time  being  should  direct,  no  one 
exhibition  to  exceed  15/.  per  annum ;  and  until 
there  should  be  such  scholars  who,  in  the  judgment 
and  opinion  of  the  major  part  of  the  governors, 
should  be  deserving  of  such  allowance,  the  same 
should  be  employed  for  such  other  charitable  uses 
and  pui7>oses  in  the  said  town  of  Middleton,  or  near 
the  same,  or  elsewhere  within  the  said  kingdom  of 
Ireland,  as  to  the  said  governors  for  the  time  being, 
or  the  greater  part  of  them,  should  seem  best;  and 
that  in  the  first  place  the  rents,  issues,  and  profits 
of  the  said  lands  and  premises  should  then  imme- 
diately go  and  be  applied  towards  the  purchasing 
and  preparing  a  fit  and  convenient  place  and  ma- 
terials necessary  for  erecting  a  school-house  and 
other  fitting  houses  and  conveniences  for  the  master, 
usher,  and  boarders,  and  for  and  towards  the  build- 
ing the  same  in  such  part  of  the  said  town  of  Middle- 
ton,  and  afler  such  manner  and  form,  as  she  the  said 
Countess,  or  such  other  person  or  persons  whom 
she  had  or  should  depute  for  that  purpose,  should 
order  and  direct :  It  is  by  said  last-mentioned  in- 
denture of  release  witnessed,  that  for  the  purposes 
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therein  mentioned  she  the  said  Elizabeth  Countess       18S4. 
of  Orkney,  with  the  concurrence  of  the  said  Earl 
her  then  husband,  according  to  the  said  power  to 
her  reserved,  and  by  virtue  of  all  and  every  other 
powers  and  authorities,  did  thereby  declare,  limit, 
and  appoint  that  the  said  Edward  Lord  Viscount 
Villiers  and  Thomas  Broderick,  and  the  survivor 
of  them,  his  heirs  and  assigns,  should  and  might 
grant  and  convey  unto  the  said  Allan  Broderick 
and  Laurence  Clayton,  and. their  heirs,  her  said 
estates  in  Ireland  by  the  name  and  description  of 
the  towns  and  lands  of  Dowlas  alias  Dringas,  con- 
taining by  estimation  257  a.  1  r.  8  p.  ;  the  lands 
of  Ballylehortig,  containing  by  estimation  114  a. 
1  r.  14  p.  ;  the  lands  of  Ballyrenegan,  containing 
by  estimation  393  a.  Or.  14  p.;  the  lands  of  Bally- 
nemaule,  containing  by  estimation  163  a.  Or.  32p.; 
the  lands  of  Ballydonagha,  containing  by  estimation 
40  a.  2r.  4 p.;  and  the  lands  of  Tullaghloanea/^ 
TuUaghlane,  containing  by  estimation  64  a.  3r. 
24  p. ;  all  which  said  lands  and  premises  are  situate 
in  the  barony  or  baronies  of  Kinnelea  and  Kirre- 
curry,  in  the  said  county  of  Cork ;  and  all  other 
the  towns  and  lands  within  the  said  barony  or  baro- 
nies formerly  leased  to  Sir  John  Meade,  Knight, 
by  the  then  late  King  James  the  Second,  when 
Duke  of  York,  at  the  rent  of  100/.  per  annum ; 
and  also  the  towns  and  lands  and  hereditaments  of 
Kilgobbin  and  Ballyscobeg,  situate  in  the  barony 
of  Carbery  and  county  of  Cork,  containing  by  esti- 
mation 851  A. ;  and  all  other  the  towns  and  lands 
within  the  said  barony  of  Carbery  formerly  let  unto 
William  Woith,  Esq.  by  the  then  late  King  James 
the  Second,  when  Duke  of  York,  at  the  yearly  rent 
of  101/. ;  to  hold  the  same,  with  the  appurtenances. 
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1 834.       to  the  said  Allatr  Broderick  and  Laurence  Qayton, 
their  heirs  and  assigns  for  ever;  but  upon  trust 
from  time  to  time  for  ever  to  dispose  of  all  the 
rents  and  profits  thereof  towards  the  purchasing 
and  providing  a  convenient  place  and  materials  for 
the  building  of  a  school-house  and  other  fitting 
houses  and  conveniences  for  a  master  and  the  usher, 
and  for  the  reception  of  boarders  and  scholars,  and 
such  other  suitable  accommodations  and  buildings 
within  the  said  town  of  Middleton,  and  in  such 
manner  and  form,  as  should  from  time  to  time  be 
ordered  and  directed  by  the  said  Countess,  or  by 
such  person  or  persons  as  should  be  nominated  by 
the  said  Countess  for  that  purpose ;  and  after  the 
said  school  and  school-house  and  other  buildings 
and  accommodations  should  be  finished,  and  the 
charges  thereof  fully  satisfied,  then  for  and  towards 
the  pa3anent  and  discharge  of  the  respective  allow- 
ances, salaries,  and  pensions  therein  and  herein  be- 
fore mentioned ;  and  the  said  Countess  of  Orkney 
did  thereby  appoint  the  said  Thomas  Broderick  to 
frame  models  and  contract  for  ground,  materials, 
and  other  necessaries,  and  to  do  all  other  things  in 
order  to  the  finishing  the  said  school-house  and 
out-houses  and  conveniences  at  Middleton  afore- 
said, and  she  thereby  directed  that  the  rents,  issues, 
and  profits  of  the  said  premises  should  be  paid  to 
him,  or  to  such  other  person  as  he  should  depute 
for  that  purpose ;  and  the  said  Countess  did  thereby 
further  direct  and  appoint  that  the  said  George 
Earl  of  Orkney,  William  Earl  of  Inchiquin,  Thomas 
Broderick,  Laurence  Clayton,  Allan  Broderick,  and 
Samuel  Maynard,  Esq.,  and  Lieutenant  Peter  Bet- 
tesworth,  and  their  heirs,  together  with  the  Bishop 
of  Cork  and  the  Sovereign  of  Middleton  for  the 
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time  being,  should  be  governors  of  the  said  school,  1834. 
and  the  revenues  thereof,  and  that  they  or  their 
saccessOTS,  or  the  major  part  of  them  who  should 
happen  to  be  present  there  from  time  to  time,  in 
case  the  said  Countess  should  not  frame  and  esta- 
Uish  orders  and  rules  for  the  government  of  the 
said  school,  and  the  disposition  of  the  revenues  of 
the  said  estates^  ^ould  make  such  rules  and  regu- 
lations from  time  to  time  as  they  should  find  con- 
venient,  and  that  the  Bishop  of  Cork  and  the 
Sovereign  of  Middleton  for  the  time  being  should 
be  always  governors  of  the  said  school  and  reve- 
nues^ and  that  upon  the  death  of  any  of  the  said 
governors,  thq  major  part  of  the  surviving  governors 
happening  to  be  present  should  elect  a  new  go- 
vernor or  governors  in  their  place :  And  the  said 
indenture  further  witnessed,  that  the  said  Edward 
Lord  Viscount  Viliiers  and  Thomas  firoderick,  in 
pursuance  of  the  before-mentioned  directions  of 
the  said  Countess  of  Orkney,  and  in  execution  of 
the  trusts  in  them  reposed,  did  grant  and  convey 
unto  the  said  Allan  Broderick  and  Laurence  Clay- 
ton the  said  towns,  lands,  tenements,  hereditaments, 
and  premises,  to  hold  the  same  unto  them  and  their 
heirs  and  assigns  for  ever,  to  the  intents  and  pur- 
poses and  upon  the  trusts  therein  specified. 

The  dee^  did  not  appear  to  have  been  enrolled, 
and  could  not  be  found. 

By  an  indenture  of  release  bearing  date  the  26th 
of  March,  1703,  made  between  Sir  Cyril  Wick, 
Knight,  Francis  Annesley,  John  Baggs,  John  Tren- 
chard,  John  Isham,  Henry  Langford,  James  Hooper, 
John  Carey,  Sir  Henry  Sheare,  Knight,  Thomas 
Harrison,  William  Fellows,  and  Thomas  Rawlings, 
surviving  trustees  nominated  and  appointed  for 
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18S4>.  putting  in  execution  the  powers  and  authorities 
enacted  in  and  by  a  then  late  act  of  parliament 
made  in  England  in  the  eleventh  and  twelfth  years 
■oMi^ED.  of  the  reign  of  King  William  the  Third,  entitled 
«*  An  Act  for  granting  an  Aid  to  his  Majesty  by 
«*  Sale  of  the  forfeited  and  other  Estates  and  Inte- 
<<  rests  in  Ireland,  and  by  a  Land  Tax  in  England," 
for  the  several  uses  and  purposes  therein  mentioned, 
of  the  one  part,  and  the  before  named  Allan  Bro- 
derick  and  Laurence  Clayton  of  the  other  part,  after 
in  part  reciting  the  said  several  deeds,  and  also  re- 
citing that  the  said  lands,  tenements,  hereditaments, 
and  premises  in  and  by  the  said  deed  of  2dd  of 
October,  I696,  granted  and  conveyed  to  the  said 
Allan  Broderick  and  Laurence  Clayton,  and  their 
heirs,  being  part  of  the  inheritance  called  the  pri- 
vate estate  of  his  then  late  Majesty  King  James 
the  Second,  were  amongst  other  lands  by  the  said 
act  of  Parliament  vested  in  the  said  Sir  Cyril  Wick, 
Francis  Annesley,  John  Baggs,  and  the  otlier  per- 
sons therein  named  trustees,  to  the  several  uses 
and  upon  the  trusts  in  the  said  act  particularly 
mentioned,  and  that  all  grants  before  made  thereof, 
or  any  part  thereof,  by  his  said  then  late  Majesty 
King  William,  to  any  other  person,  were  made 
void ;  and  further  reciting,  that  by  one  other  act 
made  in  England  in  the  first  year  of  the  reign  of 
her  then  Majesty  Queen  Anne,  for  relief  of  Francis 
Spring  and  other  Protestant  tenants  of  the  forfeited 
estates  in  Ireland,  in  respect  of  the  real  improve* 
ments,  and  for  confirming  a  Protestant  settlement 
at  Portarlington,  and  of  a  charity  at  Middleton  in 
the  county  of  Cork,  and  other  purposes :  It  was 
amongst  other  things  enacted,  that  the  said  trus- 
tees, or  any  seven  or  more  of  them,  were  thereby 
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required  to  make  good  and  sufficient  conveyances 
of  all  and  singular  the  premises  with  their  appur- 
tenances unto  the  feoffees  therein  mentioned,  and 
their  heirs,  to  the  uses  in  the  said  conveyance  made 
by  the  said  Countess  of  Orkney  mentioned,  they 
the  said  Sir  Cyril  Wick,  Francis  Annesley,  John 
Baggs,  and  the  other  trustees  therein  and  herein 
before  named,  did,  by  the  last  mentioned  indenture, 
release  and  confirm  unto  the  said  Allan  Broderick 
and  Laurence  Clayton,  and  their  heirs,  the  said 
towns,  lands,  tenements,  hereditaments,  and  premises 
granted  and  conveyed  by  the  said  recited  indenture 
of  release  of  the  23d  of  October,  I696,  to  hold  the 
same  unto  them  and  their  heirs  and  assigns  for  ever, 
to  the  intents  and  purposes  therein  and  herein 
before  declared  and  limited. 

Allan  Broderick  and  Laurence  Clayton  accepted 
of  the  trusts  so  as  aforesaid  vested  in  them  by 
the  said  indentures  of  the  2Sd  of  October,  1696, 
and  26th  of  March,  I7OS,  and  entered  into  the 
possession  or  receipt  of  the  rents,  issues,  and  profits 
of  the  said  lands,  tenements,  hereditaments,  and 
premises,  and  erected  a  school-house  and  other 
necessary  buildings  as  directed  by  the  said  Coun- 
tess of  Orkney  in  the  deed  of  the  28d  of  October, 
1696,  and  a  head  master,  an  usher,  and  a  writing 
master  were  appointed  by  the  governors  of  the 
school,  or  the  major  part  of  them,  and  the  school 
was  carried  on  for  many  years  in  the  manner  di- 
rected by  the  deed. 

On  the  19th  day  of  October  in  the  year  17IO,  a 
lease  was  made  and  executed  by  and  between  the 
said  Allan  Broderick  and  Laurence  Clayton,  under 
the  description  of  trustees  appointed  by  the  deed 
of  the  Earl  and  Countess  of  Orkney  for  erecting 
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18S4.  a  free-school  at  Middleton,  of  the  one  part,  and 
Francis  Daunt*  Gentleman,  of  the  other  part; 
whereby  the  said  Allan  Broderick  and  Laurence 
Clayton,  in  consideration  of  the  sum  of  SOOL  ster- 
ling to  them  paid  as  a  fine  by  the  said  Francis 
Daunt,  and  of  the  rents  and  covenants  in  the  said 
lease  reserved,  did  demise  and  set  unto  the  said 
Francis  Daunt,  the  said  towns  and  lands  of  Bally- 
regane,  Clagheen,  Dirrinagash,  Ballinamaule,  and 
Ballynveneitigg,  containing  by  common  estimation 
four  plough  lands  with  the  appurtenances,  to  hold 
the  same  unto  the  said  Francis  Daunt,  his  heirs, 
executorsi  administrators,  and  assigns,  for  the  life 
and  lives  of  Richard  Daunt  and  William  Daunt, 
sons  of  the  said  Francis  Daunt,  and  the  life  of  one 
Henry  Daunt,  and  of  the  survivor  and  survivors  of 
them,  at  the  yearly  rent  of  100/.  sterling,  payable 
half  yearly,  on  the  days  and  times  and  in  the  man* 
ner  therein  mentioned,  and  which  said  lease  con- 
tains a  covenant  on  the  part  of  the  said  Allan 
Broderick  and  Laurence  CUyUm^  their  heirs  and 
assigns,  to  renew  the  said  lease  from  time  to  time 
for  ever,  on  the  payment  of  the  sum  of  25A  as  a 
renewal  fine  on  the  fall  of  each  life,  and  that  the 
said  Allen  Broderick  and  Laurence  Clayton  stood 
seised  of  no  other  estate  therein  than  that  which 
passed  unto  them  by  virtue  of  the  said  conveyance 
made  by  the  said  Earl  and  Countess  of  Orkney  to 
them  as  trustees  for  erecting  the  free-school  at 
Middieton,  which  was  confirmed  by  the  said  then 
late  act  of  Parliament 

By  another  indenture  of  lease,  dated  the  26tii 
day  of  April  in  the  year  1712,  Allan  Broderick 
and  Laurence  Cl^ton  demised  the  residue  of  the 
lands  to  one  Thomas  Hodges  and  William  Ware, 
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and  their  heirs  for  three  lives^  with  a  like  covenant      1894>. 
for  perpetual  renewal  at  the  like  rent  of  lOOA  a 
year. 

Francis  Daunt,  under  the  before  mentioned  lease,  uD]fa»io»ii. 
entered  into  the  possession  of  the  lands  and  pre-> 
mises  thereby  demised  to  him,  and  he  and  tliose 
deriviog  under  him  continued  to  enjoy  the  same, 
and  paid  the  rent  reserved  by  the  lease  to  the  per- 
sons from  time  to  time  authorised  to  receive  the 
lame. 

The  several  persons  named  as  governors  died, 
leaving  George  Earl  of  Orkney  the  survivor,  and 
after  his  death,  George,  then  Lord  Viscount  Mid- 
dleton,  was  duly  elected  a  governor  in  his  place, 
and  the  Right  Honourable,  then  Lord  Shannon, 
Lord  Inchiquin,  Lord  Viscount  Middleton,  Henry 
Lord  Boyle,  afterwards  Earl  of  Shannon,  and  die 
then  Lord  Bishop  of  Kilmore,  were  at  different 
times  duly  appointed  to  be  governors  upon  the 
death  of  other  goramors  according  to  the  provi-^ 
sions  of  the  deeds*  And  Henry  Eaii  of  Shannon 
and  George  Lofd  Viscount  Middleton  were  the 
only  persons  appointed  who  were  living. 

Allan  Broderick  survived  Laurence  Clayton,  and 
became  seised  of  the  reversion  of  and  in  the  said 
famds  and  premises,  and  was  afterwards  created 
Lord  Viscount  Middleton 

By  an  indenture,  bearing  date  on  the  Idth  of  June 
in  the  year  17S2,  and  made  by  and  between  George 
Charles  Jeffreys  by  his  guardian  Arabella  Jeffreys 
of  the  city  of  Dublin,  widow,  John  O'Neill,  then 
of  Shanes  Castle,  in  the  county  of  Antrim,  Esquire, 
afterwards  the  Right  Honourable  John  Lord  Baron 
ONdU,  and  the  Reverend  Laurence  Broderick, 
Doctor  of  Divinity,  and  Jane  Broderick  his  wife, 
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1834.  of  the  one  part ;  and  George  Daunt  and  William 
Fuller  Daunt,  Esquires,  of  the  other  part }  after 
reciting  the  lease  of  the  19th  of  October,  1710, 
uovuikroftD.  ^^^  ^^^^  the  fee  simple  and  inheritance  of  the  said 
lands  and  premises  was  then  vested  in  the  said 
George  Charles  Jeffreys,  John  O'Neill,  and  Jane 
Broderick  as  the  heirs-at-law  of  the  said  Lord  Mid- 
dieton,  who  had  survived  the  said  Laurence  Clay- 
ton, and  that  the  estate  and  interest  of  the  said 
Francis  Daunt  had  become  vested  in  the  said 
George  Daunt  and  William  Fuller  Daunt,  who 
were  then  entitled  to  the  said  lands  and  premises, 
and  to  the  benefit  of  the  covenant  for  renewal  con- 
tained in  the  said  leases;  they  the  said  George 
Charles  Jeffreys,  John  O'Neill,  Laurence  Broderick 
and  Jane  his  wife,  for  and  in  consideration  of  the 
said  sum  of  S5/.  as  a  renewal  fine,  and  for  the  other 
considerations  therein  mentioned,  demised,  granted, 
and  set  the  said  several  towns,  lands,  hereditaments, 
and  premises  comprised  in  the  said  lease  of  the  19th 
of  October,  17 10,  with  their  appurtenances,  unto 
the  said  George  Daunt  and  William  Fuller  Daunt, 
their  heirs  and  assigns,  for  the  lives  and  life  of  the 
said  George  Daunt  and  William  Fuller  Daunt,  and 
George  then  Prince  of  Wales,  afterwards  King 
George  the  Fourth,  and  the  survivors  and  survivor 
of  them,  at  and  under  the  said  yearly  rent  of  lOOL, 
and  the  indenture  contained  a  covenant  for  the 
perpetual  renewal  of  the  lease  on  payment  of  a  fine 
of  25L  on  the  fall  of  each  life- 

George  Daunt  and  William  Fuller  Daunt,  con- 
tinued from  the  date  and  execution  of  the  last- 
mentioned  lease  or  renewal  in  the  receipts  of  the 
rents,  issues,  and  profits  of  the  lauds  and  premises 
therein  comprised  during  their  respective  lives,  and 
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George  Daunt  having  died  on  the  5th  of  May,  ^^^^ 
1814,  all  his  estate  and  inheritance  in  the  lands 
and  premises  became  legally  vested  in  William 
Fuller  Daunt,  who  continued  seised  and  possessed  HUKosArom. 
thereof  during  the  terra  of  his  life.  William  Fuller 
Daunt  died  in  the  year  1815,  and  thereupon  the 
lands  and  premises,  and  all  the  estate,  term,  and 
interest  of  William  Fuller  Daunt  thereto,  became 
vested  in  his  only  child  and  heiress-at-law,  Joanna 
Hungerford  otherwise  Daunt,  the  wife  of  Thomas 
Hungerford,  Esquire.  Joanna  Hungerford  died  in 
the  year  1825,  leaving  Thomas  William  Hunger- 
ford, her  only  child  and  heir-at-law,  who  thereupon 
claimed  to  be  seised  of  the  lands  and  premises,  and 
to  be  entitled  to  the  benefit  of  the  covenant  for 
renewal  contained  in  the  lease  of  the  19th  of 
October,  I7IO,  and  he  accordingly  entered  into 
and  continued  in  the  receipts  of  the  rents  and 
profits  of  the  lands  and  premises. 

The  surviving  governors  of  the  school  were  the 
Right  Honourable  Henry  Earl  of  Shannon,  George 
Viscount  Middleton,  the  Right  Reverend  Samuel 
Kyle,  now  Bishop  of  Cork,  and  Thomas  Poole, 
Esquire,  Sovereign  of  Middleton. 

The  Appellant,  on  the  l6th  day  of  April,  1828, 
exhibited  his  information  in  the  High  Court  of 
Chancery  in  Ireland,  against  Thomas  William  Hun- 
gerford, George  Charles  Jeffreys,  Charles  Henry 
St  John  Earl  O'Neill,  John  Laurence  Broderick, 
Henry  Earl  of  Shannon,  George  Viscount  Middle- 
ton,  the  Right  Reverend  Samuel  Lord  Bishop  of 
Cork,  Thomas  Poole,  Esquire,  Sovereign  of  Mid- 
dleton, and  the  commissioners  of  education  in  Ire- 
land, thereby  stating  the  several  matters  herein- 
before mentioned  and  particularly  that  from  the 
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^•isilness  ci  the  reserved  rents  in  the  two  lesaes, 
the  exhibitions  to  scholars  from  the  school,  many 
QSMXEA.L  years  ago,  were  greatly  diminished  in  number  and 
BUMaBRFOM.  amount,  and  for  some  years  past  had  been  entirely 
given  up,  and  the  50/.  provided  for  the  same  by 
the  said  deed  had  been  from  time  to  time  applied 
to  the  repair  of  the  school- house  and  buildings 
along  witli  the  yearly  snm  of  10/1,  but  both  had 
been  quite  insufficient  to  keep  it  in  repair,  and  in 
consequence  thereof  the  school-boose  and  the  build- 
ings attached  thereto,  for  sevei^  years  past,  had 
been  in  a  very  dilapidated  and  ruinous  state,  and 
totally  unfit  for  the  uses  and  purposes  for  which 
they  were  originally  intended,  and  the  salaries  ori- 
ginally appointed  for  the  master  and  ushers  were 
too  small  for  efficient  and  respectable  persona  filling 
these  offices ;  in  consequence  of  which  several  cir- 
cumstances, the  number  of  boys  boarded  and  taught 
thereat,  which  formerly  amounted  to  from  seventy 
to  eighty,  or  thereabouts^  gradually  diminished, 
and  for  some  years  past  there  had  not  been  any 
scholars  educated  at  the  school,  and  that  the  school 
and  charitable  establishment  could  be  no  longer 
sustained,  if  the  leases  should  be  allowed  to  stuid 
and  be  perpetually  renewed* 

The  information  prayed  that  the  lease  of  the 
19th  of  October,  1710,  and  the  new  lease  of  the 
13th  of  June,  1782,  might  be  set  aside  and  decreed 
fraudulent  and  void,  and  in  violation  of  the  trusts 
reposed  in  the  persons  who  made  the  same,  and  be 
delivered  up  to  be  cancelled,  and  that  an  account 
might  be  taken  of  the  rents,  issues^  and  profits  of  the 
said  lands  from  such  period  as  it  should  appear  that 
the  rents  thereof  had  been  received,  and  that  if 
necessary  new  or  additional  governors  might  be  ap- 
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pointed,  according  to  the  provisions  of  the  deed  of  ^^^^\ 
1696,  and  the  trusts  thereof  be  carried  into  full  and 
complete  execution,  and  that  the  said  lands  might 
be  set  again  for  proper  terms  of  years  at  a  full  and 
fair  value,  and  that  the  said  rents  in  arrear,  and  the 
rents  to  be  received  in  future  on  the  new  letting, 
might  be  applied  first  to  put  the  said  school  in  re* 
pair,  and  afterwards  to  keep  it  in  good  repair,  and  to 
the  other  purposes  mentioned  in  the  said  deed  of 
1696,  and  that  pending  this  cause  a  receiver  might 
be  appointed  to  receive  the  rents,  issues,  and  profits 
of  the  said  lands  and  premises^  and  that  if  neces- 
sary it  might  be  referred  to  one  of  the  masters  of 
this  Court  to  approve  of  a  proper  scheme  for  the 
management  of  the  said  school,  ^nd  the  application 
of  the  said  rents,  issues,  and  profits  thereof,  and 
that  informant  might  have  such  further  and  other 
relief  in  the  premises  as  the  nature  of  his  case  might 
require,  and  should  be  agreeable  to  equi^  and 
good  conscience. 

The  Defendant  Thomas  William  Hungerford, 
a  minor  under  the  age  of  twenty»one  years,  by 
Thomas  Hungerford,  his  guardian^  answered  the 
information,  on  the  17th  of  January,  18@9f  insisting 
that  from  the  nature  of  the  estate  given  to  the  trus- 
tees they  were  invested  with  absolute  power  to  deal 
with  the  property  as  they  thought  best  for  the  be- 
nefit  <^  the  fcMindation,  and  that  their  solemn  acts 
done  with  the  knowledge  and  according  to  the 
wishes  of  the  founders  of  the  charity  ought  not 
to  be  impeached,  especially  at  this  distance  of 
time,  otherwise  than  by  clear  substantial  proof  of 
fraud ;  and  that  the  original  trustees  were  men  of 
elevated  rank  and  stations,  —  one  of  them  the  At- 
torney-General of  Ireland,  and  subsequently  Lord 

H  H  4 


452  CASES   IN   THE   HOUSE   OF   LORDS 

1834.  Chief  Justice  of  her  Majesty's  Bench,  and  Lord 
^^^^^  Chancellor  of  Ireland ;  and  the  other  a  gentleman 
oxNEEAL  of  the  highest  character  and  respectability  in  the 
HuhoziiroBD.  county  of  Cork,  and  the  grandson  of  the  Lord 
Egmont ;  and  that  the  taking  of  fines  on  the  mak- 
ing of  original  leases  did  not  afford  any  argument 
of  fraud  in  the  trustees  or  the  lessors ;  on  the  con- 
trary, that  the  monies  taken  upon  the  fines  enabled 
the  trustees  more  effectually  at  once  to  carry  into 
execution  the  intention  of  the  founders,  who,  having 
reserved  to  themselves  power  to  make  bye-laws  and 
statutes  for  the  regulation  of  the  school,  roust  have 
been  anxious  to  put  it  in  operation  with  all  convenient 
speed;  that  it  must  have  been  highly  beneficial 
to  the  charity  to  obtain  the  command  of  a  sum  of 
money  to  erect  the  necessary  buildings,  and  meet 
the  other  expenses  of  opening  the  establishment; 
that  the  lease  was  made  by  virtue  of  full  powers 
vested  in  the  trustees,  who  even  entered  into  per- 
sonal covenants  to  that  effect  with  the  lessee; 
that  at  this  distance  of  time  it  roust  be  presumed 
that  the  lands  were  set  with  due  caution  on  both 
sides,  due  regard  to  the  interests  of  the  found- 
ation and  their  own  responsibility;  that  Francis 
Daunt  must  have  stood  in  the  relation  of  a  pur- 
chaser for  full  value  when  he  advanced  so  large  a 
sum  of  money  and  bound  himself  by  a  perpetual 
covenant  to  pay  renewal  fines ;  that  it  was  in- 
cumbent upon  the  informant  to  establish  by  the 
clearest  evidence  that  the  lease  was  made  at  a  gross 
under- value  and  firom  fraudulent  motives ;  that  the 
decline  of  the  school  was  owing  to  the  appoint- 
ment of  the  present  master,  and  not  to  the  exist- 
ence of  the  leases,  and  that  it  had  lost  its  character 
before  the  school-house  fell  into  decay ;  that  the 
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salaries  were  sufficient  to  provide  a  good  master  or       1834. 
ushers,  with  the  advantage  of  private  scholars,  as 
had  formerly  been  the  case  when  it  was  a  favourite 
establishment  of  high  repute  in  the  south  of  Ire-    HunaiitroBD. 
land ;  and  that  the  making  leases  in  perpetuity  or 
for  very  long  terms  was  a  mode  of  setting  lands 
then  usually  adopted  by  great  landed  proprietors 
in  Ireland,  in  consequence  of  the  frequent  disturb- 
ances in  that  country,  and  from  the  difficulty  of 
procuring  solvent  tenants  of  the  Protestant  reUgion 
to  expend  money  in  improvement  of  lands  on  short 
leases,  and  that  in  consequence  thereof  leases  for 
lives  with  covenants  for  perpetual  renewal  were 
granted  in  many  parts  of  Ireland,  and  that  the  very 
great  increase  in  value  of  lands  in  Ireland  about 
the  close  of  the  last  century  was  owing  to  the  ex- 
penditure of  capital  of  such  lessees  who  became 
local  proprietors,  and  represented  the  absentee 
head  landlords;  that  the  rent  resei-ved  upon  the 
said  leases  made  by  the  trustees  was  a  fair  rent, 
taking  into  consideration  the  fines,  and  that  the 
advance  of  the  fines  was  adequate  to  any  increase 
of  the  value  of  the  lands  in  17IO,  compared  with 
the  lease  stated  in  the  information  to  have  been 
made  by  King  James;   and  the  Defendant  sub- 
mitted that  it  would  be  most  unjust  to  disturb 
those  leases,  out  of  which  many  subordinate  inte- 
rests had  been  derived,  and  on  the  faith  of  which 
various  family  settlements  had  been  made,  and  also 
submitted  that  with  proper  management  the  rents 
and  fines  would  have  been  sufficient  for  the  pur- 
poses of  the  trust. 

The  other  Defendants  also  answered  the  inform- 
ation,  and  the  Appellant  having  replied,  the  Re- 
spondent and  said  other  Defendants  rejoined,  and 
issue  being  joined,  witnesses  were  examined  both 
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iss^.  on  the  part  of  the  Appellant  and  of  the  Respond- 
ent, and  publication  having  passed,  the  cause  was  set 
down  for  hearing  by  the  Appellant,  without  having 
made  any  of  the  persons  holding  by  lease  under  the 
Respondent,  parties  to  the  cause,  and  also,  without 
making  the  representatives  of  Samuel  Daunt,  who 
was  entitled  to  a  perpetual  rent-charge  of  85^  out 
of  the  said  lands'  parties. 

The  cause  was  heard  before  the  Chancellor  of 
Ireland  on  the  19th  and  20th  of  December,  1831, 
and  on  the  30th  of  January,  1832,  his  Lordship 
decreed,  that  as  between  the  Appellant  and  the 
Defendant  Thomas  William  Hungerford,  the  in- 
formation in  this  cause  should  be  dismissed  with- 
out costs,  and  that  as  to  the  Defendants  Charles 
Henry  St.  John  Earl  O'Neill,  George  Lord  Vis- 
count Middleton,  Henry  Earl  of  Shannon,  Thomas 
Poole,  John  Laurence  Broderick,  and  Samuel  Lord 
Bishop  of  Cork,  the  governors  and  trustees  of  the 
school,  they  should  have  their  costs  of  the  suit 
against  the  Appellant 
The  appeal  was  against  this  decree^ 

For  the  Appellants,  Sir  E.  Sugden, 
For  the  Respondents,    Mr.  Knight  and  Mr. 
JValpok. 

The  dictum  of  Lord  Eldon  in  The  Attamey- 
General  v.  Brooke,  18  Ves.  326.,  was  cited  for  the 
Appellants  as  conclusive,  that  trustees  of  a  charity 
have  no  authority  to  grant  a  lease  of  the  lands  held 
in  trust  with  a  covenant  for  perpetual  renewal 
At  the  conclusion  of  the  argument  the  Lord 
Chancellor  said  that  such  a  lease  might  not  be 
valid  in  England ;  but  that  the  case  of  lands  in 
Ireland  might  be  different,  and  that  he  was  de- 
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sirous  of  knowing  the  grounds  on  which  the  judg-       1854. 
ment  in  the  Court  below  proceeded.*  ^!^^^^^ 


UUUGBKrWLB, 


The  Lord  Chancellor.  —  My  Lords,  in  the  judg- 
ment in  the  last  case  (2%e  Attomey-General  v.   August  13. 
Brazen  Nose  College)  I  stated  to  your  Lordships 
that  I  should  have  occasion  in  commenting  upon 
this  case  to  mention  more  specifically  the  true  effect 
in  contemplation  of  the  law,  as  administered  in  our 
Courts  of  Equity,  of  lapse  of  time  in  matters  of 
charity,  and  this  opportunity  is  afforded  me  in  the 
facts  of  the  present  case,  though  they  do  not  pre* 
sent  themselves  in  so  large  a  form,  as  to  the  period 
of  time  which  has  elapsed  since,  as  they  did  in 
the  last  case.    This  is  an  appeal  from  a  decree  of 
the  Court  of  Chancery  in  Ireland  made  upon  an 
information  \  that  information  having  been  filed  by 
the  Attorney-General  of  Ireland  to  set  aside  a  lease 
of  lands  belonging  to  a  charity,  upon  the  ground 
of  improvidence  and  breach  of  trust,  the  lease 
having  been  granted  for  three  lives  with  a  cove* 
nant  for  perpetual  renewal.    The  general  question 
raised  upon  this  information  here  and  in  the  Court 
below  was,  whether  such  a  lease  is  good,  or  void,  or 
voidable  ?  The  precise  question,  strictly  speaking, 
is,  whether  or  not  under  the  circumstances  attend- 
ing this  case  relating  to  a  charity  land,  this  lease  is 
to  be  sustained  or  set  aside  by  a  Court  of  Equity  ? 

I  stated,  at  the  conclusion  of  the  argument  that 
it  had  a  strange  aspect  to  my  mind,  accustomed 
to  the  course  of  proceedings  in  English  CourtSt 
and  accustomed  to  the  manner  in  which  lands  are 
leased,  whether  by  lease  or  by  fines  in  this  country, 
to  find  a  charity  lease  sustained  which  was  in  fact 

*  See  the  note  at  the  end  of  the  case. 

The  priQctpal  arguments  and  authorities  on  both  sides  are 
noticed  in  the  judgments  at  the  end  of  the  case. 
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a  perpetuity.  I  nevertheless  then  said  that  although 
this  gave  me  an  impression  unfavourable  to  the 
judgment  of  the  Court  below.  —  it  might  be  very 
possible  for  me  upon  examination  to  find  it  bot- 
tomed upon  sound  principle ;  for  I  then  intimated 
that  in  Ireland,  and  in  that  part  of  Ireland  in  which 
these  lands  lay,  this  lease,  at  the  time  when  it  was 
granted,  might  be  a  provident  and  proper  lease. 
This  supposition  or  anticipation  of  mine  has  been 
amply  confirmed  by  the  examination  which  I  have 
bestowed  upon  the  circumstances  of  the  case  and  of 
the  charity,  and  I  am  prepared  to  move  your  Lord- 
ships to  affirm  the  judgment,  upon  the  grounds 
which  I  now  proceed  to  state. 

This  was  a  lease  granted  in  the  year  17 10,  and 
the  first  point  made,  or  attempted  to  be  made,  was 
to  show  that  it  was  a  letting  at  an  undervalue.  I 
am  clearly  of  opinion  that  there  is  no  foundation 
for  this  objection.  I  could  not  take  upon  myself 
in  the  year  1834,  nor  could  the  Court  of  Chancery 
in  Ireland,  in  the  year  183^  or  1833,  undertake  to 
say  upon  the  facts  in  proof  that  the  lands  were 
undervalued  at  the  time  when  they  were  leased. 
Upon  that  occasion  a  fine  of  300/.  was  taken,  and 
there  was  a  rent  reserved  of  100/.  a  year,  with 
stipulation  for  a  fine  of  25L  upon  each  subsequent 
renewal.  Now  at  that  time  the  interest  of  money 
in  Ireland  was  eight  per  cent  Who  then  shall 
take  upon  himself  to  say  that  if  he  had  been  deal- 
ing with  the  property  at  that  time  he  would  have 
thought  that  he  improvidently  dealt  with  it  by  leas- 
ing it  at  an  undervalue,  if  he  took  300/.  money 
bearing  eight  per  cent,  interest  and  reserving  100/. 
for  the  rent,  and  fines  of  25/.  upon  each  renewal? 
I  am  now  prepared  to  say,  on  the  contrary,  that  it 
appears  to  me  to  be  an  adequate  value. 
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In  the  next  place  we  come  to  the  duration  of 
tlie  term,  and  I  am  not  sure  that  it  is  law  founded 
either  upon  principle,  upon  the  statute,  or  upon 
authority,  or  that  it  is  incumbent  on  a  Court  of 
£quity,  to  lay  down  the  proposition  that  all  leases 
such  as  this,  that  all  perpetuities  such  as  this,  even 
that  alienations,  if  a  long  term  with  a  covenant 
for  perpetual  renewal  amounts  to  an  alienation  in 
perpetuity,  are  necessarily  void  or  voidable.    There 
is  no  warrant  of  principle  for  holding  such  a  doc- 
trine.    Each  case  must  depend  upon  its  peculiar 
circumstances.    I  could  put  a  case  where  even  an 
alienation  might  be  fit,  not  merely  justifiable,  not 
only  harmless  as  regards  the  trustees,  not  merely 
escaping  the  charge  of  a  breach  or  abuse  of  trust, 
but  that  it  might  be  a  fit  course  for  trustees  to  adopt 
I  can  well  conceive  a  case  where  they  would  not 
do  their  duty  to  the  charity  if  they  did  not  alienate 
a  part  of  the  land.     Supposing,  for  instance,  that 
there  was  a  small  piece  of  land,  a  corner  of  land, 
or  an  outlying  estate,  property  of  the  charity,  for 
which  so  large  a  sum  might  be  had  for  the  price 
of  the  sale  as  tx>  put  the  charity  in  possession  of  a 
fund  far  exceeding  the  value.     Suppose  a  thousand 
pounds  offered  for  a  piece  of  land  convenient  to 
some  neighbouring  lord  of  the  soil,  or  to  some  manu- 
factory about  to  be  there  established,  that  for  half 
an  acre  of  land  that  sum  might  be  had,  and  yet  the 
whole  of  the  rents  and  profits  of  that  land  might 
never  have  exceeded  one  pound  or  even  ten  shil- 
lings a  year,  the  maximum  of  rent  which  the  charity 
could  gain  from  it — Would  it  not  be  as  gross  folly 
in  the  trustees  of  a  charity  as  in  an  individual  not 
to  accept  the  price  and  alienate  the  land:  much 
more,  in  a  similar  case,  might  a  perpetuity  be 
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1M4.      laudably  created,  it  being  for  the  beDefit  of  the 
charity  ? 

In  all  these  cases  the  quality  of  the  transaction 
HUKGUirou).  depends  upon  the  circumstances ;  and  the  question 
in  each  case  is,  whether  there  has  been  a  provident 
or  an  improvident  management  of  the  charitable 
fund?  If  the  management  has  been  such  as  I 
have  described  in  the  case  which  I  have  been  put- 
ting, that  is  provident  and  justifiable :  nay,  I  go 
further  and  assert  that  trustees  would  be  guilty  of  an 
abuse  of  trust  if,  in  such  a  case,  they  should  hesitate 
to  part  with  the  lands,  and  that  an  information  at 
the  suit  of  his  Majesty's  Attorney-General,  or  of 
any  relator,  might,  on  principle,  well  be  maintained 
against  them  to  compel  them  to  do  that  which  is 
for  the  benefit  of  the  charity. 

That  which  I  have  stated  to  be  the  rule  of  pro- 
vident and  improvident  management  has  the  sano 
tion  of  precedent  I  refer  to  the  Attorney-General 
v.  Cross  •  where  the  Master  of  the  Rolls  held  that 
there  is  no  authority  for  saying  that  such  cases  are 
on  the  ground  of  time  alone  void  as  an  abuse  of 
trust  I  refer  also  to  what  Lord  Eldon  saidt  with 
respect  to  the  tenant  of  such  lands,  •—  that  where 
a  tenant  gets  at  a  low  rent  a  charity  lease  this  o{ 
itself,  without  other  circumstances,  is  not  enough 
to  authorize  the  Court  to  turn  him  out  because  it 
is  a  charity  estate.  That  dictum  applies  to  this 
case,  because  you  are  not  only  asking  him  to  make 
the  lease  void  as  in  favour  of  the  lessor  but  against 
the  lessee,— -you  are  taking  the  land  from  the 
lessee,  although  it  has  been  held  that  the  length  of 

•  3Meriv.524.. 

f  In  Ex  parte  Skinner,  2  Meriv.  453.    See  also  The  At' 
torney-Generai  v.  Pefnbroke  Hall, 
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a  lease  granted  by  a  charity  to  the  tenant,  if  the 
tenant  is  guilty  of  no  misconduct  and  if  he  has 
behaved  with  honesty,  is  no  ground  for  rescinding 
the  lease.  *  I  refer  to  the  case  of  the  Attorney* 
General  v.  Warren  in  Swanston's  Reports,  a  case 
accurately  reported  as  all  Mn  Swanston's  cases  are. 
It  is  there  laid  down  by  Sir  Thomas  Plumer,  that 
the  trustees  are  bound  to  exercise  a  prudent  ad* 
ministration  of  the  trust  that  there  is  no  positive 
law  or  rule,  of  the  Court  which  says  that  there 
shall  be  no  long  term  or  even  that  there  shall  be 
no  alienation,  if  even  alienation  is  for  the  benefit 
of  the  charity. 

It  is  urged  in  the  argument  for  the  Appellant 
that  if  the  lease  was  not  permitted  by  law  the  Court 
would  never  confirm  it  If  the  trustees  had  no 
right  to  make  the  lease  the  Court  could  have  no 
right  or  power  to  term  it  valid;  that  the  Court 
might  declare  the  validity  of  the  original  transac* 
tioD,  but  could  not  give  validity  where  it  was  illegal. 
Let  us  come  then  a  little  closer  to  the  facts  of  the 
case ;  and  let  us,  in  the  first  plac^  observe  whether 
or  not  it  was  a  provident  bargain  at  the  time  when 
it  was  made.  In  Ireland  the  course  in  these  days 
was  to  let  leases  upon  lives  with  covenants  of 
perpetual  renewal,  in  a  word,  to  let  leases  such  as 
this  is  renewable  for  ever  on  a  fine  received  at  the 
time  of  the  renewal  with  a  certain  rent  besides. 
It  was  said  by  the  Lord  Chancellor  of  Ireland, 
according  to  the  notes  of  his  argument  in  the 
Court  below  t,  that  the  Duke  of  Ormond  Intro* 
duced  this  custom  of  leasing  for  the  sake  of  obtain- 

*  2  Swan.  291. 

t  See  a  note  of  this  judgment  in  which  the  principal  au« 
tkorities  are  cited  and  discussed  at  the  end  of  the  case. 
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1834^      ing  more  solvent  tenants,  better  tenants  therefore 
and,  above  all,  Protestant  tenants.      It  was  the 
opinion  held  in  those  days  by  the  Duke  of  Ormond, 
iiuMGSEPoao.   as  it  is  held  by  many  persons  in  these  days,  tliat 
there  should  be  a  preference  given  to  Protestant 
tenants.     His  Grace  did  most  prudently  and  suc- 
cessfully as  it  was  then  thought  for  the  sake  of 
encouraging  solvent  and  Protestant  tenants  give 
them  perpetuities.     This  was  followed  by  others 
who  agreed  with  the  Duke  of  Ormond  and,  ac- 
cordingly, it  became  the  usual  practice  to  grant 
such  leases  with  perpetual  renewals.     Now,  that 
being  the  case,  what  have  we  here  but  a  lease  ac- 
cording to  the  ordinary  mode  of  management  in 
that  country  at  that  time.     It  was  held  beneficial 
and,  for  ought  I  know,  if  I  had  been  alive  in  those 
days  I  should  have  been  induced  to  have  done  the 
same  thing,  and  your  Lordships  have  not  the  right 
to  say,  judging  by  the  event,  that  such  a  lease  is 
improvident  or  an  abuse  of  the  trust.     Any  man 
can  tell  me  now  that  if  he  had  been  living  at  the 
time  when  this  lease  was  granted,  that  is,  about  or 
soon  after  the  time  of  the  Duke  of  Ormonde  he 
would  have  done  otherwise  with  his  own  estate. 
The  charity  are  bound  to  do  what  a  prudent  and 
provident  landlord  with  his  own  estate  would  do, 
and  I  think  a  prudent  and  provident  landlord,  act- 
ing at  the  time  in  question,  would  have  granted 
this  lease.    No  trustee  is  bound  to  be  a  prophet 
He  is  bound  to  act  with  providence  and  foresight 
to  a  reasonable  extent, — but  he  is  not  bound  to  an 
absolute  foreknowledge  which  no  man  can  have  of 
events  that  afterwards  may  occur.    Although  the 
event  has  proved  that  it  would  have  been  more 
provident  not  to  have  granted  such  a  lease,  we  are 
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not  to  judge  of  the  transaction  by  the  state  of  things  18S4. 
now,  but  as  they  were  at  the  time.  The  very  word 
provident,  which  has  been  used  in  the  decisions 
referred  to,  shows,  by  its  own  proper  force,  that  a  BUKonroEo. 
trustee  is  to  look  forward,  not  to  look  forward 
indefinitely  or  with  a  prophetic  eye,  but  to  such 
events  as  a  reasonable  man,  witii  common  siagacity 
and  prudence,  might  have  in  his  contemplation 
and  to  adapt  his  conduct  to  existing  facts:  he 
is  to  look  at  the  circumstances  in  which  he  lives, 
and  he  is  to  look  at  the  result  likely  to  happen 
from  those  facts  and  circumstances  to  regulate  his 
conduct  and  guide  his  decision.  The  complaint  of 
abuse  must  not  be  simply  that  he  has  not  selected 
that  mode  by  which  the  lease  would  he  rendered 
most  profitable.  It  may  happen  that  the  land 
might  have  been  better  and  more  beneficially  dis- 
posed of,  but  a  trustee  is  not  bound  to  speculate 
upon  future  events,  he  is  not  even  allowed  to  do. 
so ;  he  is  to  act  upon  common  probabilities,  accord- 
ing to  circumstances  existing  at  the  time  when  he 
lives,  judging  of  that  which  is  likely  to  happen 
hereafter  from  what  he  sees  at  present;  and  it  would 
be  wrong  to  say  that  he  was  either  compellable  or 
even  at  liberty  to  speculate  as  to  remote  contingen- 
cies beyond  the  view  oi'  ordinary  knowledge  and 
judgment.  Events  have  happened  to  alter  the  value 
of  lands,  but  who  was  to  know  that  they  would 
happen?  Consequences  have  taken  place  unfa- 
vourable to  the  charity,  but  who  could  tell  that 
such  would  be  the  result  of  the  course  which  has 
been  adopted?  One  hundred  and  twenty  years 
after  the  date  in  question  we,  enlightened  by  those 
events,  and  having  the  advantage  of  the  knowledge 
cf  those  events  which  was  hidden  from  the  trus- 
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tees,  can  easily  decide  the  question  which  would 
have  set  at  nought  the  experience  and  judgment 
of  the  wisest  and  most  foresighted  individuals  then 
living. 

For  these  reasons  I  am  of  opinion  that,  regard 
being  had  to  the  facts  and  to  the  circumstances  of 
the  times,  and  the  usual  practice  of  landlords  in 
dealing  with  large  estates  at  that  time  and  in  that 
country,  that  this  was  not  such  an  improvident 
lease  j  that,  even  in  the  case  of  charity  property, 
your  Lordships  can  be  satisfied  an  abuse  of  trust 
has  taken  place- 
Then  with  regard  to  the  time  to  which  1  said  I 
should  address  myself  of  one  hundred  and  twenty 
years,  during  which  nothing  has  been  done ;  fifty- 
two  years  having  elapsed  since  the  last  renewal, 
would  it  not  be  monstrous  to  call  upon  the  landlord 
to  turn  out  the  tenant  after  300/.  has  been  paid  for 
the  fine,  after  100/.  per  annum  has  been  paid  for  the 
rent,  after  the  consideration  has  been  paid  upon  the 
renewal,  upon  the  faith  of  the  bargain  standing 
firm,  and  all  paid  upon  the  faith  of  a  contract  be- 
tween the  tenant  and  the  trustees  of  the  charity? 
A  valid  lease  perpetually  renewable  it  has  been  truly 
and  repeatedly  said  is  no  bar,  and,  among  other 
cases  to  that  effect,  The  Attomey-Gcfieral  v.  Warren 
is  cited ;  but  then  if  no  bar  by  the  statute  of  limita- 
tions it  is,  at  all  events,  a  circumstance  of  equity, 
which  produces  a  very  powerful  obstacle  not  easily 
to  be  got  over  in  the  way  of  any  Court  of  Judica- 
ture  which  may  be  required  to  set  aside  what  has 
stood  so  long,  and  may  have  been  made  the  sub- 
ject of  many  arrangements.  Would  it  not  be  a 
just  ground  of  complaint?  Might  not  the  tenant 
well  say.  My  ancestor  did  not  mean  to  give  SOOL  in 
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those  days  for  a  lease  not  renewable  for  ever  —  he 
did  not  mean  to  give  100/.  a  year  upon  a  loosing 
bargain  for  the  first  ten  or  twelve  years,  but  he 
thought  he  should  recompence  himself  upon  a 
longer  term,  and  in  contemplation  of  that  benefit 
he  paid  the  premium,  the  rent,  and  the  fine  upon 
the  renewal. 

Upon  the  whole,  therefore,  I  am  clearly  of 
opinion  in  this  case  that  the  Court  of  Chancery  in 
Ireland  has  come  to  a  sound  decision,  and,  there- 
fore, I  have  great  satisfaction  in  moving  your  Lord- 
ships that  this  decree  should  be  afiirmed,  but  for 
the  reasons  which  induced  the  Court  below  not  to 
give  costs  I  move  your  Lordships  that  the  costs 
should  not  be  given  here,  although  I  do  not  advise 
your  Lordships  to  pay  the  costs  out  of  the  charity 

estate. 

Judgment  afiirmed. 
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Note.  —  The  Judgment  of  The  Lord  Chancellor  of  Ireland 
(Plunket),  in  the  Court  below,  was  as  follows,  afler  stating  the 
facts  of  the  case :  — 

An  attempt  has  been  made  to  impeach  this  lease  on  the 
ground  of  under  value,  but  I  do  not  see  there  is  any  found- 
ation  for  that.  A  fine  of  300/.  was  given,  100^.  was  reserved 
as  the  annual  rent,  and  a  renewal  fine  of  257.  This  was  done 
in  17  !0,  at  which  time  the  rate  of  interest  in  this  country 
was  S  per  cent.  It  appears  to  me  that  there  is  nothing  so 
dangerous,  as  after  such  a  lapse  of  time  to  go  into  the  question 
of  fair  value ;  300/.  fine  and  100/.  rent  were  large  sums  in  those 
days.  But  it  is  contended  on  the  part  of  the  Relators,  as  a 
proof  of  under  value,  that  those  lands  now  produce  annually 
33(tf.  It  is  not  possible  for  this  Court  to  say  that,  because 
lands  now  produce  330/.  a  year,  they  could  not  have  been  de- 
mised in  1710  at  a  fair  rent  of  lOO/.  It  appears  from  the 
evidence  that  those  lands  had  been  previously  demised  at  the 
same  rent  to  Shr  J.  Meade';  that  does  not  show  any  under 
value,  and  there  is  no  reason  to  presume  it  to  have  been  so.    I 
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musty  therefore,  aBSume  that  there  is  no  under  value  in  this 
demise. 

It  remains  then  to  the  Relators  to  impeach  the  lease  on  the 
principles  of  the  law  of  this  Court;  and  their  counsel  hive 
contended,  that  this  being  a  lease  of  lands  belonging  to  a 
charity,  granted  for  lives,  renewable  for  ever,  is  a  perpetuity, 
and  amounts  to  a  disappointment  of  the  objects  of  the  founder, 
and  is  therefore  liable  to  be  set  aside.    The  Defendant's  coun- 
sel contended  that  there  is  no  such  principle  in  equity,  bat  that 
each  case  must  depend  on  its  own  peculiar  circumstances.   It 
is  further  contended,  that  it  is  not  necessarily  a  violation  of  the 
trust  to  make  such  a  lease,  and  that  if  it  were,  it  would  not 
avoid  the  leane  in  this  case  made  by  the  trustees,  as  it  must 
appear  on  the  face  of  the  lease  that  it  has  been  made  contrary 
to  the  principles  of  this  court  respecting  charity.    The  Re- 
lator's counsel  relied  on  the  case  of  the  Attorney' General  ^» 
Green* f  decided  by  Lord  Eldon,  in  1801.     The  trustees  in 
that  case  demised  a  charity  estate  for  999  years,  in  consider* 
ation  of  an  additional  rent  of  4/.,  and  a  sum  ot^  5Q01.  at  the  least 
to  be  laid  out  in  repairs.    Lord  Eldon  set  the  lease  aside,  but 
did  not  lay  down  any  principle  that  such  a  lease  was  neces- 
sarily void.    His  Lordship  said,  "  It  is  impossible  that  a  person 
**  taking  in  good  faith  would  take  such  a  lease  as  that."    That 
does  not  establish  the  principle,  that  a  long  lease  of  a  charity 
estate  is  necessarily  void.   The  Aitorney-Genertdy,  Mosis\  was 
then  referred  to,  on  account  ofeidictum  of  Sir  T.  Plumer,M.R«> 
**  That  long  leases  of  charity  estates  are  by  a  series  of  deci* 
*'  sions  determined  to  be  bad."     It  is  a  loose  expression,  and 
could  not  be  intended  to  express  the  principle  contended  for 
here  by  the  counsel  of  the  Relators.     In  the  next  sentence  Sir 
T.  Plumer  adds,  **  In  these  cases  the  Court  has  considered 
*'  whether  there  has  been  a  prudent  and  provident  execution 
*<  of  the  trust."     This  shews  that  the  learned  Judge  did  not 
intend  to  go  the  length  here  contended  for ;  he  refers  to  se- 
veral authorities,  first,  the  Attorney- General  \,  Green,  which  I 
have  already  sUted;   next  the  Attorney-General  v.  OtoenX; 
that  was  a  lease  for  a  term  of  ninety-nine  years  in  a  charity 
estate,  at  a  rent  of  32/.    Lord  Eldon  set  it  aside,  as  there  was 
no  proof  of  a  consideration  shewing  that  it  was  fair  and  reasoo- 

able  and  for  the  benefit  of  the  charity ;  but  his  Lordship  ex- 
pressly stated  that  he  would  not  lay  down  any  precise  rule,  but 
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t  10  Ves.  553. 
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be  was  of  opinion  that  a  mere  husbandry  lease  of  ninety-nine        18S4. 
years,  without  consideration,  the  Court  would  not  permit  to 
stand.    This  shews  that  in  his  opinion  it  was  open  to  the  parties 
to  shew  there  was  a  consideration,  and  also  any  circumstance 
fiiTourable  to  sustain  the  lease.    In  the  Attorney*  General  ▼• 
Backhotue  *,  a  lease  for  a  charity  estate  for  eighty  years  was 
supported  as  to  the  interest  of  the  sub-lessee,  upon  a  fair  con- 
sideration given  several  years  before,  and  no  notice,  except 
that  it  was  a  lease  of  a  charity  estate.    Lord  Eldon  says, 
*«  These  parties  must  be  understood  at  least  to  have  notice 
**  that  the  lessors  were  trustees  for  a  charity,  but  I  cannot  go 
**  the  length  of  holding  that  the  purchaser  had  notice  that  it 
*'  was  a  bad  lease,  that  depending  upon  a  number  of  circum- 
*'  stances,  dehors  the  lease."    A  reference  was  made  to  the 
Master,  to  inquire  if  the  lease  had  been  made  on  unreasonable 
terras ;  and  it  was  addedy  "  if  the  lease  had  been  made  on  un- 
•<  reasonable  terms,  it  must  depend  on  the  degree,  as  it  must 
"be  in  such  a  degree  that  the  Court  may  infer  that  it  was 
"  fraudulent."     In  the  AUomeyGeneral  v.  WiUon-\^  leases  of 
charity  estates  for  twenty«one  years,  the  lessors  not  being  mere 
tnisteesy  but  having  also  a  beneficial  interest,  was  set  aside,  as 
breaches  of  trust,  by  reason  of  under  value.    In  the  Attorney- 
General  v.  H(4ham\^  it  is  decided  that  a  husbandry  lease  of 
lands  belonging  to  a  charity,  at  an  unfair  rent,  cannot  stand,  un- 
less some  satisfactory  reason  can  be  given  to  support  it.    In 
Ex  parte  Skinner  $,  Lord  Eldon  says,  he  desires  it  may  not  be 
considered  to  be  his  opinion  that  a  tenant  who  has  got  a  charity 
lease  at  too  low  a  rent,  with  reference  to  the  actual  value,  is 
therefore  to  be  turned  out,  if  it  appears  that  he  has  himself 
acted  fairly  and  honestly.    In  the  Attomey^General  v.  Cross  \\, 
the  Master  of  the  Rolls  says  the  leases  were  impeached  on  two 
grounds ;  first,  as  being  of  an  improper  length ;  secondly,  as 
having  been  made  for  an  inadequate  consideration.     His  Honor 
proceeds,  "  I  am  not  aware  of  any  principle  or  authority  on  which 
*'  it  can  be  held  that  such  a  lease  is  on  the  face  of  it  an  absolute 
'*  abuse  of  trust ;  supposing,  however,  that  where  charity  es- 
"  tates  had  been  usually  let  for  twenty^one  years,  it  would  be 
^  considered  improper  to  substitute  a  letting  for  lives,  it  does 
**  not  follow  that  we  can  impute  abuse  to  a  mere  adherence  to 
«  the  ancient  uniform  mode  of  letting,  especially  when  it  is  a 
''  mode  usual  in  the  district  in  which  the  estates  are  situated." 


♦  17  Ves.  288.  f  18  Ves.  518. 

t  1  Turner,  209.  §  2  Mer.  45S.  ||  3  Mer.  524. 
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His  Honor  then  adverts  to  the  Attorney-General  v.  Price  ♦, 
where  Lord  Hardwicke  says,  '*  As  to  letting  the  estates  for  the 
'*  future,  one  consideration  is  whether  I  shall  let  for  the  im- 
<^  proved  rent  or  direct  fines  to  be  taken."  He  then  goes  on  to 
declare,  that  he  will  leave  it  to  the  Master  to  inquire  *'  whether 
^*  letting  on  an  improved  rent,  or  leasing  on  fines,  be  for  the 
<'  benefit  of  the  charity,  since  a  great  deal  depends  on  the  cos- 
*'  torn  of  the  country."  I  must  here  remark,  that  the  lease  in 
the  present  case  was  not  an  ordinary  charity  lease,  for  here  the 
charity  estates  were  put  under  the  control  of  governors  re- 
siding on  the  spot.  The  Master  of  the  Rolls  goes  on  to  state, 
**  In  order  to  set  aside  such  a  lease,  already  existing,  it  is  not 
*'  enough  to  say  that  the  mode  of  letting  is  not  the  best  that 
*'  might  be  prescribed,  because  on  such  a  point  there  may  be  a 
<'  difference  of  opinion  amongst  the  most  experienced,  but  you 
''  must  shew  that  the  mode  is  so  positively  bad,  that  no  personi 
*'  meaning  fairly  to  discharge  their  trust  would  have  resorted 
**  to  it;"  he  then  adds,  *<  many  landlords  do  still  let  their  es- 
'*  tates  upon  leases  for  lives,  and  formerly  the  general  usage  io 
**  Devonshire  was  to  let  in  that  manner."  The  Master  of  the 
Rolls  then  adverts  to  the  ground  of  under  value,  and  says,  "  it 
'^  must  be  an  under  value,  satisfactorily  proved  and  consider* 
'*  able  in  amount.  It  is  not  enough  to  shew  that  a  little  more 
"  might  have  been  got  for  the  estate  than  has  been  actually 
«  received,  still  less  is  it  sufficient  to  infer  the  underletting 
*<  from  the  value  of  property  at  some  subsequent  period.*' 
That  is  a  very  important  decision,  for  it  establishes  this  prin- 
ciple, that  in  impeaching  charity  leases,  it  is  not  sufficient  to 
shew  that  an  improvident  use  was  made  of  the  trust,  but  it  mast 
be  an  express  abuse  of  it,  and  not  sanctioned  by  the  custom  of 
the  country.  The  Attomey^General  v.  fVarren  \  was  decided 
by  Sir  T.  Plumer.  I  refer  to  it  on  account  of  the  importance 
of  the  observations  made  on  the  subject  of  leases  for  long 
terms  of  years,  granted  by  trustees  of  charity  estates.  He 
says,  '*  The  principle  that  governs  all  the  cases  is  this.  That 
**  the  trustees  are  bound  to  a  provident  administration  of  the 
"  fund  for  the  benefit  of  the  charity ;  there  is  no  positive  law, 
''  which  says  that  in  no  instance  there  shall  be  an  absolute 
*'  alienation ;  if  so,  even  in  the  case  of  an  inquiry  under  an 
«  order  of  the  Court,  whether  alienation  would  be  beneficial  to 
*'  the  charity,  being  contrary  to  law,  it  would  not  be  good ; 


*  3  Atk.  110. 


t  2  Swanst.  291. 


ON    APPEALS    AND    WRITS    OF   ERROR. 


467 


"  but  on  many  occasions,  by  the  authority  of  the  Court  alien- 
"  ation  has  taken  place,  as  in  the  case  mentioned  of  a  decayed 
**  house,  in  which,  afler  a  reference  to  the  Master,  to  inquire 
*'  whether  it  was  for  the  benefit  of  the  charity  the  Court  di- 
'*  rected  it  to  be  disposed  of.  If,  contrary  to  law,  the  Court 
•<  could  not  authorize  the  disposition,  alienation  under  the  au- 
"  tbority  of  the  Court  would  be  as  invalid  as  without  it.  These 
"  decisions,  therefore,  afford  a  conclusive  proof  that  alienation, 
"  not  improvident,  but  beneficial  to  the  charity,  and  conform- 
^  able  to  the  rule  which  ought  to  guide  the  trustees,  may  be 
''  good,  and  disclose  the  principle  on  which  any  bill  to  rescind 
**  that  alienation  must  proceed.'* 

These  are  the  authorities  material  to  shew  the  law  on  the 
subject  of  long  leases  granted  of  charity  estates.  They  clearly 
establish  that  even  an  alienation  is  not  invalid.  The  first  ques- 
tion is,  Was  it  an  improvident  act,  or  was  it  so  improvident  that 
no  prudent  person  under  such  circumstances  would  accept  of 
such  a  lease  ? 

Let  us  apply  the  law  as  so  laid  down  to  the  facts  of  the  pre- 
sent case.  In  1710  the  lease  was  made  for  three  lives,  with  a 
covenant  for  perpetual  renewal.  In  the  ears  of  an  Englishnaan 
sach  a  lease  would  sound  as  a  total  alienation.  I  must,  how- 
ever, refer  the  granting  such  a  lease  to  the  then  existing  state 
of  this  country,  although  there  is  no  evidence  before  me  on  that 
subject.  It  was  the  usual  custom  at  that  period  so  to  demise 
land;  it  was  considered  beneficial  to  the  landlord,  in  order 
to  secure  solvent  tenants.  It  had  been  introduced  into  this 
country  about  the  time  of  the  Revolution,  by  the  Duke  of 
Ormond,  and  was  the  custom  of  the  country  where  his  estates 
were  situated.  At  that  period  it  was  a  great  object  to  the 
owners  of  estates  to  get  Protestant  tenants,  who  would  bind 
themselves  and  their  descendants  to  the  payment  of  adequate 
rents.  From  one  of  the  authorities  I  referred  to,  it  appears  it 
was  the  usage  in  Devonshire  to  grant  leases  for  lives ;  so  in 
Ireland  a  lease  of  this  description  is  looked  upon  as  a  usual 
husbandry  lease,  and  the  estate  belonging  to  a  charity  does  not 
make  any  exception.  This  lease  was  made  in  1710,  of  a  part 
of  the  charity  estate ;  another  lease  was  soon  after  made  of 
another  part  upon  a  similar  term.  Here  are  trustees  acting 
under  governors  residing  on  the  spot ;  if  the  trustees  had  con- 
sulted those  governors,  they  must  have  stated  to  them  that 
there  was  no  house  for  the  purposes  of  the  charity,  neither  did 
there  exist  any  funds  to  enable  them  to  build ;  was  it  not  the 
duty  of  the  trustees  to  suggest  the  expediency  of  getting  300/. 


1834. 

ATTORN Xr 

QENSRAL 

V. 

BUMGBllFORD. 


ATTORKSY 
OSMXKAL 
V, 


468  CASCS   IN    THE   HOUSE   OF   LORDS. 

182^4,        to  enable  them  to  erect  buildings  necessary  for  the  establish* 

^-•'v"*^       ment?     Surely  the  governors  iiiust  have  acceded  to  such  a 

sugg^tion ;  it  was  for  the  benefit  of  society  at  large  that  this 

should  be  done  as  soon  as  possible,  in  order  to  educate  and 

HUNoisroBiH    traoquilliae  the  country ««-  it  was  expedient  it  should  be  done 

speedily. 

The  case  now  before  me  for  decision  resolves  itself  into  this 
pkin  question,  Was  it  an  improvident  administration  of  the 
estate  of  this  charity,  thus  to  demise  the  lands  and  receive  a 
fine  ?  Or  was  it  their  duty  to  have  waited  until  a  sum  sufficient 
for  that  purpose  had  been  accumulated  out  of  the  rents  and 
profits  ?  I  should  say  that  it  was  not  their  duty  to  have  waited 
for  such  accumulation ;  and  in  my  opinion  they  were  author- 
iaed  by  the  nature  of  the  charity  to  resort  to  the  mode  they 
adopted,  to  raise  a  fund  to  enable  them  to  erect  the  buildingt. 
This  is  not  on  the  face  of  it  such  a  gross  abuse  of  the  trust,  that 
no  persons  intending  to  discharge  their  duty  fairly  would  have 
resorted  to  it. 

There  was  a  renewal  of  this  lease  in  1782.  The  lessee  and 
those  representing  him  have  been  in  possession  of  the  lands, 
under  this  lease,  120  years.  I  am  bound  to  protect  charities ; 
but  I  am  not  to  introduce  uncertainty  in  the  rights  of  parties 
after  such  a  lapse  of  time.  I  cannot  grant  relief.  I  do  not 
rely  on  time  as  creating  a  bar  to  relief;  but  I  treat  it  as  evi- 
dence, that  the  rent  reserved  was  the  fair  value,  and  that  the 
trustees  exercised  a  sound  discretion  in  thus  demising  for  three 
lives,  with  a  covenant  for  perpetual  renewal,  in  consideration  of 
a  fine. 

I  must,  therefore,  dismiss  this  information,  but  without  costs. 

See  the  Attorney-General  v.  Morgan,  2  Russ.  S06.  At- 
iorney-General  v.  Pembroke  Hall,  2  Sim.  &  Stu.  441.  AUometf- 
General  v.  Lord  Hotham,  1  Turn.  &  R.  209.  AUomey-General 
V.  Wratf^  Jac.  307.  Ex  parte  Berkhampstead  Free  School,  2  V.& 
B.  138.  Attomei/'General  v.  Wilson,  18  Ves,  618.  Attorney- 
General  V.  Maywood,  Id.  315. 
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ENGLAND. 


(court    of   CHANCERY.) 


Charles  Candy 


.    Appellant; 


Sir  Robert  Campbell,  Bart  and  1  ^  , 

Daniel  Stuart,  Esq.        .        -  J       -^ 

J.H.b7lii8  will  gave  to  C.H.  his  adopted  daughter  20,0002. 
S  per  cent,  consols,  and  his  house  and  landed  property  at 
€.  and  M.  The  will  then  proceeded  in  the  following  terms: 
But  in  case  of  her  death  toUhout  lamful  issue^  I  then  will  the 
moDey  so  left  to  her  to  be  equally  divided  betwixt  my  ne- 
I^ews  and  nieces  who  may  be  living  at  the  time;  and  the 
land,  &c.  at  G.  to  my  nephew,  the  Rev.  J.  H. ;  and  that  at  M. 
to  my  nephew.  Lieutenant  J.  H.,  &c.  I  request  R.  C.  and 
D.  S.  to  be  her  guardians,  and  allow  whatever  they  please 
for  her  education  annually,  and  after  she  has  left  school ; 
and  if  she  marries,  it  must  be  with  their  consent,  and  the 
property  to  be  solely  settled  upon  hersdfand  childreny  and  in 
no  way  changed  or  alienated. 

Held,  that  under  this  limitation  the  20,000/.  consols  vested  ab- 
wUitely  in  C.  H. 


John  HARDING,  late  of  Culwonh,  in  the 
county  of  Northampton,  Esq.,  deceased,  on  the 
dd  day  of  January,  1826,  made  and  published  his 
last  will  and  testament,  in  writing,  duly  executed 
in  the  following  terms :  — 

*•  I  John  Harding  of  Culworth,  do  make  this 
'*  my  last  will  and  testament  I  give  and  bequeath 
"  as  follows :  To  my  adopted  daughter,  commonly 
"called  Caroline  Harding,  the  sum  of  20,000/. 

VOL.  VIII.  K  K 
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ij34.  "  three  per  cent  consols,  and  my  house  and 
'<  landed  property  at  Culworth,  also  that  at 
**  Morton  Pinkey ;  but  in  case  of  her  death  mth 
**  out  law/ill  issue^  I  then  will  the  money  so  left  to 
"  her  to  be  equally  divided  betwixt  my  nephews 
•*  and  nieces.who  may  be  living  at  the  time^  and  the 
•*  land,  &c,  at  Culworth  to  my  nephew  the  Rev. 
"  James  Harding,  and  that  at  Morton  Pinkey  to 
"  my  nephew  Lieutenant  John  Harding,  Madras 
<<  establishment  \  and  I  request  my  much  esteemed 
"  friends  Robert  Campbell,  No.  5.  Argyll  Place, 
«  and  Daniel  Stuart,  Esqs.,  to  be  her  guardians, 
**  and  allow  whatever  they  please  for  her  educa- 
<<  tion  annually,  and  after  she  has  left  school ;  and 
<<  if  she  marries  it  must  be  with  their  consent;  and 
"  the  property  to  be  solely  settled  upon  herself 
<<  and  children,  and  in  no  way  changed  or  alienated; 
"  and  as  a  token  of  my  esteem  for  them,  I  give 
<*  and  bequeath  to  each  of  them  the  sum  of  400i^ 
"  I  leave  to  each  niece  and  nephew  of  mine  the 
"  sum  of  lOOOi,  and  to  Charlotte  Ann  Harding 
"  my  niece,  daughter  of  my  late  brother  Francis, 
"  the  sum  of  3000/. ;  but  in  case  of  her  death  with- 
«  out  issue,  this  SQOOl  to  revert  back  and  to  be 
**  divided  betwixt  my  nephews  and  nieces  who 
"  may  then  be  living.  I  give  to  Elizabeth  Gascoine 
"  my  servant  fifty-two  guineas  per  annum,  that  is 
«*  to  say,  one  guinea  per  week  for  the  term  of  her 
<<  natural  life,  free  from  all  deduction,  and  in  addi- 
"  tion,  the  sum  of  lOOl  as  arrears  of  wages,  and  a 
<*  suit  of  mourning  j  and  to  my  servant  Edward 
««  Watson  50/.  and  mourning.  I  bequeath  towards 
"  ihe  Northan[ipton  Lunatic  Asylum  to  be  erected 
**  the  sum- of  100/.    I  request  my  brother  to  have 
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mourning  rings  made  to  give  to  relatives  and 
fiiends  whom  he  pleases.  I  give  and  bequeath 
lOOL  to  the  grandchildren  of  my  uncle  John 
Harding,  total  300/.  One  each,  as  a  token  of 
esteem  to  my  cousins.  William  Harding  50/.  to 
his  brother  James  50/.,  and  James  Perrior  50/. 
What  property  I  may  die  possessed  of  not  other- 
wise appropriated,  I  divide  into  fifteen  shares, 
seven  of  which  to  be  for  my  brother  William, 
and  afier  him  to  his  seven  children ;  five  for  my 
sister  Candy,  and  after  her  to  her  five  children, 
and  the  remaining  three  to  my  sister  Wright,  and 
her  children  afterwards.  I  permit  my  sister  to 
live  at  Culworth,  where  she  is,  for  the  term  of 
her  natural  life,  if  she  pleases,  in  common  with 
my  natural  daughter  commonly  called  Caroline 
Harding ;  for  in  her  it  is  to  be  understood  the 
household  furniture,  wines,  and  books  are  vested, 
only  selling  such  property  as  may  not  be  re- 
quired for  use :  this  child  Caroline  will  not  leave 
school  for  good  for  some  years,  therefore  Mrs. 
Candy  will  pay  for  all  she  wants,  except  rent 
for  land,  &c. ;  and  she  may  permit  Charlotte  Ann 
Harding  my  niece  to  live  with  her,  they  making 
use  of  the  plate,  and  every  thing  in  the  house. 
With  respect  to  trinkets,  the  diamond  ^ring  to 
my  adopted  daughter  Caroline ;  the  diamond 
broach,  my  brother  William ;  diamond  pin,  my 
sister  Candy;  gold  watch,  nephew  William 
Harding ;  and  chain  and  Persian  seals  to  John ; 
as  well  as  my  china  card  box,  with  counters 
marked  J.  H.  j  large  escrutoir  to  Henry  my 
nephew ;  a  Surat  card  box  to  be  kept  at  Qil- 
worth;   a  small    escrutoir    to  Charlotte    Ann. 
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1834.  «  Harding;  shawls,  two  neck  ones,  small  ones,  to 
«>  my  adopted  daughter  Caroline,  others  to  be  dis- 
**  tributed  as  they  please.  Bed,  bedsteads,  to  my 
"  servant  Elizabeth  for  her  own  use,  tubs,  &c  in 
"  London.  Two  chairs  made  at  Surat,  I  should 
^*  like  to  be  kept  by  my  family.  In  witness 
"  whereof  I  have  this  third  day  of  January  set  my 
"  hand  and  seal,  1826,  appointing  my  brother 
"  William,  sister  Ann  Candy,  and  the  Rev.  James 
"  Harding  my  nephew,  in  common  with  Robert 
"  Campbell  and  Daniel  Stuart,  Esqs.,  my  executors 
"in  this  country;  and  my  nephews  Lieutenants 
"  George  and  Thomas  Candy  in  Bombay,  my  exe- 
"  cutors  in  India.    J.  Harding,    (l.  s.) 

The  testator  died  on  the  10th  of  January,  1826, 
without  issue,  and  left  surviving  him  the  said  Caro- 
line Harding,  the  Reverend  William  Harding,  his 
brother  and  heir  at  law,  and  seven  children  of  the 
said  William  Harding,  namely,  the  Reverend  James 
Weston  Harding,  called  in  the  will  the  Reverend 
James  Harding,  Elizabeth,  the  wife  of  the  Reverend 
Hugh  Maltby  Spence,  Mary  the  wife  of  the  Ap- 
pellant, Charles  Candy,  John  Ward  Harding,  Wil- 
liam Harding  the  younger,  Henry  Harding  and 
Harriet  Harding ;  also  his  the  testator's  sister,  the 
said  Ann  Candy,  widow,  and  five  children  of  the 
said  Ann  Candy,  namely,  Francis  Candy  the  Ap- 
pellant, Charles  Candy,  George  Candy,  Thomas 
Candy,  and  Henry  Candy ;  also  his  sister  Charlotte 
Wright,  the  wife  of  William  Wright,  and  three 
children  of  the  said  William  Wright  and  Charlotte 
his  wife,  namely,  Harriet  Wright,  Charlotte  Wr^ht 
the  younger,  and  William  Harding  Wright  j  and 
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also  Charlotte  Ann  Harding,  the  only  chUd  of  the     ^^ 
testator's  brother,  Francis  Harding,  deceased. 

Soon  after  the  testator^s  decease,  his  will  was 
proved  in  the  Prerogative  Court  of  Canterbury  by 
four  of  the  executors,  namely,  the  Reverend  Wil- 
liam  Harding,  the  Reverend  James  Weston  Hard- 
ing,  and  the  Respondents  Sir  Robert  Campbell, 
Baronet,  then  Robert  Campbell,  and  Daniel  Stuart. 

In  Hilary  term,  1826,  the  Respondents  and 
Caroline  Harding  exhibited  their  bill  in  the 
Court  of  Chancery  against  the  Reverend  William 
Harding,  the  Reverend  James  Weston  Harding; 
the  Reverend  Hugh  Maltby  Spence  and  Elizabeth 
his  wife,  Ann  Candy,  widow,  the  Appellant,  Charles 
Candy,  and  Mary  his  wife,  William  Wright  and 
Charlotte  his  wife,  and  the  other  nephews  and 
nieces  of  the  testator  above  named,  insisting,  among 
other  things,  that  the  Haintiif,  Caroline  Harding, 
was  entitled  to  an  absolute  interest  in  the  legacy 
of  20,000/.  three  per  cent,  consolidated  annuities, 
and  that  the  bequest  over  of  the  same  in  case 
of  her  death  without  lawful  issue  was  void ;  and 
praying,  among  other  things,  that  an  account  might 
be  taken  of  the  testator's  personal  estate,  and  of 
his  funeral  expenses,  debts,  and  legacies,  and  that 
his  personal  estate  might  be  applied  in  payment 
thereof,  and  that  the  said  legacy  of  20,000A  three 
per  cent,  consolidated  annuities  might  be  secured 
for  the  benefit  of  the  Plaintiff,  Caroline  Harding, 
and  that  she  might  be  declared  to  be  absolutely 
entitled  thereto,  and  that  guardians  of  the  Plaintifti 
Caroline  Harding,  might  be  appointed,  and  an  al- 
lowance made  for  her  maintenance  and  education 
during  her  minority. 

KK  3 
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1^34.  All  proper  parties  having  appeared  and  put  in 

their  answers  to  the  bill,  the  cause  came  on  to  be 
heard,  before  the  Master  of  the  Rolls,  on  .the  21st 
of  December,  1826,  when  a  decree  was  made,  di- 
recting, among  other  things,  the  usual  accounts  to 
be  taken  as  prayed  by  the  bill,  and  referring  it  to 
one  of  the  Masters  of  the  Court  to  approve  of 
proper  persons  to  be  guardians  of  the  Plaintiff, 
Caroline  Harding,  to  state  the  amount  of  her 
fortune,  and  to  inquire  what  would  be  a  proper 
allowance  for  her  maintenance  and  education,  as 
to  which  the  Master  was  to  be  at  liberty  to  make 
a  separate  report 

The  Master,  by  his  separate  report  dated  the 
2d  of  April,  1827  (which  was  afterwards  con- 
firmed), certified,  among  other  things,  that  the 
Flaintifi^,  Caroline  Harding,  was  entitled,  under  the 
will,  to  an  absolute  interest  in  the  sum  of  20,000il 
three  per  cent  consolidated  annuities,  subject  to 
such  direction  for  a  settlement  as  in  the  will  men- 
tioned. 

Three  of  the  Defendants,  namely,  Elizabeth 
Spence,  the  Reverend  William  Harding,  and  Henry 
Candy,  having  died,  a  bill  of  revivor  and  supple- 
ment was  filed  by  the  Respondents  and  the  Plain- 
tiff, Caroline  Harding,  for  the  purpose  of  reviving 
and  carrying  on  the  suit  and  proceedings  against 
the  personal  representatives  of  the  deceased  par- 
ties; and  the  Defendants  to  the  bill  of  revivor  and 
supplement  having  appeared  to  and  answered  the 
same,  a  decree  was  made  in  the  supplemental  suit, 
dated  the  21st  of  May,  1828,  whereby  it  was 
declared,  that  the  said  Flaintifi^  were  entitled  to 
have  the  benefit  of  the  several  proceedings  had 
in   the  original  cause  against  Ann   Candy,  the 
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administratrix,  with  the  will  annexed  of  tlie  said  1834. 
Henry  Candy,  deceased  j  and  it  was  ordered,  that 
the  former  decree  of  the  21st  of  December,  1826, 
and  the  accounts  and  inquiries  thereby  directed, 
and  the  several  proceedings  had  therein,  should  *be 
carried  on  and  prosecuted  between  the  parties  to 
that  supplemental  suit,  in  like  manner  as  had  been 
directed  as  to  the  parties  to  the  original  suit 

The  Master  having  made  his  general  report,  and 
the  causes  having  come  on  to  be  heard  before  his 
Honour  the  Vice-Chancellor  for  further  directions 
on  the  Master's  report,  and  as  to  the  matter  of 
costs,  a  decree  was  made  therein,  bearing  date  the 
29th  of  July,  1829,  whereby  sundry  directions  were 
given;  and  it  was  among  other  things  declared, 
that  the  Flaintifi^  Caroline  Harding,  under  and  by 
virtue  of  the  will  of  John  Harding,  the  testator,  was 
entitled  absolutely  to  the  sura  of  20,000/.  Bank 
three  per  cent  annuities  bequeathed  to  her  by  the 
testator's  will. 

In  the  month  of  December,  1829»  some  of  the 
Defendants  in  the  causes,  including  the  Appel- 
lant, Charles  Candy,  and  Mary  his  wife,  and 
Francis  Candy  and  Charlotte  Ann  Harding,  being 
dissatisfied  with  so  much  of  the  last-mentioned 
decree  as  declared  that  the  Flaintifi^,  Caroline 
Harding,  was,  under  the  will  of  the  testator,  abso- 
lutfely  entitled  to  the  legacy  of  20,000/.,  three  per 
cent,  consolidated  annuities^  and  also  with  another 
declaration  contained  in  the  decree,  presented  a 
petition  of  rehearing  and  appeal  to  the  Lord 
Chancellor,  complaining  of  those  parts  of  the  last- 
mentioned  decree  as  erroneous,  and  appealing  to 
his  Lordship  therefrom. 

On  the   10th  of  October,  1830,  the  Plaintiff, 

K  K   4 
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1834.  Caroline  Harding,  died  unmarried  and  without 
issue^  having  made  and  published  her  will,  bearing 
date  the  ISth  of  May,  1830,  whereby  she  appointed 
the  Respondents  executors  thereof;  and  the  Re- 
spondents  after  her  death  obtained  probate  of  her 
will  to  be  granted*  to  them  by  the  Prerogative 
Court  of  Canterbury,  and  became  her  legal  personal 
representatives. 

After  presenting  the  petition  of  appeal  to  the 
Lord  Chancellor,  the  Defendant,  Charlotte  Ann 
Harding,  intermarried  with  John  Pulman,  and  the 
Defendants,  Harriet  Wright  and  Francis  Candy, 
having  died,  by  means  whereof  and  of  the  death  of 
Caroline  Harding  the  suits  became  abated,  the 
Respondents,  in  Easter  Term,  1831,  filed  their  bill 
of  revivor  against  John  Pulman  and  Charlotte  Ann 
his  wife,  the  several  other  surviving  Defendants  in 
the  original  and  supplemental  causes,  and  the 
respective  personal  representatives  of  Harriet 
Wright,  deceased,  and  Francis  Candy,  deceasedi 
and  the  suits  and  proceedings  were  duly  revived 
by  an  order  dated  the  5th  of  May,  1831. 

The  petition  of  rehearing  and  appeal  came  on  to 
be  heard  before  the  Lord  Chancellor,  on  the  26th 
of  July,  1831,  when  his  Lordship  dismissed  the 
appeal,  and  affirmed  the  decree  of  the  S9th  of 
July,  1829.* 

The  Defendant,  Charley  Candy,  appealed  from 
such  part  of  the  decree  of  the  29th  of  July,  1829» 
as  declares,  that  the  Plaintiff  Caroline  Harding,  is, 
under  the  will  of  the  testator,  absolutely  entided  to 
the  sum  or  legacy  of  20,000/.  three  per  cent.  Bank 
annuities. 

•  See  Campbell  v.  Harding,  2  Russ.  &  M.  290. 
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For  the  Appellant,  Mr.  Tmss  and  Mr.  Hodgkin.       1834. 


At  the  time  of  pronouncing  the  decree,  Caroline 
Harding  was  living  and  unmarried  ;  to  decree  her 
to  be  absolutely  entitled  to  this  sum  of  90fiO0L 
three  per  cent  consols  was  therefore,  in  effect,  to 
expunge  from  the  will  these  important  words: 
"  ffshe  marries^  it  must  be  with  their  consent^  and 
*Uhe  property  solely  settled  upon  herself  and 
^*  children^  and  in  no  way  changed  or  alienated.** 
In  other  words,  to  hold  that  a  gift  in  strict  settle- 
ment, and  a  gift  to  her  absolutely,  which  she  might 
squander  the  moment  she  attained  twenty-one,  are 
identical. 

There  is  no  authority  for  the  doctrine,  that 
in  construing  a  bequest  the  Court  is  to  be 
restricted  by  what  have  been  termed  the  four 
comers  of  the  clause,  but,  on  the  contrary, 
every  case  shows  that  in  quest  of  a  testator's 
intention,  and  especially  in  the  twilight  of  an  ill 
drawn  and  unprofessional  instrument,  you  are  to 
seek  and  derive  light  from  every  part  of  that 
instrument  The  four  comers  of  the  instrument 
are  the  only  legal,  as  certainly  they  are  the  only 
rational,  limits  of  investigation..  That  was  the 
doctrine  of  Lord  Chief  Justice  Wilmot,  in  a  case  • 
in  this  House,  which,  whatever  may  be  thought  of 
the  reliance  which  was  placed  upon  minute 
circumstances,  contains  a  store  of  sound  legal 
principle,  and  vigorous  reasoning.  "  All  the 
"WORDS  AND  PASSAGES  IN  THE  will"  are  the 
expressions  which  he  there  uses,  and  which  the 
House  combined  in  order  to  ascertain  the  testator's 
meaning.     In  Gittins  v.  Steele  t,     **  We  have  now 

*  Keiley  v.  Fowler,  3  Bro»  P.  C.  299.  f  1  Swan.  28. 
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18S4.  "  reached,"  says  Lord  Eldon  « the  sound  rule,  that 
"  for  the  purpose  of  collecting  the  intention  every 
"  part  of  the  will  must  be  considered.  That  rule 
**  was  first  established  by  the  great  judge  whom 
**  we  have  just  lost,  the  late  Master  of  the  Rolls, 
"  and  was  confirmed  by  myself  in  Bootk  v. 
"  Bhmdelir 

It  is  perfectly  immaterial  in  what  order  the 
clauses  are  found  in  an  instrument,  or,  in  other 
words,  that  the  connection  of  the  subjects  and  the 
order  of  the  events  are  more  to  be  regarded  than 
the  position  of  the  syllables.  Thus,  in  Cro.  Eliz. 
p.  9.,  Anonymous,  Anderson  C.  J.  said,  •*  That  if 
<<  one  devise  land  to  J.  S.  in  fee,  and  after  by  the 
"  same  will  devise  that  land  to  J.  D.  for  life,  both 
<<  parts  of  the  will  shall  stand,  and  in  construction 
*•  of  law,  the  devise  to  J.  D.  shall  be  first"  In 
Ridout  V.  Dowdmg*,  Lord  Hardwicke  says,  "It 
<<  is  immaterial  how  a  testator  places  the  several 
"  devises  in  a  will,  because  the  whole  must  be 
«  construed  together."  In  Doe  against  Matlinf, 
Lord  Kenyon  says,  "  Whether  the  limitations  pre- 
"  cede  or  follow  the  power  of  appointment,  it 
"  makes  no  difference.*'  In  Blamire  v.  Geldartt^ 
Sir  William  Grant  (no  latitudinarian)  says,  "  In  a 
<<  will  it  is  not  material  in  what  order  the  clauses 
«  are  arranged.  The  question  is.  What  is  the 
"  effect  upon  the  whole  ?  This  testator  begins  by 
"  giving  to  George  Pringle  the  stock  at  the  death 
<«  of  his  wife ;  and  then  gives  to  his  wife  the  whole 
"  of  the  property :  consequently  she  has  a  Ufe  in- 
*<  terest  in  that  stock,  so  given  to  George  Pringle 
"  at  her  death.  Thus  the  will,  no  matter  in  what 
"  order,  divides  the  fund  between  these  two  per- 
•  1  Atk.  419.  t  4  T.  R.  65.  J  16  V.  J.  316. 
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«  sonSy  giving  to  one  the  interest  for  her  life,  and      1884. 
"  to  the  other  the  capital  at  her  decease/'  ^— *v-*^ 

To  apply  these  principles  to  the  case  before  us,  ^^^ 
the  whole  of  the  limitations  to  Caroline  Harding  ^^"'^^ 
and  her  issue,  with  the  gift  over,  arranged  in  the 
order  which  the  connection  of  the  subject  requires 
in  the  chronological,  and  therefore  as  we  have 
seen  in  the  legal,  order  will  stand  thus:  "I  give 
"  and  bequeath  to  my  adopted  daughter,  commonly 
« called  Caroline  Harding,  the  sum  of  20,000/. 
"  three  per  cent  consols ;  and  if  she  marries,  the 
"  property  to  be  solely  settled  upon  herself  and 
'^  children,  and  in  no  way  changed  or  alienated ; 
"  but  in  case  of  her  death  without  lawful  issue,  I 
"  then  will  the  money  so  left  to  her  to  be  equally 
"divided  betwixt  my  nephews  and  nieces  who 
"  may  be  living  at  the  time.'*  The  simple  ques- 
tion  for  your  decision  is,  What  is  the  meaning  of 
the  words  death  without  lawful  issue?  Do  they  mean, 
first,  an  indefinite  failure  of  issue,  or,  secondly,  death 
without  leaving  issue  at  the  time  of  her  death,  or, 
thirdly,  failing  the  gift  to  the  issue  as  purchasers  ? 
It  is  by  no  means  an  uncommon  error  in  the  state- 
ment of  the  law  upon  this  subject  to  represent  an 
indefinite  failure  of  issue  as  the  general,  I  had  al- 
most said  universal,  rule,  and  every  other  con- 
struction as  an  exception  out  of  that  rule ;  now  it 
may  be  admitted,  that  where  there  is  a  gift  to  the 
ancestor  only,  followed  by  a  limitation  over  on  his 
or  her  death  without  issue,  or  in  default  of  his  or 
her  issue,  or  without  his  or  her  having  any  issue, 
or  words  to  that  effect,  such  is  the  general  rule, 
and  that  whoever  seeks  to  confine  the  expressions 
to  a  death  without  issue  living  at  the  death  of  the 
ancestor,  or  at  any  other  particular  point  of  time. 
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1834.  or  to  a  death  without  ever  having  had  any  issue,  is 
bound  to  make  out  his  case  with  strictness  and 
clearness ;  but  the  case  is  totally  different  where,  in 
a  devise  or  bequest,  there  are  limitations  capable 
of  conferring  the  fee  in  realty,  or  an  absolute  in- 
terest in  personalty  upon  the  children,  or  issue 
themselves  as  purchasers,  an  undeviating  train 
of  authorities,  embracing  not  only  personal  but 
also  real  estate,  prove  to  demonstration  that  with 
limitations  so  circumstanced  the  rule  has  nothing 
to  do. 

In  the  decision  below  the  question  was  treated 
as  if  it  were  simply  whether  death  without  issue 
meant  an  indefinite  failure  of  issue,  or  a  failure  of 
issue  living  at  the  death  of  Carolifie  Harding. 
Cases  on  real  estate  are  authorities  a  multojbrtiori 
for  personal  estate;  for  though  there  are  many 
cases  where  a  limitation  which  in  real  estate 
would  be  held  to,  refer  to  an  indefinite  failure  of 
issue  has  been  held  in  personalty  to  refer  to  a  re- 
stricted or  limited  failure,  there  is  no  case  in 
where  a  limitation  which  in  personal  estate  would 
be  held  to  refer  to  an  indefinite  failure  of  issue 
has  been  held  in  realty  to  refer  to  a  restricted  or 
limited  failure.  The  first  case  was  Loddington  v. 
Kyme  *,  which  ranged  the  various  courts  from  the 
fifth  to  the  ninth  Will.  &  May,  and  was  eventu- 
ally  decided  by  this  House.  The  case  involved  a 
variety  of  points.  It  was  a  case  on  real  estate. 
*•  Sir  Michael  Armin  devises  land  to  Evers  Armin 
"  for  life,  and  in  case  he  have  any  issue  male, 
"  then  to  such  issue  male  and  his  heirs  for  ever  j 
<<  and  if  he  die   without    issue    male,   then    to 

•  1  Salk.gS*.    3  Lev.  431. 


ON   APPEALS   AND    WRITS   OF   ERROR.  481 

^Bernardiston  and  his  heirs  for  even"    In  Levinz       ISS*. 

it  is  said,  "  The  last  words,  *  And  if  Evers  Armin 

"  die  without  issue,'  are  not  to  be  taken  substan- 

"  tively  and   absolutely,  but  relatively  to  what 

''  he  had  said  before ;  and  it  cannot  be  intended 

"  that  he  by  those  oblique  words  would  destroy  by 

"implication  the  estate  expressly  devised  before 

"  to  the  issue  male  of  Evers  and  his  heirs.**    This 

may  be  considered  the  normal  case  of  the  class : 

it  has  nothing  to  do  with  ulterior  limitations  after 

a  failure  of  issue;  but  with  alternative  limitations, 

if  there  are  no  issue  who  can  take.    In  this  class 

of  concurrent  limitations,  whether  in  real  or  per- 

sonal  estate,  is  a  vested  limitation  to  the  ancestor, 

with  two  branches  beyond  it;    if  there  are  any 

issue   to  them   absolutely.     If  there   are   none, 

then  and  then  only  the  alternative  branch  takes 

effect 

In  the  case  of  Salkeld  v.  Vernon^ ^  James  Smith 
bequeathed  to  Sarah  Ruffe's  child  or  children,  to 
the  number  of  four,  the  siim  of  lOOO/L  each ;  and  if 
she  should  have  a  greater  number  than  four  living 
at  his  decease,  then  he  gave,  devised,  and  bequeathed 
the  sum  of  4000/.  only  to  be  divided  amongst  the 
said  children  that  should  be  so  living  at  his  decease, 
share  and  share  alike,  to  be  paid  them  when  they 
should  attain  their  respective  ages  of  twenty-one 
years,  with  accruer  as  therein  is  mentioned.  But 
if  the  said  daughter  should  happen  to  die  without 
issue,  then  and  in  such  case  he  gave,  devised,  and 
bequeathed  the  said  sum  of  4000/.  to  Mary  Barker, 
James  and  Elizabeth  Barker,  and  the  survivor  of 
them.  Lord  Northington  determined  in  favour  of 
the  validity  of  the  gift  over :  he  says,  "  On  these 
*      ♦  1  Eden,  64. 
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^34^  «  words  it  is  said  the  limitation  over,  after  a  gt- 
"  neral  failure  of  issue,  is  too  remote  and  void. 
"  And  it  is  true,  that  whenever  a  pailicular  estate 
"  is  given  in  a  chattel  of  the  duration  of  an  estate 
"  tail  a  limitation  over  is  void  by  way  of  remainder, 
'*  but  an  absolute  legacy  to  the  children,  if  they 
"  live  to  its  vesting  in  them  j  and  if  they  do  not, 
"  then  to  other  persons :  it  is  like  the  limitations  of 
"  two  fees-simple,  to  start  at  the  same  time  upon 
"  different  events,  as  in  the  case  of  Loddington  v. 
"  Kymey  This  reference  to  the  case  of  Loi- 
dington  v.  Ki/me  shews  that  he  went  upon  the 
distinction  between  alternate  and  successive  limi- 
tations, which  is  the  very,  hinge  of  this  class  of 
cases. 

The  case  of  Target  v.  Gaunt*,  although  it  is  ge- 
nerally cited  as  an  authority  for  the  construction 
which  confines  the  words  die  without  issue  to  a 
failure  of  issue  at  the  time  of  the  death  of  the 
propositus,  belongs  more  properly  to  the  class  in 
which  the  words  die  without  issue  are  treated  as 
equivalent  to  "  failing  the  objects  of  the  anteced- 
"  ent  limitations." 

The  bequest  in  that  case  was  as  follows :  To  my 
son  Henry  for  his  life,  and  no  longer,  and  after  his 
decease  to  such  of  the  issue  of  the  said  Henry  as 
Henry  by  his  will  should  appoint;  and  in  case 
Henry  should  die  without  issue,  then  to  his  brother 
Albinus  for  the  residue  of  the  term.  Lord  Chan- 
cellor Macclesfield  held,  that  the  devise  over  of  the 
term  to  Albinus  was  good ;  and  the  reporter  adds, 
that  the  Lord  Chancellor  cited  the  case  of  Lod- 
dington  v.  Kyme,  and  said  that  this  was  a  stronger 
case  than  the  principal.     This  reference  to  Lod-^ 

•  1  P.  Wms.  432,    Glib.  Eq.  R.  149.     10  Mod.  402. 
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dington  and  Kyme  shews,  that  the  distinctioD  be-      1834. 

tween  alternative  and  successive  limitations  was 

the  ground  of  the  decision. 

In  Goodright  v.  Durham  *,  there  was  a  devise 

to  J.  L.   for  life,  and  after  his  death  to  all  his 

children  equally  and  their  heirs ;  and  in  case  J.  L. 

should  die  without  issue,    to    the  testator's  two 

daughters  and  their  heirs.  Lord -Mansfield  held 

it  to  be  clear  that  the  limitation  over  was  the  same 

thing  as  in  case  he  died  without  children.     In  Doe 

V.  Lydefs  S.  Lyde  by  his  will  bequeathed  certain 

leasehold  premises  to  his  son  George  Lyde  for  life, 

and  after  his  decease  to  Margaret  his  wife  for  life, 

and  after  the  decease  of  the  survivor  to  the  children 

of  George,  share  and  share  alike ;  but  if  George 

should  die  without  issue  of  his  body,  then  over. 

In  this  case  the  decision  was  in  favour  of  the  gift 

over ;  and  one  of  the  learned  judges  by  whom  it  was 

decided  observed,  **  In  my  opinion  nothing  is  so 

'*  clear  as  that  if  that  had  been  a  devise  of  a 

"  freehold  it  would  not  have  given  an  estate  tail  ;'* 

and  again  <<  the  testator  has  given  to  the  children 

**  the  interest  of  these  premises,  share  and  share 

"  alike^  that  is,  for  ever ;  so  that  the  contingency, 

**  upon  which  the  limitation  over  is  founded,  could 

"  only  be  in  case  there  were  no  children."  In  effect 

the  bequest  was  to  George  for  life,  remainder  to  his 

wife  for  life ;  and  then  if  George  had  any  children 

to  them  absolutely,*  if  he  had  none,  to  other  persons : 

the  dispositions  were  alternative,  not  successive, 

and  therefore    all    objection    derived    from    the 

supposed  remoteness  of  the  latter  limitation  wanted 

its  very  foundation.     In  Hockley  v.  Mawbey  t  the 

•  Dougl.a64.  t  1  T.R.593. 

•  t  1  Ve«.  J.U3.    3B.C.C.  82. 
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1834.  devise  and  bequest  was  by  John  Russell  to  his  son 
Richard  Russell  and  his  issue  lawfully  begotten  or 
to  be  begotten,  to  be  divided  among  them  as  be 
should  think  fit,  and  in  case  he  should  die  witkout 
issue,  over.  Lord  Chancellor  Thurlow,  in  delivering 
judgment  in  this  case,  says,  '<  It  is  clear  to  me, 
'<  that  the  testator  intended,  and,  I  think,  has  pretty 
"  plainly  expressed,  a  contingency  with  a  double 
**  aspect;  in  one  case  to  the  children  of  the  son;  in 
*•  the  other,  to  the  other  persons  pointed  out :  to 
"  the  children  of  the  son  in  one  way ;  to  the  other 
"  parties  in  another."  And  again  he  adds,  "  It  is 
"  an  estate  devised  upon  two  alternative  con- 
"  tingencies ;  one,  that  there  were  objects  capable 
*•  of  taking  under  the  first  limitation  ;  another,  that 
"  there  were  none  such,  but  that  there  were  objects 
"  capable  of  taking  under  the  second." 

In  Vandergucht  v.  Blake  •  Martha  Liney  be- 
queathed long  annuities  to  trustees  in  trust  for 
George,  Elizabeth,  and  Martha  Liney  for  their 
lives ;  and  in  case  of  the  death  of  either  of  them, 
leaving  any  child  or  children,  then  the  annuity  of 
him  or  her  so  djdng  should  be  equally  divided 
between  such  child  or  children ;  and  in  case  of  the 
death  of  either  of  them  (George,  Elizabeth,  and 
Martha)  without  issue,  then  the  annuity  of  him  or 
her  so  dying  should  go  to  the  survivor  or  sun'ivors 
of  them.  Lord  Alvanley  held  the  gift  over  good. 
The  cases  also  of  Blackburn  v.  Edgier/ f.  Ginger  v. 
WhiteXi  and  the  late  case  of  Morse  v.LordOrmond^, 
all  distinctly  shew  that  where  there  are  antecedent 
limitations,  to  which  the  words  "  die  with  without 
**  issue"  can  be  referred,  they  mean  ^irn^Xyj  fcuUng 

♦  2  Ves.  J.  534.    '  t  ^  P*  Wins.  60a 

t  1  Huss.  982.  •  {•  Willes,  348. 
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Me  maeeedent  Umtatkns^  they  do  not  belong  to  itM. 
that  clear  and  determinate  class  of  cases  to  which  ^^^^ 
the  Appellants'  case*  belongs,  viz.  of  two  alternative  ^^|^^_ 
dispositions,  each  of  which  carries  the  fee ;  the 
gifts  in  those  three  cases  being  to  the  issue,  and 
only  for  limited  estates.  The  case  of  the  JTm^v* 
the  Marquis  of  Staffbrd^  proceeded  on  the  same 
principle.  It  is  true  that  the  words  of  the  gift 
over  were^  **in  defauit  tf  such  issuer*'  but^  as 
Lord  EUenborough  in  deciding  it  said,  this  was  a 
distinction  without  a  diflerence}  for  the  one  ex* 
pression  as  well  as  the  other  might,  under  the  same 
circumstances,  mean  an  indefinite  failure  of  issue ; 
and  as  he  fnlly  recognised  the  general  doctrine 
of  Goodnight  v.  Durham^  the  case  establishes  the 
proposition,  that  wherever  there  is  a  gift  of  personal 
or  even  of  real  estate  to  an  individual,  followed 
by  limitations  capable  of  conferring  the  absolute 
interest  on  all  the  children  or  issue  as  purchasers, 
a  limitation  over  in  default  of  issue,  is  an  alternative 
limitation  in  the  event  of  the  gift  to  the  children  or 
issue  not  taking  effect.  The  case  of  Makobn  v. 
Tijqfbri  is  a  full  recognition  of  the  principle  fyc 
which  we  contend.  The  circumstances  of  that  case 
difier  in  some  respects  from  those  of  the  present, 
but  the  principle  was  the  same.  In  Makotn  v. 
T^Air,  the  testatrix  bequeathed  the  Lysons  plants 
ation  and  her  money  in  the  funds,  unto  and  to 
the  use  of  Elizabeth  Goodin  Taylor,  and  Maria 
Taylor,  and  their  respective  assigns^  for  the  terms 
of  their  natural  lives,  share  and  share  alike ;  and 
after  the  death  of  either  of  them,  then  onto  the 
survivor  of  them  and  her  assigns  for  her  life ;  and 
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1884.  event,  and  by  the  very  same  clause  as  the  personal), 
the  ulterior  limitation  is  for  life  only ;  and  Roe  v. 
Jeffirey  •  is  a  clear  authority  that  where  this  is  the 
case,  the  dying  without  issue  must  be  confined  to 
a  dying  without  issue  at  the  time  of  the  death  of 
the  first  taker. 

In  that  case  as  in  ours  there  was  no  express 
limitation  for  life :  it  was  only  as  in  our  case,  the 
absence  of  words  of  limitation  which  made  the 
ulterior  estates  life  estates ;  and  by  making  those 
estates  life  estates,  confined  the  death  without  issue 
to  a  death  \^i4hout  issue  living  at  the  death. 

So  upon  a  gift  to  a  denizen  or  bastard,  and  bis 
heirs  a  limitation  over  is  good ;  because  he  can 
have  no  heirs  but  of  his  body,  t 

It  has  been  supposed,  that  the  authority  of  Roe  y. 
Jeffrey  is  shaken  by  the  case  of  Barlotv  v.  Salter. t 
But  Roe  V.  Jeffrey  obtained  the  marked  appro- 
bation of  the  Lord  Chancellor  in  the  present  case, 
and  it  is  not  opposed  by  Barlow  v.  Salter,  there 
is  not  in  fact  any  discrepance  whatever.  Lord 
Kenyon  in  Roe  v.  Jeffiey  decided,  that  a  limitation 
over  of  life  estates  only  had  the  efiect  of  confin- 
ing a  death  without  issue  to  a  death  without  issue 
living  at  the  death :  because  it  necessarily  shewed 
that  the  failure  must  be  on  a  proximate  event. 
Sir  William  Grant  in  Barlow  v.  Salter ,  decided 
that  a  limitation  over  of  the  whole  fee  (though 
divided  into  life  estates  and  remainders  over)  bad 
no  such  effect. 

This  is  perfectly  consistent*  "  Assuredly"  he  says, 
"  where  nothing  but  a  life  interest  is  given  over, 
<<  the  failure  of  issue  must  necessarily  be  intended 

♦  7  T.  R.  589.  t  1  RolL  Rep.  436.  1  Bac.  786. 

t  nVe8.479. 
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"  a  failure  within  the  compass  of  this  life ;  but  lSS4e. 
"  when  the  entire  interest  is  given  over,  the  cir- 
**  Gumstance  that  one  of  the  limitations  is  confined 
**  to  a  life  interest,  furnishes  no  indication  ^f  an 
"intention  to  confine  it  to  this  life;**  and  he  afler- 
wards  puts  Roe  v.  Jeffrey  on  the  true  ground.* 
In  this  case  there  are  words  sufficient  to  shew 
that  the  event  on  which  the  limitation  over  was 
to  take  place,  was  a  proximate  and  not  an  inde- 
finite failure  of  issue :  that  the  testator  contem- 
plated his  nephews  and  nieces  taking  immediately 
on  the  decease  of  his  daughters :  tH&t  he  did  not 
intend  the  legal  and  absurd,  but  the  popular  and 
rational  sense  of  failure  of  issue :  and  the  House 
cannot  affirm  the  decree  without  stating  Doe  v. 
Webber^  and  repressing  Roe  v.  Jeffrey.  But  if 
there  be  any  doubt  on  that  point,  the  strength  of 
this  case  is  this,  —  that  afler  the  gift  to  Caroline 
Harding  there  are  alternative  limitations  of  the 
f8e  or  absolute  interest  one  way  to  her  issue,  and 
another  way  to  the  nephews  and  nieces ;  that  the 
former  has  failed  and  the  latter  (being  the  other 
branch  of  the  alternative  limitations),  has  taken 
eflect 

In  the  course  of  the  argument  the  Lord  Chan- 
cellor  made  the  following  observations  :  —  Upon 
the  effect  of  the  word  *«such,"  that  there  was 
no  caise,  so  far  as  he  knew,  where  that  word  was 
referred  downwards  to  issue  afler-raentioned : 
that  in  Targett  v.  Gaunt  \  the  literal  meaning 
of  the  words  was  issue  living  at  the  death: 
that  in  the  construction  of  these  words  the  dis- 

•  See  Murray  ▼.  Addenbrooh,  2  Russell,  407. 
t  1  P.  W.  4S2.    Gilb.  Eq.  Rep.  14.9.     10  Mod.  403. 
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>e«*.  tinction  between  real  and  personal  estate  which  is 
to  be  found  in  some  of  the  cases,  and  prevailing  in 
FearnVs*  time,  had  been  verymuch narrowed;  that 
Hohoyd  J.  in  one  case  said  he  hoped  to  live  to 
see  it  abolished  ;  and  that  this  tendency  of  judicial 
opinion  appears  clearly  in  the  Judgment  of  Sir  W. 
Grant  in  Barlow  v.  Salter  f  that  as  to  the  words, 
<<  at  that  time"  they  made  no  difference  in  this 
case,  because  the  question  recurred  at  what  time 
the  cesser  of  the  life  estate  or  the  extinction  of  the 
issue  ?  that  the  argument  from  the  specification  of 
the  individuals  to  take  the  estate  upon  the  limitation 
pvei,  was  displaced  by  the  decision  in  Barlow  v. 
Salter ;  there  it  was  to  four  nephews,  here  it  was  to 
sixteen  persons  named* 

At  the  conclusion  of  the  argument  for  the 
Appellants,  the  Lord  Chancellor  without  hearing 
the  Respondents'  Counsel  proceeded  to  deliver  his 
opinion  as  follows :  — 

I  have  looked  at  the  Judgment  in  Malcolm  v. 
Tdyhr.  The  words  "  as  aforesaid,"  are  in  that 
case  the  substantive  words  to  be  considered. 
There  were  two  antecedents,  one  of  which  was 
referred  to  by  the  words  "as  aforesaid:"  both 
could  not  be  referred  to;  the  question  was  to 
whichr  and  it  was  held  to  refer  to  the  nearer,  the 
subject  matter  stock  being  in  the  remoter  ante- 
cedent  and  not  in  the  nearer*  There  was  some- 
thing  also  in  the  particular  manner  in  which  the 
limitations  were  to  vest  in  the  children,  and  there 
were  other  peculiarities  in  the  case ;  so  that  in  that 

•  See  Fearne,  CR.*?!-  9th  Edit,;  and  gee  Mr.  Butler's 
fiote  (7)  p.  4.77. 
f  17  V©8,*79. 
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case,  even  Aftthout  the  words  <«  as  aforesaid/'  the       1834. 
Judgment  wouM  have  been  well  founded^    The 
law  upon  this  subject  in  earlier  times  seems  to  have 
been  fluctuating  and  unsettled ;  and  it  is  not  imtil 
lately  that  the  principle  of  decision   has   been 
effectually,  and  by  authority  established,  that  if  the 
gift  over  is  simply  ««  on  failure  of  issue/'  **  defect 
•*  of  issue,"  "  dying  without  issue,"  &c-  whether 
the  words  apply  to  real  or  personal  property,  it 
is  to  be  construed  a  general  failure  dP  issue: 
the  gift  over  is  void,  and  in  personal  estate  the 
imp)fed  limitation  quasi  in  tail  gives  an  absolute 
interest  •   But  as  an  exception  to  this  general  rule 
of  law,  it  has  been  allowed  to  look  beyond  tht 
words  preceding  the  gift  over  to  the  context,  and 
if  there  are  other  words  referring  to  the  sahtie 
subject  matter,  a  preceding  gift  to  children  whidi 
^s  "  nomen  callectivunf*  may  itie^n  issue,  it  may 
in  that  case  be  construed  to  vest  in  the  issue  as 
purchasers.     If  therefore  a  gift  to  children^  &c. 
immediately  precedes  the  limitation  over,  upon  a 
dying  without  stick  issue,  you  might  read  ^*  without 
**  issue"  or  <<  such  issue,"  that  is  children,  &c.  But 
merely  because  the  word  **  children"  is  found  in 
some  prior  part  of  the  will  not  necessarily  connected 
with  the  words  in  question^   is  not  a  satisfactory 
ground  for  .resorting  to  ti}is.cGiQfitn«et!ioii» 

Mr.  Jarman  in  his  bookt  brings  the  cases  together 
tn  a  very  convenient  form,  reducing  to  particular 
heads  the  instances  in  which  *^  issue"  is  read 
^^liuck  issue,"    and  >  construed  children,    &c«    as 

•  See  Doe  v.  Jessoriy  2  Bligh,  O.  S.  1. 
t  See  Byihcwood's  PreceJents.dc.  by  Jarman,  vol.  x.  p.  57. 
Powell  on  Dev.  by  Jarman,  vol.  i.  p.  388.    Hayes  &  jArman  on 
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MM.  purchasers^  There  is  not  one  case  in  which  tlie 
words  to  furnish  out  or  to  aid  the  construction  are 
not  antecedent  to  the  phrase  <*  such  issue/'  and 
the  words  preceding  the  limitation  over.  BarUm 
V.  Salter  is  an  important  case  bearing  on  this 
question.  It  is  in  that  case  apparent  that  Sir  W. 
G  rant  had  fully  studied  the  subject  The  question 
there  in  one  respect  resembled  this,  and  in  one 
respect  was  stronger,  because  the  estate  was  given 
over  to  four  nephews,  a  circumstance  similar  to 
the  individuality  of  the  sixteen  objects  to  whom 
the  gift  oyer  is  made  in  this  case,  a  ground  upon 
which  it  was  strenuously  argued  for  the  Appellants 
There  were  not  in  that  case  the  words  <^  at  the 
*'  time.**  But  you  must  construe  those  words 
rationally,  and  they  are  as  consistent  with  the 
argument  for  the  Respondent,  as  for  the  Appellants. 
The  time  indicated  may  be  of  issue  living  at  the 
death  of  the  first  taker,  or  it  may  point  to  indefinite 
fiukire  of  issue.  If  the  limitation  can  be  made  oat 
by  context  to  mean  at  the  death,  you  do  not  want 
the  words,  for  you  have  the  estate  by  the  limitation. 
If  the  other  construction  is  put  on  t^hem,  the  case 
IS  decided  against  the  limitation  over. 

I  have  looked  into  the  authorities,  and  I  have 
no  doubt  upon  the  subject.  I  have  also  spoken  to 
Lord  Tenterden  and  the  Judges  \  and  if  they  had 
given  me  any  reason  to  suppose  that  any  argument 
of  the  case  before  them  would  have  raised  a 
difficulty  or  doubt,  it  would  have  been  more 
agreeable  to  me  that  the  question  should  be  decided 
by  the  House,  rather  upon  their  advice  than  upon 
mine.  I  do  not  think,  however,  that  it  is  a  case 
for  costs. 

Decree  Affirmed. 
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xovniMs 

ENGLAND. 

(CpUAT  OF   CHANCERY.) 


William  Nottidob  and  Richard 
Black 


r  AppellantM; 


George  Prichard         ...    Respondent. 

P.  and  D.y  in  the  year  1814,  commenced  a  partnerabip  aa 
•oUcitors.  W.  was  a  client  of  the  firm,  and  employed  D.  as 
his  private  agent  to  receive  his  rents*  The  partnership  was 
dissofved  in  1817,  when  W*  was  indebted  to  the  firm  lor  a 
bill  of  costs  in  a  sum  of  867/« ;  and  D.»  upon  a  settlement  of 
the  partnership  accounts  between  him  and  P.,  was  found 
indebted  to  P«  in  a  sum  of  750{.>  for  which  he  gave  security, 
and  agreed  to  assign  to  P.  the  outstanding  partnership  debts. 
Of  this  settlement,  debli  and  agreement  notice  was  given  ta 
W.in  1821.  During  the  partnership  and  afterwards  D.  had 
jeceived  monies  on  account  of  W.  beyond  the  amount  of  the 
bill  of  costs:  there  was  no  evidence  of  any  direction  given 
by  W.  to  D.  to  apply  the  monies  received  by  D*  on  his  ac* 
count  to  the  payment  of  the  bill  of  coats,  nor  of  any  settle- 
ment of  aoeouots  between  W.  and  D.,  but  it  was  in  evidence, 
that  upon  one  occasion  W.said  to  D.  that  he  had  better 
keep  some  money  of  W.  which  he  had  in  his  hands,  as  he 
migfat  want  it. 

A  bill  in  eqm'ty  filed  by  P.,  statiqg  these  facts,  and  that 
D.  had  possession  of  the  partnership  books,  to  which  P.  had 
no  access ;  that  D.  had  refused  to  concur  with  him  in  suing 
W.  at  law,  or  to  permit  the  use  of  his  name  for  that  purpose; 
and  that  by  collusion  between  W,  and  D.,  the  monies  of  W. 
received  by  D,  had,  as  they  pretended,  been  applied  to  pay* 
ment  of  the  partnership  debt,  and  praying  an  account  and 
payment  of  the  debt,  was  dismissed  by  the  Master  of  the 
Rolls;  but  on  appeal  to  the  Lord  Chancellor,  this  order  was 
reversed,  and  a  decree  for  account  and  payment  made  against 
the  executors  of  W.,  and  this  decree  was  affirmed  on  appeal. 

The  cosu  of  the  appeal  were  given,  notwithstanding  this  dif- 
ference of  opinion. 
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An  1821,  the  Respondent  exhibited  his  original 
bill  in  the  High  Court  of  CJiancery  against  Sir 
Thomas  Maryon  Wilson,  Baronet,  deceased,  and 
Carter  Draper,  which  was  amended  in  1823.  The 
bill,  as  amended,  stated  that  in  the  month  of 
January^  1814,  the  Respondent  agreed  with  Carter 
Draper  to  become  a  partner  with  him  in  carrying 
on  the  business  of  an  attorney  at  law  and  a  so- 
licitor 'y  and  that  the  partnership  business  or  pro- 
fession was  accordingly  entered  upon  by  Carter 
Draper  and  the  Respondent,  pursuant  to  such 
agreement ;  and  the  same  was  carried  00  and  con- 
tinued by  and  between  the  Respondent  and  Carter 
Draper,  as  such  partners,  from  thte  rnonth  of 
January,  1814,  until  the  month  of  October,  I8I7, 
at  which  last-mentioned  period  the  partnership,  by 
the  agreement  of  Carter  Draper  and  tlie  Respond- 
ent, was  dissolved :  that  at  the  time  of  the  disso- 
lijtion  of  the  partneiship,  there  were  many  out- 
standing debts  owing  from  divers  peraons  to  the 
partnership,  amongst  which  was  a  very  consider- 
able debt,  owing  from  Sir  Thomas  Maryon  Wilson, 
to  the  partnership  for  business  theretofore  done 
and  transacted,  aod  disbursements  theretofoi^ 
made  by  Carter  Draper  and  the  Respondent,  as 
the  solicitors  and  attornies  of  Sir  Thomas  Marypn 
Wilson,  during  the  continuance  of  the  partnership; 
that  the  disbursements  of  the  partnership  were 
made  by  Carter  Draper  alone,  but  nevertheless 
out  of  the  monies,  of  the  Respondent  alone ^  and 
that  all  tiie  «accounts  of  the  partnership,  ^nd  of  all 
the  payments  and  receipts  of  the  partnership,  w^re 
kept  and  made  out  by  Carter  Draper  alone ;  and 
that  upon  the  dissolutiopjijf  the  partnership,  all  the 
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written  accounts,  vouchers^  day  books,  ledgers,  and      IBS4. 
books  of  account  belonging  to  the  partnership,     ^J^^^ 
were  taken  by  Carter  Draper  into  his  possession) 
and  the  same  had  ever  since  been  and  were  then 
in  his  exclusive  possession  and  power,  and  he  had 
never  since  allowed  or  permitted  the  Respondent 
to  inspect  or  see  the  same  or  any  of  them ;  and  that 
no  bill  of  fees  or  disbursements  had,  previously  to 
the  said  dissolution,  been  made  and  delivered  to 
Sir  Thomas  Maryon  Wilson,  by  and  on  the  part  of 
the  Respondent  and  Carter  Draper,  or  either  of 
them,  but  the  account  of  Sir  Thomas  Maryon 
Wilson  was  then  an  open  and  unacQusted  account; 
and  that  Sir  Thomas  Maryon  Wilson  was,  in  the 
month  of  October,  1817}  infOTraed  and  aware  of 
the  dissolution  of  partnership :  that  some  time  after 
such  dissolution,  and  subsequently  to  November, 
I8I79  a  bill  and  account  of  the  said  fees  and  dis- 
bursements, and  of  the  amount  due  for  the  same, 
from  Sir  Thomas  Maryon  Wilson  to  the  partner- 
riiip,  was  made  out  by  Carter  Draper  without  the 
Respondent's  privity,  and  delivered  to  Sir  Thomas 
Maryon  Wilson  by  Carter  Draper,   without  thfe 
privity  and  knowledge  of  the  Respondent;  and  that 
the  Respondent,   for  the  reasons  aforesaid,  was 
ignorant  and  uninformed  of  the  particulars  of  the 
partnership  accounts,  and  more  especially  of  thie 
particulars  and  items  composing  the  debt  due  from 
Sir  Thdmas  Maryon  Wilson,  and  of  the  bill- of  ac- 
count delivered  to  Sir  Thomas  Maryon  Wilson  as 
aforesaid,  though  the  Respondent  had  reason  to 
know,  and  showed  the  feet  to  be,  that  the  sum 
total  of  the  bill,  to  witi  of  the  amount  justly  due 
from  Sir  Thomas  Maryon  Wilson  to  the  partncr- 
sh^,  amounted  to  the  sum  of  867A  and  upwardSr 
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1884.  I'he  bill  further  stated,  that  Carter  Draper  from 

time  to  time,  during  the  coixtinuance  of  the  said 
partnership,  applied  to  his  own  separate  use,  from 
the  receipts  and  profits  of  the  partnership,  very 
large  sums  of  money,  greatly  exceeding  the  pro- 
portion thereof,  to  wit,  a  moiety,  to  which  he  was 
entitled :  and  that  by  reason  thereof^  and  by  rea- 
son  of  the  Respondent  having  paid  and  expended 
for  and  on  account  of  the  partnership  business, 
and  also  for  and  on  account  of  the  said  Cirter 
Draper,  as  partner  as  aforesaid,  divers  sums  of 
money  to  a  very  considerable  amount,  there  ap- 
peared to  be»  and  was  in  fact,  at  the  time  of  the 
dissolution  of  the  partnership  business,  a  very  con- 
siderable balance,  amounting  to  7S0L  in  favour  of 
the  Respondent  due  and  owing  to  him  from  Carter 
Draper,  upon  the  accounts  of  the  partnership,  inde- 
pendently of,  and  besides  the  Respondent's  share 
of  the  then  outstanding  debts  owing  thereto ;  that 
such  sum  of  7^0/1  was  then  due  from  Carter  Draper 
to  the  Respondent,  with  interest  thereon ;  and  that 
in  or  about  the  month  of  February  then  last  past, 
the  Respondent  and  Carter  Draper  met,  and  took 
together  an  account  of  the  monies  due  and  owing 
to  the  Respondent  by  Carter  Draper,  on  the  partner- 
ship account;  and  thereupon  certain  articles  of 
agreement,  bearing  date  the  jiSd  of  February, 
1821,  were  entered  into  and  signed  between  and 
by  the  Respondent  of  the  one  part,  and  Carter 
Draper  of  the  other  pait;  by  which  articles  of 
agreement,  afler  recifing  that  the  said  partnership 
had  been  carried  on  between  the  Respondent  and 
the  said  Carter  Draper,  as  attornies  and  solicitors, 
from  the  month  of  January,  1814,  until  the  month 
of  October,  1817,  under  the  firm  of  Mesars,  Prichard 
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and  Draper,  when  the  same  was  dissolved  by  matual  }^^^ 
consent ;  and  after  reciting  that  no  deed  of  partner- 
ship, or  deed  of  dissolution  thereof,,  was  ever  exe- 
cuted between  the  Respondent  and  the  said  Carter 
Draper,  who  had  mutually  agreed  that  each  should 
take  to  his  own  business,  and  that  the  said  Carter 
Draper  should  repay  to  the  Respondent  the  monies 
paid,  laid  out,  and  expended  by  the  Respondent, 
for  and  on  account  of  the  said  Carter  Draper:  And 
after  reciting  that  the  Respondent  and  the  said 
Carter  Draper  had  met  and  examined  the  accounts 
of  the  monies  so  advanced  by  the  Respondent,  from 
which  it  appeared  that  the  sum  of  750/.  then  re- 
mained due  to  the  Respondent  from  the  said  Carter 
Draper,  which  the  said  Carter  Draper,  being  un- 
able to  settle,  had  agreed  to  secure  the  repayment 
thereof^  with  interest,  to  the  Respondent,  in  manner 
therein-after  mentioned ;  it  was  agreed  by  the  par- 
ties thereto,  that  the  said  Carter  Draper  should 
give  to  the  Respondent  his  bond,  bearing  date  the 
day  of  the  date  of  the  said  articles  of  agreement, 
for  the  sum  of  750/.,  to  be  payble,  &c.  And  the 
said  Carter  Draper  thereby  also  agreed,  as  a  further 
security  for  the  said  sum  of  750L  so  due  to  the 
Respondent,  to  assign  to  the  Respondent  the  debts 
contracted  during  the  said  copartnership^  and  which 
then  remained  outstanding  and  due  to  the  said  firm 
of  Prichard  and  Draper.  And,  lastly,  he,  the  said 
Carter  Draper,  did  thereby  undertake  and  agree, 
within  one  month  from  the  date  thereof)  to  supply 
the  Respondent  with  a  list  of  debts  then  remaining 
outstanding  and  unpaid  to  the  said  partnership  firm 
of  Prichard  and  Draper. 

The  bill  further  stated,  that  no  part  of  the  ac- 
count delivered  by  Carter  Draper  to  Sir  Thomas 
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1834.       between  Carter  Draper  aud  Sir  Thomas  Maryoti 
Wilson,  in  respect  of  their  dealings  and  transac- 
tions, and  Carter  Draper's  agency,  subsequent  to 
the  dissolution  of  partnership,  were  then  stiil  open, 
unsettled,  and  in  dispute  between  them,  and  that  a 
suit  in  the  Court  of  Chancery,  between  Sir  Thomas 
Maryon"  Wilson,  complainant,  and  Carter  Draper, 
Defendant,  was  then  pending,  wherein  Sir  Thomas 
Maryon  Wilson  sought  an  account  and  payment  of 
all  sums  received  by  Carter  Draper  on  account  ci 
Sir  Thomas  Maryon  Wilson,  and  sought  also  a  tax* 
ation  as  well  of  the  bill  of  fees  and  disbursements 
of  the  Respondent  and  Carter  Draper,  as  of  other 
bills;  and  that  Sir  Thomas  Maryon  Wilson  disputed 
the  amount  of  the  bill  of  fees  and  disbursements  of 
the  Respondent  and  Carter  Draper;  and  that  there 
never,  subsequently  to  the  commencement  of  the 
partnership,  had  been  any  account  stated  or  settled 
or  any  settlement  of  account  whatsoever  between 
the  Defendants :  the  bill  further  charged,  that  the 
Respondent  never  authorised  the  making  of  any 
payment  by  Sir  Thomas  Maryon  Wilson  to  Carter 
Draper,  on  account  of  the  bill  or  partnership  de« 
mand,  or  any  part  thereof;  and  that  Carter  Draper 
was  in  insolvent  or  embarrassed  circumstances; 
and  that  in  or  about  the  month  of  February  then 
last,  the  Respondent   called    upon   Sir  Thomas 
Maryon   Wilson,  and  a  conversation   then  took 
place  between  the  Respondent  and  Sir  Thomas 
Maryon  Wilson,  when  he  informed  the  Respondent 
that  Carter  Draper  had,  since  the  dissolution  of 
partnership  between  the  Respondent  and  Carter 
Draper,  possessed  himself  of  various  sums  of  money 
collected  by  him  for  Sir  Thomas  Maryon  Wilson 
to  the  amount  of  about  2000L,  and  Sir  Thomas 
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Maryon  Wilson  in  the  same  conversation,  in  speak- 
ing of  the  bill  delivered  by  Carter  Draper  to  Sir 
Thomas  Maryon  Wilson  for  business  done  and  dis^ 
bursements  made  by  the  Respondent  and  Carter 
Draper  during  the  partnership,  declared,  that  he 
Sir  Thomas  Maryon  Wilson  was  fully  aware  that 
Carter  Draper  could  not  make  a  set-off  of  such  bill 
against  such  monies,  and  further  declared  that 
Carter  Draper  must  separately  account  to  him  Sir 
Thomas  Maryon  Wilson  for  the  whole  of  the  rents 
and  monies  that  Carter  Draper  had  collected  for 
and  on  account  of  Sir  Thomas  Maryon  Wilson. 

The  bill  further  charged,  that  on  the  17th  of 
February,  1821,  the  Respondent  caused  to  be  deli- 
vered to  the  solicitors  for  Sir  Thomas  Maryon 
Wilson  a  written  notice  not  to  pay  to  Mr.  Carter 
Draper  the  balance  of  any  bill  or  bills  delivered  in 
by  him  as  due  from  Sir  Thomas  Maryon  Wilson,  to 
the  late  firm  of  Messrs.  Prichard  and  Draper,  and 
not  to  allow  CarterDraper  any  set-ofTin  his  accounts 
with  Sir  Thomas  Maryon  Wilson,  for  and  on  account 
of  any  balance  or  balances  of  bills,  &c. :  that  on  the 
27th  of  February,  1821,  the  Respondent  caused  a 
copy  of  the  agreement  to  be  delivered  to  Stride 
and  Lyddon,  as  solicitors  for  Sir  Thomas  Maryon 
Wilson,  accompanied  with  a  notice,  that  the  agree- 
ment had  been  signed  by  the  Respondent  and 
Carter  Draper:  that  Sir  Thomas  Maryon  Wilson 
pretended  that  no  bill  of  fees  and  disbursements 
had  been  delivered  to  him  by  or  on  the  part  of  the 
Respondent  and  Carter  Draper.  And  the  bill 
further  charged  that  the  Respondent,  without  a 
discovery  from  Carter  Draper  and  Sir  Thomas 
Maryon  Wilson,  was  unable  to  prove  the  delivery 
to  Sir  Thomas  Maryon  Wilson  of  any  such  bill. 
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1834*.  and  that  by  reason  of  the  books  of  account  being 
in  the  hands  and  power  of  Carter  Draper,  the 
Respondent  was  altogether  nnable  to  make  out 
any  biil  of  fees  or  disbursements  against  Sir  Thomas 
Maryon  Wilson,  and  unable  to  state  or  set  out  the 
particulars  or  items  of  the  demand  upon  him :  and 
that  Sir  Thomas  Maryon  Wilson,  when  he  admitted, 
as  he  frequently,  according  to  the  truth,  did,  that 
the  said  debt  from  him  to  the  firm  of  Prichard  and 
Draper,  was  still  due  and  owing,  threatened  and 
gave  out  (in  collusion  with  Carter  Draper),  that  in 
order  to  deprive  the  Respondent  thereof,  and  to 
fiicilitate  the  payment  of  what  Carter  Draper,  on  his 
separatiC  account,  was  alleged  to  owe  to  Sir  Thomas 
Maryon  Wilson,  he  would  pay  to  Carter  Draper 
the  debt  due  from  Sir  Thomas  Maryon  Wilson  to 
the  firm  of  Prichard  and  Draper,  and  that  the 
defendants,  in  collusion  together,  were  causing  to 
be  prepared  a  deed  of  absolute  release  from  Carter 
Draper  to  Sir  Thomas  Maryon  Wilson  of  his  said 
debt,  which  deed  Carter  Draper  intended  forthwith 
to  execute  and  deliver  to  Sir  Thomas  Maryon 
Wilson;  and  thereupon  Sir  Thomas  Maryon  Wilson 
intended  to  allow  Carter  Draper,  in  the  Accounts 
between  them,  or  otherwise,  to  pay  him  the  amount 
of  the  debt  due  from  Sir  Thomas  Maryon  Wilson 
to  the  firm  of  Prichard  and  Draper:  and  Sir 
Tliomas  Maryon  Wilson  threatened  and  intended 
to  set  up  such  deed  of  release  against  the  Respond- 
ent's demand  in  respect  of  such  debt. 

The  bill  further  charged  that  divers  other 
writings  and  papers,  of  a  similar  nature  and  tend- 
ency, were  lately  in  the  custody  or  power  of  the 
Appellants  and  the  other  defendant,  respectively, 
but  that  they  had  wilfully  destroyed  or  secreted 
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he  sarne^  and  that  they  ought  to  have  accounted       1834. 
for  the  saine»  and  to  have  set  forth  the  purport 
and  effect  thereofl  t- 

The  bill  prayed  that  an  account  might  be  taken, 
mider  the  direction  and  decree  of  the  Court,  of  what 
was  doe  and  owing  at  the  dissolution  of  the  said 
partnership,  from  the  said  Sir  Thomas   Maryon 
Wilson  to  the  said  Respondent  and  the  said  Carter 
Draper  as  partners ;  and  that  the  bill  of  the  said 
late  firm  of  Prichard  and  Draper,  against  the  said 
Thomas  Ifaryon  Wilson,  might,  if  it  should  be 
necessary,  or  proper,  be  taxed  as  between  solicitor 
and  client ;  and  that  in  taking  such  accounts  as 
aforesaid,  the  said  Sir  Thomas  Maryon  Wilson 
might  not  be  allowed  any  set-off,  or  credit,  for  or 
in  respect  of  any  sum  or  sums  of  money  whatever, 
received,  or  pretended  to  have  been  received  by 
the  said  Ciuter  Draper,  for  and  on  account  of  the 
said  Sir  Thomas  Maryon  Wilson,  since   the  dis- 
solution of  the  said  partnership.     The   bill   also 
prayed  that  the  said  Sir  Thomas   Maryon  Wil- 
son might  be  decreed  to  pay  what  should  be  so 
found  due  from  him  in  manner  aforesaid  into  the 
hands  of  the  Respondent,  or  into  the  Bank,  in 
the  name  of  the  Accountant-General  of  the  High 
Court  of  Chancery,  in  trust  in  that  cause  for  the 
purposes  of  the  said  agreement,  and  subject  thereto 
for  the  benefit  of  the  said  Respondent  and  the  said 
Carter  Draper ;  and  that  the  said  Carter  Draper 
might  be  decreed  to  allow,  and  permit,  the  said  Re- 
spondent to  make  use  of  the  said  Carter  Draper's 
name,  in,   and  for,   suing  the  said  Sir  Thomas 
Maryon  Wilson,  at  law,  if  necessary  or  proper,  in 
respect  of  the  said  demand  upon  him  and  all  costs 
of  that  suit,  and  might  be  restrained  from  doing 
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18S4.      any  act  to  defeat  such  a  proceeding,  or  to  prevent 
the  said  Respondent  from  having  the  sole  benefit 
thereof;  and  that  the  said  Carter  Draper  and  the 
said  Sir  Thomas  Maryon  Wilson  might  be  decreed 
to  pay  all  the  costs  of  the  suit,  and  that  they  might 
be  restrained  respectively  by  the  order  and  in- 
junction of  the  said  Court  from  receiving  or  taking 
any  credit,  or  executing  or  giving  any  release  or 
discharge  for,  and  the  other  from   allowing,  or 
paying,  save  as  thereby  prayed,  any  sum  or  sums 
of  money  on  account  or  in  respect  of  the  said  debt 
dufe  from  the  said  Sir  Thomas  Maryon  Wilson,  to 
the  late  firm  of  Prichard  and  Draper ;   and  that 
the   said    Sir  Thomas   Maryon  Wilson    and    his 
attornies  and  agents,  might  in  such  action  at  law 
as  aforesaid,  if  such  should  be  brought,  be  in  like 
manner  restrained  from  making  use*  of,  or  giving  in 
evidence,  any  release,  receipt,  or  payment  sub- 
sequent to  the  said  dissolution. 

Sir  Thomas  Maryon  Wilson  died  without  having 
put  in  any  answer  to  the  bill,  and  the  Respondent, 
in  the  month  of  November,  1821,  filed  a  bill  of 
revivor  against  the  Appellants  and  John  Stride, 
the  executors  and  personal  representatives  of  Sir 
Thomas  Maryon  Wilson,  and  the  suit  was  duly 
revived. 

In  the  month  of  February,  1822,  the  Appellants 
and  John  Stride  put  in  their  answer  to  the  bill  of 
revivor  and  original  bill,  and  by  their  answer  to 
the  original  bill  insisted  upon  the  right  of  set-oflT, 
and  stated  upon  information  and  belief  that  from 
the  time  of  the  dissolution  of  the  partnership  to  the 
year  1821,  no  notice  had  been  given  by  the  Plaintiff 
to  Sir  Thomas  Maryon  Wilson  not  to  settle  accounts 
with  Carter  Draper ;  and  that  in  the  mean  time 
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Carter  Draper  had  received  rents  for  Sir  Thomas       1834, 

Maryon  Wilson  to  an  amount  sufficient  to  discharge 

the  debt  under  the  right  of  set-off.  »- 

In  the  month  of  November,  1823,  the  Re- 
spondent filed  a  supplemental  bill  stating,  amongst 
other  things,  that  on  the  27th  of  May,  1823,  he 
delivered  to  John  Stride,  as  one  of  the  executors 
of  Sir  Thomas  Maryon  Wilson,  deceased,  for 
himself  and  the  other  executors  of  Sir  Thomas 
Maryon  Wilson,  a  bill  of  fees,  charges,  and 
disbursements,  for  business  transacted  and  money 
advanced  and  paid  for  the  use  of  Sir  Thomas 
Maryon  Wilson  by  the  Respondent  and  Carter 
Draper,  as  attornies  and  copartners,  and  which  said 
bill  of  fees,  charges,  and  disbursements,  was  signed 
by  the  Respondent,  and  was  a  bill  conformable  in 
all  respects  to  the  statute  in  such  behalf  made  and 
provided,  and  that  no  proceeding  for  the  taxation 
of  such  bill  so  delivered  had  ever  been  taken. 

The  Appellants,  and  the  Defendant,  John  Stride, 
put  in  their  answer  to  the  supplemental  bill  in  the 
month  of  February,  1824,  and  thereby  the  delivery 
of  the  bill  of  fees,  charges,  and  disbursements, 
was,  with  some  qualifications,  admitted. 

The  usual  proceedings  having  taken  place  in  the 
cause,  and  the  same  being  at  issue,  a  witness  was 
examined  on  the  part  of  the  Respondent,  and 
various  admissions  were  signed,  both  by  the 
solicitors  of  the  Appellants*  and  the  Defendant 
John  Stride,  and  the  solicitors  of  the  Respondent 
The  admissions  signed  by  the  solicitors  of  the  Re- 
spondent were  in  part  as  follows :  — 

That  the  said  Sit  Thomas  Maryon  Wilson, 
Baronet,  deceased,  employed  the  said  Carter  Draper 
as  his  attorney  and  solicitor,  from  the  dissolution  of 
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18S4.  tiie  said  partnership  between  the  said  Respondent 
and  the  said  Carter  Draper  in  like  manner  as  the 
said  Sir  Thomas  Maryon  Wilson  had  employed  the 
said  Carter  Draper  as  his  attorney  and  solicitor 
before  the  formation  of  the  partnership  between  the 
said  Respondent  and  the  said  Carter  Draper  j  and 
that  the  said  Respondent  knew,  and  was  aware,  that 
the  said  Sir  Thomas  Maryon  Wilson  continued  to 
employ  the  said  Carter  Draper  as  his  solicitor,  after 
such  dissolution  of  partnership  ;  and  that  amongst 
the  documentary  evidence  so  admitted  by  the 
solicitors  of  the  said  Respondent,  was  a  letter 
addressed  by  the  said  Respondent  to  the  said  Carter 
Draper,  dated  the  27th  of  October,  1818,  in  which 
the  said  Respondent  asked  the  said  Carter  Draper 
the  following  question  :  — "  Will  Sir  T.  W.  soon 
"  settle?**  and  it  was  admitted  that  the  said  Sir 
Thomas  Maryon  Wilson  is  the  person  alluded  to 
by  the  said  style  and  initial  letters  "  Sir  T.  W.^ 

The  cause  was  heard  on  the  6th  of  July,  1826, 
before  Lord  Giiford,  then  Master  of  the  Rolls, 
when  his  Lordship  was  pleased  to  order  and  decree 
that  it  should  be  referred  to  the  Master  in  rotation, 
to  tax  the  bill  of  fees,  (^barges,  and  disbursements, 
of  the  Respondent  and  Carter  Draper,  and  it  was 
ordered  that  the  Master  should  take  an  account  of 
what,  if  any  thing,  was  due  and  owing  from  the 
estate  of  the  said  Sir  Thomas  Maryon  Wilson, 
deceased,  in  respect  of  the  said  bill  of  fees,  charges, 
and  disbursements,  and  the  Master  was  to  be  at 
liberty  to  state  any  special  circumstances  that 
might  arise,  at  the  request  of  either  party,  &c. 

James  William  Farrer,  Esquire,  th6  Master  to 
whom  the  cause  was  referred,  made  his  report, 
bearing  date  the  11th  of  November,  1828,  whereby 
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he  found  and  stated  that  the  bill  of  fees^  charges,  iBSIw 
and  disbursements  of  the  Respondent  and  Carter  ^."[^ 
Draper,  amounted  to  868/.  15s.  8d»,  which  be  had 
taxed  at  the  sum  of  768/.  I5s.  8d. ;  and  for  the  pur- 
pose of  taking  the  account  of  what,  if  any  things 
was  due  and  owing  from  the  estate  of  the  said  Sir 
Thomas  Maryon  Wilson,  deceased,  he  had  caused 
the  said  Carter  Draper  to  be  examined  on  internv 
gatories  exhibited  before  him,  by  the  said  Re- 
spondent and  the  said  Appellants;  and  he  found  that 
by  a  claim  laid  before  him  on  behalf  of  the  said 
Appellants,  which  had  been'duly  vouched  by  the 
production  of  proper  vouchers  before  him,  that  the 
said  Sir  Thomas  Maryon  Wilson,  deceased,  paid 
to  the  said  Carter  Draper,  on  account  of  the  said 
bill  of  fees,  charges,  and  disbursements,  the  several 
sums  of  money  in  the  first  schedule  to  that  lus 
report  annexed,  amounting  together  to  the  sum  of 
8261.  9^M  and  which  last^mentioned  sum  being  de- 
ducted from  the  aforesaid  sum  of  f68h  15s.  8e/., 
the  same  was  thereby  reduced  to  the  sum  of 
442/.  6s.  8d.  which  he  found  to  be  remaining  due 
and  owing  from  the  estate  of  the  said  Sir  Thomas 
Maryon  Wilson,  in  respect  of  the  said  bill ;  and 
the  said  Master  by  his  said  report  further  stated, 
that  being  at  liberty  to  state  special  circumstances, 
at  the  request  of  either  party,  he  submitted  to  the 
court,  at  the  request  of  the  Appellants,  the  follow- 
ing circumstances :  —  In  and  previous  to  the  year 
1814,  the  said  Carter  Draper  was  the  solicitor  of 
the  said  Sir  Thomas  Maryon  Wilson  ;  in  that  year 
the  said  Respondent  and  the  said  Carter  Drs^er 
entered  into  copartnership  as  solicitors,  and  con- 
tinued in  such  copartnership  until  October,  1817, 
when  the  same  was  dissolved.    During  the  con- 
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1834.       tinuance  of  the  said  copartnership  the  said  Sir 
Thomas  Maryon  Wilson  employed  the  said  Re- 
V.  spondent  and  the  said  Carter  Draper  as  his  solicitors^ 

and  the  said  Sir  Thomas  Maryon  Wilson  was  aware 
of  the  dissolution  of  the  said  copartnership  shortly 
after  the  time  thereof.  On  the  25th  of  July, 
1818,  a  joint  bill  of  costs  was  delivered  by  the  said 
Carter  Draper  to  the  said  Sir  Thomas  Maryon  Wil- 
son, the  amount  of  such  bill  was  867/.  5s.  5d.j  includ- 
ing a  sum  of  67/.  17^-  5d.  as  the  balance  of  a  former 
bill  of  the  said  copartners,  and  the  said  bill  was 
accompanied  by  a  letter,  written'by  the  said  Carter 
Draper,  bearing  date  the  25th  of  July,  1818,  and 
was  in  the  words  and  figures  following :  —  "  Ex- 
«  change  Buildings,  25th  July,  1818.  Dear  Sir, 
"  At  length  I  am  enabled  to  send  you  my  accounts, 
«  which  are  three  in  number ;  the  first  is  due  to 
"  Prichard  and  Draper  of  867/.  5s.  5d.f  from  which 
"  I  believe  there  have  been  received  the  several 
«  sums  of  50/.,  26/,  9^.,  28/.  and  300/. ;  the  second 
"  is  also  due  to  Prichard  and  Draper,  and  is  the 
*'  separate  account  of  the  parish  of  Fletching ;  the 
"  third  account  is  owing  to  Draper  and  Bird, 
"  wherein  I  have  given  you  credit  for  the  money 
**  received  from  Furness  for  rent.  At  the  bottom 
"of  the  first  bill  I  have  not  put  the  receipts  on  ac- 
"  count,  lest  by  any  means  I  may  have  made  a 
"  mistake,  but  I  am  not  conscious  of  having  so 
"  done.  I  remain.  Dear  Sir,  most  respectfully 
"  yours.  Carter  Draper.  Sir  Thomas  Maryon 
"  Wilson,  Bart.*'  And  that  in  a  letter  written  by 
the  Respondent  to  the  said  Carter  Draper,  bearing 
date  tlie  27th  of  October,  1818,  the  said  Respondent 
used  the  following  expression,  "  Will  Sir  T.  W, 
soon  settle  ?"  and  that  it  was  admitted  that  the  said 
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Sir  Thomas  Maryon  Wilson  was  the  person  alluded     .  1834» 
to  by  the  style  and  initial  letters  "  Sir  T.  W. ;  *'  and      ]I^^^^ 
the  saidRespondent,  George  Prichard,  knew  and  was  ^ 

aware  that  the  said  Sir  Thomas  Maryon  Wilson  con- 
tinued to  employ  the  said  Carter  Draper  as  his  solici- 
tor after  the  said  dissolution  of  partnership ;  and  that 
on  the  17th  of  February,  1821,  the  said  Respondent 
gave  a  notice  to  the  solicitors  for  the  said  Sir 
Thomas  Maryon  Wilson  not  to  pay  the  said  Carter 
Draper  the  balance  of  any  bill  or  bills  delivered  in 
by  him  as  due  from  Sir  Thomas  Maryon  Wilson  to 
the  late  firm  of  Messrs.  Prichard  and  Draper  ;  and 
that  on  the  22d  of  February,  1821,  the  said  Re- 
spondent  and  the  said  Carter  Draper  signed  an 
agreement  by  which  the  said  Carter  Draper  agreed 
to  give  the  said  Respondent  his  bond  for  securing 
the  sum  of  750/.,  payable  by  instalments,  and  to 
assign  to  the  said  Respondent  the  debts  contracted 
during  the  partnership,  and  which  then  remained 
outstanding  and  due  to  the  said  firm  of  Prichard 
and  Draper;  and  the  said  Carter  Draper  undertook, 
within  one  month,  to  supply  the  said  Respondent 
with  a  list  of  debts  then  still  remaining  outstanding 
and  unpaid  to  the  said  partnership  firm  of  Prichard 
and  Draper,  but  that  it  did  not  appear  before  the 
said  Master  that  any  such  list  had  been  supplied: 
And  that  on  the  22d  of  February,  1821,  the  said 
Respondent  delivered  a  copy  of  such  agreement  to 
the  solicitors  for  the  said  Sir  Thomas  Maryon 
Wilson  :  And  that  the  said  respondent  did,  on  the 
28tli  of  February,  1821,  write  and  send  the  letter 
to  the  said  Sir  Thomas  Maryon  Wilson,  in  the  said 
bill  mentioned,  explanatory  of  such  notice :  And 
that  after  the  said  dissolution  of  copartnership  the 
said  Carter  Draper  continued  to  act  as  solicitor  and 
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1834.  receiver  of  rents  of  estates  of  the  said  Sir  Thomas 
Maryon  Wilson,  and  continued  so  to  act  until  after 
September,  1820 :  And  that,  on  the  22d  of  Fe- 
bruary,  1821,  the  said  Sir  Thomas  Maryon  Wilson 
filed  his  bill  of  complaint  in  his  Majesty's  High 
Court  of  Chancery,  against  the  said  Carter  Draper, 
his  late  attorney  and  solicitor  and  agent  and  re- 
ceiver for  an  account;  and  that  the  Appellants,  with 
the  said  late  defendant,  John  Stride,  as  executors 
of  the  said  Sir  Thomas  Maryon  Wilson,  after  his 
decease,  filed  a  bill  of  revivor  of  such  suit  against 
the  said  Carter  Draper,  and  that  such  suit  was  then 
still  pending,  and  that  the  said  Respondent  had 
examined  the  said  Carter  Draper  as  a  party  in 
that  cause  upon  interrogatories  exhibited  before 
the  said  Master :  And  he  found  by  his  examination 
put  in  thereto,  sworn  the  1st  of  February,  1828, 
that  the  said  Carter  Draper  stated  that  he  did  not, 
since  the  dissolution  of  the  partnership  between 
the  said  Respondent  and  the  said  examinant,  settle 
and  adjust  any  accounts  with  the  said  late  Defendant 
Sir  Thomas  Maryon  Wilson,  deceased,  nor  did  the 
said  Sir  Thomas  Maryon  Wilson  ever  adjust  or  agree 
with  the  said  examinant  any  account  or  accounts 
in  which  credit  or  credits  was  or  were  given  to  him 
for  any  sum  or  sums  of  money  as  having  been  paid 
to  the  said  examinant  expressly  for  or  on  account 
of  any  bills  of  costs,  or  for  monies  retained  by  the 
said  examinant  expressly  for  or  on  account  or  in 
satisfaction  or  part  satisfaction  of  any  bill  of  costs, 
nor  did  the  said  Sir  Thomas  Maryon  Wilson,  to 
the  knowledge  and  belief  of  the  said  examinant, 
ever  debit  the  said  examinant  with  any  sum  or  sums 
of  money  expressly  on  account  of  any  bill  of  costs : 
And  the  said  examinant  stated  that  the  said  Sir 
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Thomas  Maryon  Wilson  did  not  ever,  in  writing  ISM. 
or  in  any  account  in  writing,  expressly  allow  to  the  ^^^^^^'^ 
Aaid  examinant  any  sum  or  sums  of  money  ex- 
pressly in  payment  and  satisfaction,  or  in  part 
payment  or  satisfaction  of  any  account :  And  the 
said  examinant  stated  that  his  accounts  with  the 
said  Sir  Thomas  Maryon  Wilson  had  not  been 
settled :  The  Master  further  certified  that  the 
said  Appellants,  the  executors,  had  also  examined 
the  said  Carter  Draper,  as  a  party  io  this  cause, 
upon  interrogatories  exhibited  before  him :  And 
he  found  that  the  said  Carter  Draper,  by  his  ex- 
amination sworn  the  said  1st  of  February,  1828, 
stated  that  he  did  receive  from,  and  was  paid  by 
Sir  Thomas  Maryon  Wilson,  Baronet,  deceased,  in 
manner  tberein-afler  mentioned,  the  whole  amount 
of  the  bill  o^  costs  of  the  late  partnership  between 
the  said  examinant  and  tlie  said  Respondent,  due 
from  the  said  Sir  Thomas  Maryon  Wilson  at  the 
time  of  the  dissolution  of  the  said  late  copartner- 
ship :  And  the  said  examinant  stated  that  the  said  bill 
of  costs  was  paid,  or  the  said  examinant  received  the 
amount  thereof  at  various  times,  and  by  various  sums 
of  money,  some  of  which  sums  were  paid  to  the  said 
examinant  by  the  said  Sir  Thomas  Maryon  Wilson, 
and  others  of  them  by  monies  retained  by  the  said 
examinant  by  the  direction  or  with  the  permission 
of  the  said  Sir  Thomas  Maryon  Wilson,  out  of 
monies  belonging  to  him,  which  had  been  received 
by  the  said  examinant :  And  the  said  examinant 
stated  that,  to  the  best  of  his  recollection  and  be- 
lief, there  was  not  any  person  present  when  such 
monies  or  any  of  them  were  paid  to  the  said  ex- 
aminant, or  when  the  said  Sir  Thomas  Maryon 
Wilson  directed  or  permitted  the  said  examinant 
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18S4.       to  retain  such  monies  as  the  said  examinant  did 
retain :  And  the   said   examinant  stated  that  he 
had  in   the    schedule  to  his    said    examination, 
underwritten  or  annexed,  set  forth  a  ti-ue  state- 
ment or  account,   to  the  best  of  his  belief,  of 
the  monies  which  the  said  examinant  so  received 
from  the   said   Sir  Thomas    Maiyon   Wilson  or 
retained;  but  the  said  examinant  stated   he   did 
not  recollect  or  believe  that  such  monies,  or  any 
part  of  them,  were  retained  by  the  said  examin- 
ant expressly  on  account  of  such  bill  of  costs,  for 
the  said  examinant  stated;  that  when  the  said  ex- 
aminant had  monies  of  the  said  Sir  Thomas  Maryon 
Wilson  in  his  hands,  the  said  Sir  Thomas  Maryon 
Wilson  told  the  said  examinant  to  retain  what  he 
wanted,  as  money  would  be  of  use  to  him  the  said 
examinant:  And  the  said  examinant  stated  he  ac- 
cordingly retained  the  monies  in  the  said  schedule 
mentioned,  and  that,  to  the  best  of  his  belief,  there 
was  not  any  money  due  from  the  estate  of  the  said 
Sir  Thomas  Maryon  Wilson  deceased,  on  account 
of  the  bill  of  costs  of  the  late  partnership  between 
the  said    Respondent  and  the   said    examinant: 
And  the  said  examinant  stated  that  the  said  bill  of 
costs  was  in  fact  paid  and  settled  on  the  10th  of 
September,  1820,  when  the  sum  of  282/.  17^.  5d. 
was  retained  by  the  said  examinant :  And  the  said 
examinant  stated  that  he  did   not  recollect  that 
any  thing  particular  passed  on  the  occasion ;  but 
it  was  of  course  understood  by  him,  and  be  be- 
lieved by  the  said  Sir  Thomas  Maryon  Wilson, 
that  credit  was  to  be  given  by  the  said  examinant 
in  his  accounts  with  the  said  Sir  Thomas  Maryon 
Wilson  for  the  sums  so  paid  to  and  retained  by 
the  said  examinant  when  the  account  should,  at 
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any  future  time,  be  settled  between  the  said  ex- 
aminant  and  the  said  Sir  Thomas  Maryon  Wilson, 
and  for  that  reason  also  the  said  examinant  stated 
he  did  not  make,  or  give,  or  was  not  required  to 
make  or  give,  any  receipts  or  receipt  for  the 
monies  which  were  so  paid  to  or  retained  by  the 
said  examinant  as  aforesaid:  And  the  said  Master 
certified  that  he  had  set  forth  the  schedule  to  such 
last  examination  by  way  of  second  schedule  to  that 
bis  report  annexed. 

The  first  schedule  to  which  the  Master's  report 
referred,  containing  a  statement  of  the  several 
sums  of  money  paid  by  Sir  Thomas  Maryon 
Wilson  deceased,  to  Carter  Draper,  on  account  of 
the  bill  of  fees,  charges,  and  disbursements  of  the 
Respondent  and  Carter  Draper,  was  as  follows:— 

£.     s.  d. 
1816.  Oct.  7th.     Cash  paid  by  the  said  Sir 
Thomas  Maryon  Wilson, 
to  the  said  Carter  Draper, 


1817.  Oct.  7tb. 


on  account 
Ditto 


26 
-    SCO 


9 
0 


18S4. 


nUCUAKD* 


The  second  schedule  to  which  his  report  re- 
ferred, containing  the  account  or  schedule  to  the 
examination  of  Carter  Draper  to  the  interroga- 
tories exhibited  before  him  by  the  Appellants, 
was  as  follows :  — 


1814.  Nov.  20th. 
1816.  Oct.  8th. 


1817.  Oct. 
1820.  Feb.  5th. 


Sept.  lOth. 


Received  from  Sir  Thomas 
Maryon  Wilson  himself 

Ditto 

Ditto  (date  not  known,  b\it 
some  time  in  1816) 

Ditto 

Retained  out  of  Sir  Thomas 
Maryon  Wilson's  Rents 

Ditto    the  Balance    - 


£. 


121 


28 
300 

SCO 


14  10 
9    0 


0 
0 

0 

17 


^1,059      1     3 
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1SS4.  The  cause  was  heard  on  further  directions  be- 

fore the  Master  of  the  Rolls,  on  the  28th  of  January, 
1830,  when  his  Honor  decreed  that  the  Respond- 
ent's bill  should  stand  dismissed^  and  that  the 
Respondent  should  pay  to  the  Appellants  the  costs 
of  the  suit  up  to  the  hearing,  to  be  taxed  in  the 
usual  manner. 

The  Respondent  presented  his  petition  of  appeal 
to  the  Lord  Chancellor,  from  the  last^mentioned 
order  or  decree,  on  further  directions,  and  prayed 
that  the  same  might  be  reversed,  and  that  further 
directions  might  be  given  by  his  Lordship  upon 
the  Master's  report,  and  a  decree  made  thereon. 

The  petition  of  appeal  was  heard  before  the 
Lord  Chancellor  on  the  5th  of  July,  1831,  when 
his  Lordship  ordered  that  the  order  made  in  the 
cause,  bearing  date  the  28th  of  January,  1830,  be 
reversed.  And  it  was  ordered  that  the  Appellants, 
the  surviving  Defendants  in  the  second  and  third 
mentioned  causes,  the  surviving  acting  executors 
of  the  late  Defendant,  Sir  Thomas  Maryon  Wilson, 
Bart,  deceased,  admitting  assets,  should  pay  to 
the  Respondent  the  sum  of  442/.  6s.  8rf.,  by  the 
Master's  report  made  in  the  said  causes,  bearing 
date  the  11th  of  November,  1828,  found  to  be  due 
from  the  estate  of  the  said  Sir  Thomas  Maryon 
Wilson,  in  respect  of  the  bill  of  fees  in  the  plead- 
ings mentioned,  out  of  tlie  assets  of  the  said  Sir 
Thomas  Maryon  Wilson,  in  a  course  of  administra- 
tion ;  and  it  was  ordered  that  the  said  Master  should 
tax  the  Respondent  his  costs  of  the  said  suit; 
and  it  was  ordered  that  the  said  Appellants  should 
pay  to  the  Respondent  what  should  be  taxed  for 
such  costs ;  and  it  was  ordered  that  the  sum  of 
20i,  deposited  by  the  Respondent  with  the  Re- 
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gistrar,  on   setting  down  his  petition  of  appeal, 
should  be  paid  back  to  the  Respondent,  &c. 
The  appeal  was  from  this  order. 


For  the  Appellants,  Mr.  Pemberton  and  Mn 
Cooper.  ^ 

For  the  Respondent,  Sir  E.  Sugden  and  Mr. 
Knight. 


For  the  Appellants. 

Upon  a  dissolution  of  partnership,  either  partner 
is  at  liberty  to  receive  the  debts,  unless  there  are 
special  circumstances  to  displace  the  right.  Di^ff 
V.  E.  J.  Co.*i  Bristol  v.  Tcn/hr.f  Monies  were 
received  by  Draper,  on  account  of  Sir  T.  Wilson, 
after  the  dissolution  of  the  partnership,,  with  the 
knowledge  of  Prichard,  which  Draper  might  apply 
to  the  payment  of  the  debt.  The  objections  taken 
before  the  Master  of  the  Rolls  to  the  evidence  of 
Draper  were  overruled,  for  he  was  not  interested ; 
and  the  bill  was  dismissed.  This  judgment  was 
rewrsed  by  the  Lord  Chancellor:  —  But  half  the 
claim  was  disallowed.  The  reversal  of  the  judg- 
ment proceeded  chiefly  on  the  ground  that  there 
was  no  direction  by  Sir  T.  Wilson  to  apply  the 
monies  to  the  payment  of  the  debt;  that. there 
was  no  settlement  of  accounts,  and  that  there 
could  not  be  a  setpofF  of  the  private  debt  against 
the  partnership  debt.  In  the  bill,  it  is  not  pre- 
tended that  no  payments  were  made  after  the  dis- 
solution  of  the  partnership,  "but  only  that  they 
were  made  after  notice. 


«  15  Vea.  t  Starkie. 
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1^84.  The  Lord  Chancellor.  —  This  is  a  question  of 

fact.  The  law  is  indisputable,  that  a  partner  may- 
receive  a  partnership  debt  after  a  dissolution.  The 
question  here  is,  whether  there  was  a  payment. 

For  the  Appellant 

The  question  is,  whether  the  law  will  not  make 
the  appropriation  of  the  monies  received,  and  in 
the  hands  of  the  partner.  Suppose  the  notice  not 
given,  would  not  Prichard  himself  have  contended 
justly  that  the  monies  must  be  so  applied?  His 
view  appears  by  his  letter,  wherein  he  asks,  "Shall 
**  I  soon  receive  the  monies  due  from  Sir  T. 
"  Wilson  ?"  He  applies  to  Draper,  not  to  Sir  T. 
Wilson.  Draper's  demand  on  Sir  T.  Wilson  was 
in  a  double  character,  —  as  a  partner,  and  as  an 
individual ;  but  as  he  received  more  than  sufficient 
to  satisfy  both  debts,  the  law  appropriates  the 
money,  and  the  other  partner  cannot  demand  a' 
second  payment  of  the  debt,  and  throw  the  debtor 
for  his  remedy  upon  the  insolvent  partner. 

The  remedy,  if  any,  pught  to  be  at  law.  The 
only  ground  alleged  for  proceeding  in  equity,  is 
the  refusal  by  the  partner  to  concur  in  the  reco- 
very of  the  debt 

After  a  dissolution,  either  a  receiver  is  ap- 
pointed to  collect  the  partnership  debts,  or  all  the 
partners  receive  and  account  with  each  other ;  in 
which  latter  case,  a  payment  to  any  one  of  them  is 
a  discharge  of  the  debt. 

The  Lord  Chancellor.  —  The  whole  question  is, 
whether  the  payment  to  Draper  was  in  liquidation 
of  the  debt  to  the  concern.  If  he  had  continued 
a  partner,  it  might  have  been  argued  that  the  pay- 
ment was  to  be  applied  to  the  partnership  debt. 
The  employment  of  Draper  as  a  private  agent 


rUCHAKD. 


ON    APPEALS   AND    WRITS   OF   ERROR.  517 

afterwards,  makes  it  necessary  to  direct  the  appli-    .   1834. 
cation  of  the  payment  '^i^^ 

For  the  Appellant 

Here  the  partnership  debt  was  the  first  in  date. 

The  Lord  Chancellor. — Do  you  push  the  doc- 
trine of  priority  of  debt  so  far,  that  if  the  partner- 
ship is  dissolved,  and  payment  is  made  to  one  of 
the  partners,  becoming  agent  to  a  client  who  is 
indebted  to  him  separately,  you  must  of  necessity 
ascribe  the  payment  to  the  partnership  debt  ? 

For  the  Appellants. 

If  the  plaintiff  proposed  to  raise  the  question, 
whether  Sir  T.  Wilson  intended  that  the  partner- 
ship debt  should  be  paid  by  receipt  of  his  rents, 
the  plaintiff  should  have  amended  his  bill,  to  put 
that  fact  in  issue^  There  was  a  general  authority 
to  retain  monies  of  Sir  T.  Wilson,  and  it  was  acted 
upon.  No  specific  authority  for  the  appropriation 
was  necessary,  according  to  the  principle  esta- 
blished in  Devaynes  v.  Noble.*  In  the  absence  of 
specific  authority  the  payment  was  applicable  to 
the  debt  first  in  point  of  date.  If  Sir  Thomas 
Wilson  had  become  insolvent.  Draper  must  have 
shewn  a  specific  authority  as  against  Pritchard,  to 
prove  that  the  money  was  not  received  on  account 
of  the  partnership  debt. 

The  Lord  Chancellor.  —  In  the  case  of  Devaynes 
v.  Nobkf  the  monies  were  due  in  the  same  right 
Can  you  shew  any  case  at  law  where  payment  is 
made  to  one  partner,  who  has  debts  in  different 
rights,  where  the  doctrine  of  priority  has  been 
applied?    Here  retainer  must  be  set  off. 

For  the  Appellant. 

The  case  on  which  the  bill  rests,  is  an  allegation 

*  S  Meriv. 
VOL.  VllU  N  N 
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1834.  that  the  bill  of  costs  was  not  satisfied  prior  to- 
1821 ;  and  a  charge  that,  by  collusion  between  Sir 
Thomas  Wilson  and  Draper,  subsequent  to  1821, 
the' set-off  was  manufactured.  The  Master  of  the 
Rolls  was  of  opinion  that  the  case  appearing  on 
the  Master's  report  was  different  from  the  case 
made  by  the  bill,  which  stands  upon  a  charge  of 
collusive  payments.  This  is.  a  different  equity 
from  that  on  which  the  judgment  of  the  Lord 
Chancellor  proceeds.  That  judgment  rests  mainly 
on  the  evidence  of  Draper. 

If  specific  directions  were  necessary  as  to  the 
application  of  the  payment,  the  answer  having 
tendered  that  issue,  the  Plaintiff  was  bound,  ac« 
cording  to  the  rules  of  pleading  in  equity,  to 
amend  the  bill.  That  question  would  then  have 
been  put  in  issue,  and  the  defendants  might  have 
•  given  evidence  of  the  usage  of  the  partpersbip  as 
to  the  liquidation  of  accounts.  The  case  ought  to 
be  very  clear  to  induce  a  Court  of  Equity  to 
interfere.  A  debtor  who  has  paid  to  one  partner 
enough  to  satisfy  both  private  and  partnership 
debts,  has  a  stronger  equity  than  a  partner  who. 
complains  of  the  de&ult  of  his  co-partner. 

This  was  a  case  of  opposite  judgments,  and  at 
all  events  the  costs  ought  not  to  have  been  given 
against  the  Appellants^ 

For  the  Respondent. 

There  is  no  evidence  on  the  part  of  the 
Appellants  of  any  payment  or  other  discharge  of 
I  the  debt,  admitted  to  have  been  incurred  by  Sir 
Thomas  Maryon  Wilson  to  the  firm  of  Prichard 
and  Draper,  and  wholly  vested  in  the  Respondent; 
neither  is  there  any  thing  in  the  case  to  affect 
his  right  to  recover  the  same.  Upon  the  footing 
of  the  examination  of  the  co-defendant,   Carter 
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Draper  (supposing  the   same  to   be    admissible       i^^^* 
against    the    Respondent),    there  is  nothing   to      koitidob 
establish  the  fact  of  a  payment,  in  discharge  of 
the  partnership    debt^   by    Sir  Thomas  Maryon 
Wilson,  or  to  affect  the  right  of  the  Respondent 
to  recover  the  same ;  nor  is  there  any  thing  in  the 
dealings  or  transactions  which  took  place  between 
Sir  Thomas  Maryon  Wilson  and  Carter  Draper, 
subsequently  to  the  dissolution  of  the  partnership 
of  Prichard  and  Draper,  which  amounts  to  a  legal 
or  equitable  payment,  satisfaction,  or  extinguish- 
ment of  the  debt,  due  by  Sir  Thomas  Maryon 
Wilson  to  the  partnership,  by  way  of  set-off  or 
otherwise;   and  the  defence  of  the  Appellants, 
being  reduced  to  a  mere  attempt  to  set  Qff  the 
separate  debt  due  by  Carter  Draper  to  the  estate 
of  Sir  Thomas  Maryon  Wilson  against  the  debt 
due  from  that  estate  to  the  partnership  of  Prichard 
and  Draper,  to  the  prejudice  of  Prichard,  must 
necessarily  fail,  as  directly  contrary  to  the  whole 
current  of  the  decisions  both  at  law  and  in  equity. 

The  Lord  Chancelior. — This  is  a  question  which, 
if  there  was  any  doubt  in  point  of  law,  I  should 
take  time  for  consideration.  It  is  in  effect  a  re- 
bearing  before  the  same  judge*  If  I  thought  that 
there  was  any  grave  doubt  upon  the  question,  or 
any  miscarriage  below,  I  should  be  anxious  to  set 
it  right.  Nothing  can  be  more  against  the  interest 
of  any  judge,  than  to  expose  himself  to  the  im- 
putation that  he  has  been  the  means  of  introducing 
error  into  the  law.  His  interest,  if  any,  is  the 
other  way.  This  is  no  question  of  law.  It  was 
.argued  upon  the  appeal  before  me  in  the  Court 
of  Chancery,  that  there  was  an  objection  to  the 
evidence  of  Draper  j  but  the  evidience  was  properly 
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18S4..  admitted.  When  the  cause  was  heard*,  I  referred 
""^""^  to  the  Chief  Justice,  who  was  then  sitting  at  Guild- 
•»•  hall,  and  he  stated  that  he  had  no  doubt  upon  that 
point.  The  next  question  arose  upon  the  defect 
of  service  of  the  bill  of  costs,  under  the  statute  of 
Geo.  2. ;  and  I  should  have  been  of  opinion  that 
this  would  have  been  fatal  against  this  demand, 
because  solicitors  are  as  much  within  the  statute  as 
•  attornies  at  law :  and  it  was  not  cured  by  a  deli- 
very of  the  bill  after  suit  commenced.  But  the 
objection  not  having  been  taken  before  the  Master 
of  the  Rolls,  was  too  late  on  the  appeal.  If  it  is 
to  be  considered  as  a  question  of  set-off,  the  debts 
are  not  of  a  similar  quality ;  one  is  separate,  the 
other  joint.  Upon  an  action  (and  this  is  equivalent 
to  an  action),  a  debt  from  A.  could  not  be  set  off 
against  a  debt  owing  to  A.  and  B.  If,  therefore, 
it  is  a  case  of  set-off,  cadit  qurestio. 

But  in  order  to  raise  the  question,  and  meet  it 
fairly,  let  it  be  treated  as  a  case  of  retainer  and 
payment  Here  the  payment  may  be  considered 
equivocal.  Its  character  depends  upon  Draper's 
evidence ;  and  the  only  question  is,  whether  that 
evidence  proved  it  to  be  the  payment  of  the  joint 
debt,  being  in  its  nature  ambiguous.  That  ques- 
tion is  to  be  disposed  of  by  the  evidence  of  Draper. 
I  agree  to  the  propositions  of  law  as  argued  for  the 
Appellant,  first,  that  a  debtor  paying  the  debt  to 
one  partner,  after  a  dissolution  of  the  partnership, 
the  payment  is  a  discharge  of  the  debtf  Any  one 
of  the  partners  may  receive  and  discharge  the 
debt.  The  second  proposition  is  equally  clear, 
that  if  there  is  a  dealing  with  a  firm,  and  debts 
are  incurred,  and  a  subsequent  payment  is  made, 
and  nothing  passes  at  the  time  6f  payment,  no  in- 

•  See  1  RU88.&M.  199. 

t  Duffy.  E.  L  Co^  15  Ves.  198. 
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structions  how  the  payment  is  to  be  applied,  the  1834. 
law  presumes  that  priority  of  obligation  prevails.* 
This  is  consonant  to  the  principles  of  honesty,  and 
favourable  to  the  creditor,  since  it  avoids  the  effect 
of  the  statute  of  limitations.  The  doctrine  is 
recognised  in  the  case  oi  Devaynes  v.  Noble  f^  and 
has  frequently  been  applied  in  courts  of  law  j  but 
I  never  heard .  the  doctrine  extended  to  cases 
where  the  parties  claim  dtversis  juribus.  It  does 
not  follow  as  a  necessary  consequence  that  a 
debtor  to  a  partnership  firm,  making  a  payment  to 
one  of  the  partners,  after  a  dissolution,  intends  the 
payment  to  be  applied  to  the  debt  owing  to  the 
firm.  It  may  be  that  the  payment  is  to  the  indi- 
vidual who  receives  it.  The  principle,  if  admitted, 
does  not  bear  otit  the  argument.  Then  it  comes 
to  a  question  of  fact :  Did  any  thing  pass  at  the 
time  of  payment  by  way  of  general  or  particular 
instructions  to  apply  the  money  to  the  payment  of 
the  partnership  debt?  Draper  says  that  he  con- 
sidered the  debt  extinguished;  but  that  is  an 
inference  of  law ;  for  he  afterwards  says  that  Sir 
Thomas  Wilson  did  not  "expressly  allow  any 
"  sum  in  payment  of  any  account,"  and  that  he 
did  not  recollect  or  believe  that  such  monies  were 
retained  by  him  expressly  on  account  of  the  bill  of 
cost9,  for  that  when  he  had  monies  of  Sir  T. 
Wilson  in  his  hands,  he,  Wilson,  told  him  to  retain 
wliat  he  wanted,  as  money  would  be  of  use  to  him. 
The  words  rather  shew  that  the  retainer  was  in- 
tended to  favour  Draper  personally,  not  the  part- 
nership, and  the  question,  whether  Wilson  gave 
authority  to  retain  the  rents  to  pay  the  partnership 
'  debt,  is  negatived. 

♦  Whiston  V.  Tayhr^  2  Stark.  50.  t  1  Meriv.  608. 
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^1834.  As  to  costs,  I  am  inclined  to  advise  the  House 

^^^^^      to  give  the  costs  of  the  appeal     It  may  be  said, 
»•  that  here  was  a  discrepancy  of  opinion  between 

the  Courts  below ;  but  thi^  argument  might  intro- 
duce a  dangerous  practice.  If  costs  are  to  be 
refused  as  a  matter  of  coui*se,  because  there  is  a 
difference  of  opinion  between  the  inferior  Courts, 
then,  whenever  there*is  such  difiei^nce  of  opinion, 
there  will  be  always  an  appeal.  The  decrees  and 
orders  of  the  Vice-Chancellor  and  Master  of  the 
Rolls  are  often  reversed  upon  re-hearing  before 
the  Lord  ChancellQr,  on  grounds  not  presented  or 
discussed  before  those  judges.  Sometimes,  upon 
evidence  introduced  after  the  original  hearing  of 
the  cause,  the  re-hearing  and  discussion,  upon 
new  grounds  or  new  evidence,  enables  the  supe- 
rior Court  rather  to  reform  or  revise,  than  to 
reverse  the  judgment.  Upon  an  appeal  motion 
lately  before  me,  for  an  injunction  in  the  case  of  a 
charity,  I  had  at  first  an  opinion  that  there  was  no 
ground  for  the  application;  but  when  the  same 
matter  came  before  me  a  second  time,  upon  farther 
consideration,  I  was  very  clearly  of  opinion  that 
the  Master  of  the  Rolls  was  wrong,  and  that  I 
had  been  equally  wrong  myself  upon  my  first  im- 
pression. If  that  case  should  be  brought  here  by 
appeal,  I  should  be  disposed  to  advise  that  the 
costs  should  be  given,  notwithstanding  the  dif- 
ference of  opinion. 

The  case  stood  adjourned  to  the  5th  of  July, 
when  the  Lord  Chancellor  said,  that  upon  consi- 
deration he  should  advise  the  House  to  dismiss  the 
appeal  with  costs. 

Decree  amrmed,  with  costs. 


In  Trinity  Term,  1828,  the  East  India  Company 
filed  a  bill  of  interpleader  in  the  High  Court  of 
Chancery  against  the  Respondent,  and  against  the 
Appellants  and  their  late  partners,  stating  an  Act 
of  Parliament  passed  in  the  fifty-fourth  year  of 
George  the  Third,  "  enlarging  the  Powers  of  Two 
«*  Acts  made  in  the  forty-third  and  forty-sixth  years 
«*  of  his  late  Majesty  King  George  the  Third,  for 
«*  the  further  Improvement  of  the  Port  of  London ; 
**  making  Docks  and  other  Works  at  Bldckwall 
<<  for  the  Accommodation  of  East  India  Shipping 
"  in  the  said  Port  of  London,  and  other  Matters 
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ENGLAND. 

(court  of  chancery.) 

David  Colvin,    William  *Craw.1 
FORD,  and  James  Gathornb  Re-  I  Appellants. 

MINGTON  ...  .J 

John  Campion        ....    Respondent. 

An  order  of  the  Court  of  Chancery  directed  the  new  trial  of 
an  iMUOi  and  a  commission  for  examination  of  witnesses 
abroad ;  and  that  the  trial  of  the  issue  should  be  stayed 
until  the  return  of  the  commission.  The  parties  having  im- 
properly delayed  the  execution  and  return  of  the  commission^ 
upon  application  to  the  Court  the  whole  of  the  original 
order  was  discharged.  But  upon  appeal^  held,  that  the  laches 
as  to  the  commission  ought  not  to  affect  the  right  to  proceed 
to  a  new  trial  of  the  issue ;  and  as  regarded  this  last  point 
the  order  was  reversed,  with  special  directions. 
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issIp.  "therein  mentioned;"  whereby  it  was,  amongst 
other  things,  enacted,  That  in  the  cases  therein 
mentioned  the  Directors  of  the  East  India  Com- 
pany, or  some  officer  or  officers  appointed  by  them 
far  the  purpose,  should  and  they  were  thereby  re- 
quired to  cause  such  goods,  wares,  or  merchandizes, 
the  produce  of  any  place  or  places  within  the  limits 
of  the  East  India  Company's  charter  as  should  be 
brought  into  any  of  the  said  docks  or  basins  therein 
mentioned  on  board  any  ship  or  vessel,  to  be  duly 
entered  at  the  custom-house,  and  thereupon  to 
give  security  according  to  the  law  for  the  payment 
of  the  duties  to  which  the  same  should  be  subject. 
And  it  was  thereby  further  enacted,  that  all  ships 
and  vessels  arriving  in  the  inner  dock  should  be 
cleared  and  discharged  with  all  convenient  speed ; 
and  goods,  wares,  and  merchandizes  imported  in 
private  trade  which  should  be  landed  therefrom, 
and  which  should  be  bonded  by  the  said  East  India 
Company,  or  otherwise  howsoever,  and  which  were 
prohibited  goods,  should  without  loss  of  time,  un- 
less in  the  case  therein  mentioned,  be  deposited  in 
the  warehouses  of  the  East  India  Company,  who 
should  account  to  the  East  India  Dock  Company 
for  the  rates  and  duties  payable  to  them  in  respect 
of  the  same ;  and  that  such  goods,  wares,  and  mer- 
chandizes should  be  sold  under  the  authority  of  the 
Court  of  Directors  of  the  East  India  Company,  on 
account  of  the  owners  thereof;  and  the  duties  of 
customs  and  excise,  and  the  rates,  charges,  and 
expences  payable  to  the  said  East  India  Company 
in  respect  of  the  same,  should  be  deducted  and 
paid  to  the  proper  officers  of  his  Majesty's  revenuci 
and  to  the  said  East  India  Dock  Company,  by  the 
East  India  Company,  subject,  however,  to  such 


ON   APPEALS   AND    WRITS    OF   EllROR.  5S5 

proviso  as  therein  mentioned ;  and  that  the  master  ]8d4>. 
and  owner,  or  owners,  of  every  vessel  from  which 
any  such  goods,  wares,  and  merchandize  should 
have  been  landed  should  have  the  same  lien  upon 
the  net  proceeds  of  such  goods,  wares,  and  mer- 
chandize, for  the .  freight  thereof,  as  they  would 
have  been  entitled  to  upon  the  same  goods,  wares, 
and  merchandize  before  the  landing  thereof,  if 
he  or  they  should  give  notice  in  writing  of  his  or 
their  claim  to  lien,  before  such  net  proceeds  should 
have  been  paid  over  to  the  consignees  or  owners 
of  such  goods,  wares,  and  merchandize. 

The  bill  then  stated,  that  in  the  year  1818  the  ship 
the. Hero,  being  engaged  in  private  trade  to  the 
East  Indies,  and  commanded  by  John  Price,  as  the 
roaster  thereof^  sailed  from  the  river  Hooghly,  in 
the  East  Indies,  destined  to  the  port  of  London, 
having  on  board  a  cargo  consisting  of  different  sorts 
of  goods,  wares,  and  merchandize,  shipped  and 
consigned  by  different  persons  in  the  East  Indies  to 
different  persons  in  England,  and  that  the  said  ship 
or  vessel,  called  the  Hero,  arrived  on  her  said  home- 
ward bound  voyage  in  the  East  India  Docks  in  or 
about  the  month  of  April,  1818 ;  and  that  at  the 
time  of  the  said  arrival  of  the  said  ship  there  were 
on  board  of  her,  amongst  other  goods,  wares,  and 
merchandize,  511  bales  of  cotton  wool,  which  had 
been  shipped  at  Calcutta,  in  ihe  East  Indies,  on 
board  the  said  ship,  and  consigned  to  Messrs.  Bazett 
and  Co.,  meaning  the  Appellants,  and  the  said 
Richard  Campbell  Bazett,  and  John  Farquhar, 
since  deceased,  who  then  carried  on  the  trade  or 
business  of  merchants,  in  London,  in  copartner- 
ship, under  the  style  or  firm  of  Bazett,  Farquhar, 
Crawford   and   Co. ;    and  that  the    said   goods. 
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18S4.  wares,  and  merchandize,  brought  into  the  said 
docks  by  the  said  ship  at  the  time  aforesaid,  were 
under  the  pro\'isions  of  the  said  Act  of  Parlia- 
ment landed  from  the  said  ship,  and  sent  to  and 
deposited  in  the  warehouses  of  the  said  East  India 
Company ;  and  that  shortly  after  the  arrival  of  the 
said  ship,  the  Appellants  and  their  said  late  part- 
ners, Richard  Campbell  Bazett  and  John  Farquhar, 
as  such  consignees  as  aforesaid,  claimed  to  be  en- 
titled to  the  said  511  bales  of  cotton  wool  so  brought 
into  the  said  docks  on  board  the  said  ship  as  afore- 
said, by  virtue  of  a  bill  or  bills  of  lading  thereof;  and 
that  on  22d  of  April,  1818,  Mr.  Charles  Cartwright, 
then  Accountant  General  of  the  East  India  Com- 
pany, received  a  notice  from  the  Respondent,  as  the 
managing  owner  of  the  ship  Hero,  claiming  for  the 
use  of  himself  and  co-owners  of  the  said  ship,  the 
freight  due  in  respect  of  the  ship's  late  voyage  from 
Bengal,  amounting  to  the  sum  of  5605L  Ss.,  and 
further  stating,  that  on  the  18th  of  May,  1818,  Mr. 
Charles  Cartwright  received  a  notice  from  the 
Appellants  and  their  late  partners,  requesting  him 
to  retain  the  proceeds  of  the  sale  of  the  different 
goods,  and  not  to  pay  the  same  to  Mr.  Campion 
until  it  should  have  been  legally  decided  to  whom 
such  freight  was  due.  That,  after  making  such 
payments  to  the  Appellants  and  Respondents 
respectively  as  therein  mentioned,  the  sum  of 
2585/.  lOd.  then  remained  as  a  balance  in  the 
hands  of  the  Plaintiffs,  which  they  were  ready  and 
willing  to  pay  to  the  party  entitled  to  the  same ; 
and  that  the  Respondent  had  commenced  an  action 
against  the  Plaintiffi,  &c.  The  bill  prayed  that 
the  Defendants  might  interplead,  &c. 
The  Appellants  and  their  late  partners,  by  their 
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answer,  submitted  that  they  were  entitled  to  have  i8S4. 
the  said  sum  of  money  paid  over  to  them  under  the 
circumstances  and  for  the  reasons  therein  and 
herein-after  mentioned;  and  they  further  said, 
that  some  time  in  November,  1816,  the  said  ship 
«« Hero  "  was  hired  or  chartered  by  Mr.  John  Bur- 
ton Gooch,  then  of  the  city  of  London,  merchant, 
for  a  voyage  from  London  to  Madeira,  and  from 
thence  to  Madras  and  Calcutta,  in  the  East  Indies, 
and  that  a  certain  charter  party  of  affreightment 
for  the  said  voyage  was  made  in  London  on  the 
18th  November,  1816,  between  the  Respondent,  of 
the  one  part,  and  the  said  John  Burton  Gooch,  of 
the  other  part ;  and  that  thereby,  for  the  consider- 
ations therein  mentioned,  the  Respondent  char- 
tered the  said  ship  or  vessel  to  the  said  John 
Burton  GooCh  for  the  said  voyage ;  and  that  the 
said  John  Burton  Gooch  agreed  to  pay  the  said 
owner,  for  the  freight  or  hire  of  the  said  ship,  for 
the  aforesaid  voyage,  at  and  after  the  rate  of  14/. 
sterling  per  ton,  with  2/.  10^.  per  cent,  primage  on 
the  amount  of  the  freight,  and  in  lieu  of  all  port 
and  pilotage  charges,  in  manner  therein  men- 
tioned. The  answer  then  stated,  that  after  John 
Burton  Gooch  had  hired  the  said  ship  for  the 
said  voyage,  he  shipped  sundry  goods  and  mer- 
chandize on  board  thereof,  and  consigned  the  said 
ship  and  merchandize  to  Messrs.  Colvin  and  Co., 
of  Calcutta,  the  agents  of  the  Appellants  and  their 
said  late  partners,  and  directed  them  either  to 
make  a  return  cargo,  or  send  the  ship  home  from 
thence  on  freight,  and  in  either  case,  to  consign 
the  same  to  the  Appellants ;  and  that  if  the  said 
ship  should  be  sent  home  by  Messrs.  Colvin  and 
Co.,  in  freight,  then  that  the  proceeds  of  the 
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1834.  obtward  bofind  investment  should  be  remitted 
home  to  the  Appellants  and  their  partners,  in 
bills  of  exchange.  They  further  stated,  that  the 
said  John  Burton  Gooch  afterwards  applied  to 
them  to  advance  him  money,  which  they  consented  ^ 
to  do,  upon  having  the  repayment  thereof,  and 
also  of  such  other  monies  as  the  said  John  Burton 
Gooch  was  indebted  to  them,  with  interest,  secured 
to  them  upon  his  investment  in  the  said  ship ; 
and  further  stating,  that  they  had  advanced  to 
the  said  John  Burton  Gooch,  he  consenting  that 
they  should  hold  the  proceeds  of  the  said  adven- 
ture as  a  security,  the  sum  of  6000^  and  up- 
wards ;  that  the  said  Messrs.  Colvin  and  Co.  re- 
ceived the  said  outward  cargo,  and  sold  and  dis- 
posed of  the  same  in  India;  and  that,  being 
unable  to  procure  a  full  freight  home  for  the  said 
ship  on  such  terms  as  they  deemed  for  the  ad- 
vantage of  the  said  John  Burton  Gooch,  they,  in 
order  to  fill  up  the  said  ship,  invested  the  net 
proceeds  of  the  sale  thereof,  as  &r  as  the  same 
would  extend,  together  with  other  monies  of  their 
own,  in  the  purchase  of  the  said  489  bales,  and 
twenty-two  half  bales  of  cotton  wool,  which  they 
caused  to  be  put  on  board  the  said  ship,  consigned 
to  the  Appellants  and  their  partners,  and  that  bills 
of  lading  for  the  same  were  made  and  signed  by  the 
master  of  the  said  ship,  by  which  the  said  cotton 
wool  was  to  be  delivered  to  the  Appellants  and  their 
partners,  or  their  assigns,  upon  payment  of  freight, 
which  amounted  to  the  sum  of  849/.  5s.  lOrf. 

The  answer  then  stated,  that,  at  the  request  of   , 
John  Burton  Gooch,  Messrs.  Colvin  and  Co.  ad- 
vanced considerable  sums  of  money  to  John  Burton 
Gooch,  or  on  his  account,  in  the  purchase  and 
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shipment  of  the  homeward  cargo,  a1\d  in  other  issi. 
necessary  charges  and  expenses  respecting  the  ad- 
venture in  Calcutta,  and  that,  for  the  re-payment 
thereof,  Messrs.  Colvin  and  Co.,  having  the  said 
cargo  and  the  said  bills  of  exchange  which  are 
therein  and  herein-after  mentioned  in  their  hands, 
were  entitled  to  a  lien  thereon,  subject  only 
to  the  lien  of  the  Appellants  and  their  said  late 
partners,  for  the  payment  of  their  said  debts;  and 
that  the  said  cotton  wool  and  bills  of  exchange 
were  so  consigned  and  sent  by  the  said  Messrs. 
Colvin  and  Co.  to  the  Appellants  and  their  said 
partners,  as  their  agents,  and  for  the  purposes  of 
keeping  secured  to  them  the  payment  of  their  said 
debt,  by  their  lien  upon  the  said  property. 

They  further  stated,  that  they  believed  that  the 
said  ship  was  put  up  by  Messrs.  Colvin  and  Co.  as 
a  general  ship,  to  take  in  goods  for  England  ;  and 
that  goods  were  accordingly  shipped  on  board  the 
said  ship  «'  Hero,'*  and  that  bills  of  exchange  for 
the  freight  thereof  were  drawn  by  the  several 
shippers,  and  delivered  by  them  to  the  said  Messrs. 
Colvin  and  Co.,  and  were  by  them  remitted  to  the 
Appellants  and  their  said  late  partners,  and  that 
such  bills  amounted  in  the  whole  to  the  sum  of 
2,644/.  1^.  lOd. ;  that  when  the  Appellants  and 
their  said  late  partners  received  the  said  bills 
of  exchange  from  the  said  Messrs.  Colvin  and 
Co.,  and  the  bills  of  lading  of  the  said  cotton 
wool,  they  received  notice  from  them  of  the 
lien  which  they  claimed  to  have  thereon,  and 
their  right  to  be  paid  out  of  the  proceeds 
thereof  what  was  due  to  them  from  the  said  John 
Burton  Gooch  in  respect  of  the  matters  aforesaid, 
and  in  fact  that  they  received  such  bills  of  lading 
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and  bills  of^exchange,  and  held  the  same  as  the 
agents  of  the  said  Messrs*  Colvin  and  Co.,  and  for 
the  purpose  therein  and  herein-before  mentioned ; 
and  that  before  the  said  adventure  in  the  "  Hero'' 
was  begun,  and  some  time  in  June,  1816,  the 
said  John  Burton  Gooch  and  one  Charles  Sivrac, 
then  of  the  city  of  London,  master  mariner,  had 
entered  into  a  similar  speculation,  and  that  for 
that  purpose  the  said  John  Burton  Gooch  had 
chartered  the  ship  "Eliza**  from  Mr.  George 
Faith,  and  that  the  said  Charles  Sivrac  had  been 
appointed  by  the  said  John  Burton  Gooch  to  and 
went  out  to'  India  in  the  command  of  her,  and 
that  the  Appellants  and  their  said  late  partners  at 
their  request  advanced  them  large  sums  of  money 
upon  the  like  security  of  goods,  purchased  by 
them  in  this  country  and  put  on  board  the  said 
ship  "  Eliza,"  and  sent  out  to  them  in  Calcutta, 
consigned  to  the  said  Messrs.  Colvin  and  Co«  by 
them }  that  the  said  Messrs.  Colvin  and  Co.  sold 
the  same,  and  with  the  proceeds  thereof  and  their 
own  monies  purchased  a  large  quantity  of  cotton 
wool,  which  they  put  on  board  the  said  ship 
"Eliza,"  and  sent,  consigned  to  the -Appellants 
and  their  said  late  partners,  in  the  same  manner  as 
in  the  case  of  the  "  Hero,"  and  that  the  said  ship 
"  Eliza  "  having  arrived  in  this  country  after  the 
said  John  Burton  Gooch  and  Charles  Sivrac  had 
become  insolvent,  the  said  George  Faith  claimed  to 
have  a  lien  on  the  proceeds  of  the  sale  of  the  said 
cotton  wool  which  had  been  sold  by  the  Appellants^ 
and  that  their  right  to  such  lien  was  then  in  dis- 
pute between  the  Appellants  and  their  said  late 
partners,  and  the  said  George  Faith,  upon  a  bill 
of  interpleader  in  the  Court  of  Exchequer. 
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They  further  stated^  that  they  th6  Appellants  I8S4. 
believed  that  the  sura  of  500/.,  which  it  was 
agreed  by  the  said  charter-party  of  the  "  Hero  " 
should  be  paid  to  the  Respoodent  at  the  time 
therein  mentioned,  was  paid  to  him  at  or  about 
that  time  and  before  the  arrival  of  the  said  ship  the 
"  Hero,"  from  the  river  Hooghly,  and  that  the 
sum  of  S49^  5s.  lOd.  herein-before  mentioned,  the 
freight  upon  the  said  cotton  wool,  had  also  been 
paid  to  him  out  of  the  proceeds  of  the  sale 
thereof  by  the  said  PlaintiiTs ;  and  that  they  the 
Appellants  and  their  said  late  partners  consented 
to  such  payment,  believing  that  the  balance  of 
the  said  sum  5434/.  6^.  8dL,  which  would  remain 
in  the  hands  of  the  said  Plaintifis  after  payment  of 
the  said  sum  of  849/*  5s.  lOd.  to  thef  Respondent 
and  2000/.  to  themselves,  would  be  fully  sufficient 
for  securing  the  re-payment  to  them  of  the  balance 
which  would  be  eventually  due  to  them  and  the 
said  Messrs.  Colvin  and  Ca  in  respect  of  the 
transactions  aforesaid;  and,  that  for  the  reasons 
aforesaid,  and  also  by  reason  of  the  special  agree- 
ment contained  in  the  charter-party  for  payment 
of  the  said  freight  by  bills  of  exchange  in  man- 
ner therein  mentioned,  the  Appellants  and  their 
said  late  partners  were  advised  that  the  said 
Respondent  had  not  any  lien  on  the  said  return 
cargo^  or  any  right  to  hold  or  detain  the  same 
for  payment  of  any  sum  of  money  which  might 
be  due  to  him  for  the  hire  of  the  said  ship  for 
the  said  voyage,  and  that  he  had  not  then  any 
lien  upon  or  any  right  to  the  said  sum  of 
25S5L  Os.  10c/.,  part  of  the  proceeds  of  the  sale  of. 
the  said  cotton  wool  so  received  by  the  Plaintifis. 
They  submitted  and  insisted   that  if  the  Re- 
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1834.  spondent  had  any  lien  whatever,  he  had  not  any 
lien  on  the  said  cotton  wool,  or  any  claim  upon 
the  proceeds  of  the  sale  thereof  beyond  the  sum 
of  849/.  5s.  lOd.,  which  had  been  paid  to  him  for 
the  freight  thereof,  the  said  cotton  wool  being, 
as  they  submitted,  the  property  of  the  Appel- 
lants and  their  late  partners,  in  order  to  secure 
the  re-payment  of  thdr  advances  to  the  said 
John  Burton  Gooch  and  the  money  owing  to 
them  from  him  as  herein-before  mentioned ;  and 
also  the  balance  due  from  the  said  John  Burton 
Gooch  and  Charles  Sivrac  (o  the  said  Messrs* 
Colvin  and  Co.  as  aforesaid ;  and  that  there  was 
due  to  the  Appellants  and  their  late  partners/ 
from  the  said  John  Burton  Gooch,  in  respect  of 
their  advances  to  himself  the  sum  of  1900/.  and 
upwards,  and  in  respect  of  their  other  advances 
the  sum  of  600/.  and  upwards,  amounting  together 
to  the  sum  of  2500/.  and  upwards,  for  payment 
of  which  they  claimed  to  have  a  lien  on  the  said 
sum  of  2585/.  Os.  lOrf.,  &c.  They  further  stated, 
that  they  believed  that  upon  the  accounts  of  the 
said  John  Burton  Gooch  and  Charles  Sivrac  with 
the  said  Messrs.  Colvin  and  Co.  ther^  was  due 
to  the  said  Messrs.  Colvin  and  Co.  a  very  large 
sum  of  money,  and  upwards  of  the  sum  of 
1290/.  for  which  they  claimed  to  have  a  lien  on 
the  said  several  sums  of  money;  and  that  the 
said  John  Burton  Gooch  had  become  a  bank- 
nipt,  and  that  a  commission  of  bankruptcy  had 
been  issued  and.  was  then  in  prosecution  against 
him,  and  that  Edwin  Saville,  Thomas  Milroy,  and 
Thomas  Farmer  had  been  chosen  and  were  then 
the  assignees  of  his  estate  and  effects  under  the 
said  commission,  and  submitted,  under  the  cir- 
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cumstances  aforesaid,  whether  the  assignees  should       1834. 

not  be  parties  to  the  suit  *^^[^ 

The  Respondent  by  his  answer  said,  that  he  did         <'• 

1  11  /»i  .11.  CAMWOK. 

under  the  charter-party  of  the  said  ship  or  vessel 
claim  to  be  entitled  to  receive  out  of  the  proceeds 
of  the  said  cotton  wool  belonging  to  the  said  John 
Burton  Gooch,  so  sold  by  tlie  Plaintifls  as  afore- 
said, the  sum  of  174^6^  135. 8d.,  as  the  balance  due 
under  the  said  charter-party,  together  with  the 
interest  thereon,  from  the  time  that  such  balance 
became  due,  according  to  the  terms  of  the  said 
charter-party,  together  with  all  the  costs  which  he 
had  incurred  and  might  thereafter  incur,  both  at 
law  or  in  equity,  in  respect  of  such  his  demand. 

The  Plaintiffs  afterwards  amended  their  bill,  and 
made  Edwin  Saville,  Thomas  Millroy,  and  Thomas 
Farmer,  the  assignees  of  the  estate  of  John  Burton 
Gooch,  under  the  commission  of  bankrupt,  parties 
defendants  thereto ;  and  the  last  named  Defend- 
ants appeared  and  put  in  an  answer  and  disclaimer 
to  the  bill,  and  thereby  disclaimed  all  interest  in 
the  matter ;  and  the  bill  was  afterwards,  by  order, 
dismissed  as  against  them. 

The  cause  was  heard  before  the  Vice-Chancellor 
on  the  17th  of  April,  1826,  when  his  Honor  de- 
creed, as  follows,  viz. :  That  the  parties  should 
proceed  to  a  trial  at  law  in  his  Majesty's  Court  of 
Common  Pleas  at  Westminster,  on  the  following 
issue,  that  is  to  say.  Whether  the  Respondent  and 
his  partners^  or  any  qf  them,  as  owners  of  the  sftip 
"  Hero,**  in  the  pleadings  mentioned,  had  a  lien  on 
the  489  bales  qf  cotton  wool,  in  the  pleacUngs  men- 
tioned, for  freight  beyond  tJie freight  due  in  respect 
of  the  said  cotton  wool  under  the  bills  of  lading 
thereof;  and  in  such  issue  the  Respondent  was  to 
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1834.       be  plaintiff  at  law,  and  the  Appellants  and  their 
"^^[^^      partners  were  to  be  the  defendants  at  law. 
«'•  John  Farquhar  died  on  the  6th  of  July,  1826, 

CAMPION.  ,  ,1    1   •       .  -  1  .1  1 

but  all  his  interest  m  the  matters  survived  to  the 
the  Appellants  and  Richard  Campbell  Bazett, 
deceased. 

The  issue  was  tried  at  Guildhall  on  the  24th  of 
April,  1827,  before  the  then  Lord  Chief  Justice  of 
the  Common  Pleas,  and  a  verdict  was  found  for 
the  Plaintiff  therein  ;  but  an  order  was  made  by 
the  Vice-Chancellor,  on  the  26th  of  July,  1827, 
upon  the  motion  of  the  Appellants  and  their  late 
partner,  Richard  Campbell  Bazett,  whereby  it  was 
ordered  that  the  parties  should  proceed  to  a  new 
trial  of  the  issue. 

By  another  order  made  in  the  cause,  on  the  8th 
of  December,  1827,  it  was  ordered,  that  the  Ap- 
pellants and  Richard  Campbell  Bazett,  deceased, 
should  be  at  liberty  to  sue  out  one  or  more  com- 
mission or  commissions  for  the  examination  of  wit- 
nesses in  this  cause  in  Calcutta  in  the  East  Indies, 
returnable  without  delay ;  and  it  was  further  or- 
dered, that  the  .Clerk  in  Court  of  the  Respondents 
.  should,  within  four  days  after  notice  thereof  given, 
join  and  strike  commissioners'  names  with  the 
Clerk  in  Court  of  the  Appellants  and  Richard 
Campbell  Bazett,  or  in  default  thereof,  the  Ap- 
pellants were  to  be  at  liberty  to  sue  out  such 
commission,  directed  to  their  own  commissioners ; 
and  in  case  the  Respondent  should  join  in  such 
commission  or  commissions  he  was  to  be  at  liberty 
to  take  out  a  duplicate  or  duplicates  of  such  com- 
mission or  commissions  if  he  should  think  fit ;  and 
in  such  case  fourteen  days'  notice  of  the  execution 
of   such   commission   or  commissions  should   be 
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deemed  good  notice  to  the  Appellants ;  and  it  was  IHS4. 
further  ordered^  that  the  depositions  to  be  taken 
under  and  by  virtue  of  such  commission  were  to 
be  read  in  evidence  upon  the*  trial  of  the  issue 
directed  by  the  decree  made  on  the  hearing  of  the 
cause»  on  the  17th  of  April,  1826,  and  the  trial  of 
the  issue  was  to  be  stayed  until  the  return  of  the 
commission. 

In  pursuance  of  the  order,  the  Appellants  and 
Richard  Campbell  Bazett  sent  out  a  commissicm 
to  Calcutta  for  the  examination  of  -witnesses,  and 
the  Respondent  joined  therein,  and  took  a  dupli- 
cate thereof,  which  he  also  sent  out  to  Calcutta^ 
but  the  commission  was  not  returned  at  th6  date 
of  the  proceeding  in  the  Court  below,  which  was 
the  subject  of  appeal. 

Upon  the  ground  of  the  delay  in  the  return  of 
the  commission,  the  Respondent  applied,  on  the 
30th  of  July,  1831,  to  the  Vice-Chancellor,  to 
discharge  the  order  for  a  new  trial,  and  so  much 
of  the  order  for  a  commission  as  stayed  the  trial ; 
and  the  Vice-Chancellor  ordered,  that  the  order 
made  in  this  cause  on  the  26th  of  July,  1827, 
whereby  it  was  ordered  that  the  parties  should 
proceed  to  a  new  trial  of  the  issue  in  this  cause, 
and  also  the  order  made  in  the  same  cause,  bearing 
date  the  8th  of  December,  1827f  so  far  as  directed 
the  trial  of  the  cause  to  be  stayed,  should  be 
discharged. 

The  last^mentioned  order  of  the  30th  of  July 
was  drawn  up  and  served  upon  the  AppeUants  and 
Richard  Campbell  Bazett  in  the  month  of  Novem- 
ber, 1831,  and  the  Appellants  thereupon  imme- 
diately gave  notice  to  the  Respondent  that  they 
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1834.  should  mqve  the  Court  before  the  Lord  Chancellor, 
on  the  25th  of  November,  1831,  that  the  said  order 
might  be  discharged.   . 

The  motion  wa's  accordingly  made  before  the 
Lord  Chancellor  on  the  8th  of  December  1831, 
and  affidavits  were  filed  by  the  Appellants  in 
support  thereof^  and  in  opposition  to  the  motion 
of  the  Respondent,  upon  which  the  order  was 
made,  and  an  affidavit  of  the  Respondent  was 
read,  by  which  affidavits  the  Appellants  submitted 
that  the  alleged  delay  in  the  said  proceedings 
was  satisfactorily  accounted  for,  and  that  under 
{he  circumstances  of  the  case,  and  regard  being 
had  to  the  fact,  that  the  question  in  dispute 
between  the.  Appellants  and  the  Respondent  had 
never  been  tried,  nor  their  respective  rights  to  the 
fund  in  question  ascertained,  that  the  order  made 
by  the  Vice-Chancellor  ought  not  to  have  been 
made  j  but  the  Lord  Chancellor,  on  the  18th  of 
January,  1832,  ordered  that  the  motion  should  be 
refused  with  costs. 

The  cause  having  been  set  down  to  be  heard  on 
the  equity  reserved  on  the  footing  of  the  verdict, 
was  heard  before  the  Master  of  the  Rolls  on  the 
15th  of  February,  1832,  when  it  was  ordered  and 
decreed  that  it  should  be  referred  to  the  Master  in 
rotation,  to  take  an  account  of  what  was  due  to 
the  Respondent  under  and  by  virtue  of  the  charter- 
party  in  the  pleadings  mentioned;  and  it  was 
further  ordered,  that  the  Master  should  compute 
interest  thereon  after  the  rate  of  5  per  cent  per 
annum,  from  the  1st  of  September,  1818,  being 
four  months  from  the  day  of  the  arrival  of  the  ship 
Hero  in  the .  river  Thames,  and  being  the  time. 
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when  the  bills  of  exchange  to  have  been  drawn  1834 
for  the  amount  would  have  been  due ;  and  it  was 
.further  ordered,  that  the  sum  of  3^511  Os.  lOd, 
3  per  cent,  consolidated  annuities,  standing  in  the 
name  of  the  Accountant-General  of  this  Court,  in  ' 
trust  in  the  cause,  should  be  sold  with  his  privity, 
and  one  of  the  cashiers  of  the  Bank  of  England 
was  to  have  notice  to  attend  and  receive  the  money 
to  arise  by  such  sale,  and  upon  receipt  was  to  pay 
the  same  into  the  Bank,  with  the  privity  of  the  Ac- 
countant-General, to  the  credit  of  this  cause ;  and 
it  was  further  ordered,  that  what  the  Master  should 
find  due  to  the  Respondent  be  paid  to  him  out  of 
the  money  to  arise  by  the  sale,  and  the  sum  of 
48/L  15^.  4rf.,  cash  in  the  Bank  on  the  credit  of 
this  cause;  and  in  case  the  money  arising  from 
the  sale,  and  such  cash,  should  be  insufficient  to 
pay  the  amount  found  due,  then  it  was  further 
ordered,  that  the  whole  of  the  bank  annuities,  and 
the  sum  of  cash,  should  be  paid  to  the  Respondent; 
and  it  was  further  ordered,  that  the  deficiency 
should  be  paid  by  the  Appellants  and  Richard 
Campbell  Bazett,  out  of  the  sum  of  2000/.  re- 
ceived  by  them  out  of  the  proceeds  of  the  sale  of 
the  cotton  wool  in  the  pleadings  mentioned. 

Richard  Campbell  Bazett  died  on  the  3 1st  of 
December,  1832,  but  all  his  interest  in  the  matters 
survived  to  the  Appellants. 

The  appeal  was  against  the  orders  of  the  SOth 
of  July,  1831,  and  of  the  18th  of  January,  1832, 
and  the  decree  or  order  on  further  directions  of 
the  15th  of  February,  1832. 

For  the  Appellants,  Sir  W.  Home  and  Serjeant 
Taddy. 
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1834.  The  suit  in  Chancery  was  an  interpleading  suit, 

and  the  fund  in  dispute  had  been  brought  into 
Court,  and  it  was  incumbent  on  the  Court  to  have 
the  rights  of  the  litigating  parties  judicially  ascer- 
tained before  it  gave  the  fund  to  either  of  them : 
By  the  decree  made  on  the  hearing  of  the  cause, 
on  the  17th  of  April,  1826,  the  Court  did  in  effect 
judicially  declare  that  a  trial  at  law  was  necessary 
to  ascertain  the  rights  of  the  parties,  and  inform 
the  conscience  of  the  Court ;  and  the  justice  of 
that  decree  has  never  been  impugned :  the  issue 
which  had  been  directed  by  that  decree  had  not 
been  properly  tried;  and  the  learned  judge  by 
whom  the  new  trial  was  ordered,  declared  that  the 
trial  had  not  answered  the  purpose  for  which  it 
was  directed,  and  that  the  Court  could  not  act 
upon  the  verdict :  the  justice  of  his  order  has 
never  been  disputed.  The  only  ground  upon  which 
It  has  been  disturbed,  is  imputed  delay  on  the  part 
of  the  Appellants  in  proceeding  to  execute  a  com- 
mission  for  the  examination  of  their  witnesses  in 
India ;  the  Appellants  submit  that  such  delay  is 
suflSciently  accounted  for,  and  even  if  it  be  not,  yet 
,the  Respondent  had  taken  a  duplicate  of  such 
commission,  and  was  party  to  the  delay,  and  such 
delay  alone  cannot  entitle  the  Court  to  proceed  in 
the  matter  without  an  inquiry ;  and  the  order  for 
a  new  trial  and  commission  ought  not  to  have  been 
discharged,  unless  at  the  same  time  the  Court  had 
given  some  other  proper  directions  for  inquiring 
into  and  ascertaining  the  rights  of  the  parties  to 
the  fund  in  question  j  and  the  order  of  the  Vice- 
Chancellor  of  the  SOth  of  July,  1831,  and  the 
order  of  the  Lord  Chancellor  of  the  18th  of 
January,  1832,  were  consequently  erroneous. 
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The  decree  made  on  further  directions  on  the  1834. 
15th  of  February,  1832,  is  made  upon  the  footing 
of  the  verdict  upon  the  trial,  which  had  not  satis- 
fied the  purposes  of  the  issue,  and  had  been  judi- 
cially declared  to  be  unsatisfactory  and  insufficient 
for  the  Court  to  act  upon ;  and  such  decree  is 
unjust  and  ought  to  be  reversed.  Even  if  the 
Respondent  were  entitled  to  a  lien,  as  against  the 
charterer,  for  the  freight  according  to  the  charter- 
party,  yet  the  cotton  wool  did  not,  nor  did  any 
part  of  it,  belong  to  the  charterer,  and  was  not 
liable  to  the  payment  of  any  greater  sum  for  freight 
than  the  sum  of  849/.  5s.  lOd.  according  to  the 
bills  of  lading,  and  which  sum  had  been  paid  to 
the  Respondent 

The  decree  of  the  15th  of  February,  1832,  in 
effect,  gives  to  the  Respondent  a  lien  upon  the 
cotton  wool  for  primage  and  demurrage,  which  he 
was  not  entitled  to  at  law;  and  he  was  not  entitled 
at  law  to  any  lien  on  the  goods,  or  the  produce  of 
the  sale  thereof,  for  interest.  The  suit  being  merely 
an  interpleading  suit,  the  Court  had  no  jurisdiction 
to  do  more  in  the  cause  than  to  decide  to  which  of 
the  litigating  parties  the  sum  of  2585/.  0^.  10^. 
mentioned  in  the  pleadings,  and  brought  into  court 
in  the  cause,  did  of  right  belong ;  whereas  the  de- 
cree of  the  15th  of  February,  1832,  orders  that 
the  deficiency  of  the  fund  in  court  to  satisfy  what 
is  due  to  the  Respondent  according  to  that  decree, 
shall  be  paid  by  the  Appellants  and  their  partner, 
out  of  the  2000/.  therein  mentioned,  which  formed 
no  part  of  the  fund  properly  the  subject  of  the  in- 
terpleader. The  relief  given  to  the  Respondent 
is  beyond  the   claim  made  by  his  answer  upon 

o  o  4 
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1834.  the  fund  in  question;  and  the  decree  is  therefore 
erroneous. 

For  the  Respondents,  Mr.  Bickersteth  and  Mr* 
Spence. 

The  issue  directed  by  the  decree  of  the  17th  of 
April,  18^,  to  be  tried  between  the  Appellants 
and  the  Respondent,  was  fairly  and  properly  tried, 
and  each  of  the  parties  fully  went  into  their  evid- 
ence, and  on  that  evidence  the  issue  was  found  for 
the  Respondent,  under  the  direction  of  the  learned 
Judge  before  whom  the  same  was  tried.  Assuming 
a  new  trial  of  the  issue  to  have  been  properly  di- 
rected by  the  drder  of  the  26th  of  July,  1827,  yet 
the  Appellants,  by  their  delay  in  sending  out  the 
said  commission,  and  by  neglecting  to  execute  and 
return  the  same,  unnecessarily  and  improperly  de- 
layed  the  trial  of  the  said  issue,  and  on  the  hearing 
of  the  motions  on  which  the  said  orders  of  the  SOtb 
of  July,  1831,  and  the  18th  of  January,  1832,  were 
respectively  made,  the  Appellants  did  not  satisfac- 
torily account  for  the  delay,  and  the  commission  is 
not  even  yet  returned. 

Sir  JVilUam  Home  commenced  his  reply,  and 
was  commenting  upon  the  order  on  further  direc- 
tions, when  the  Lord  Chancellor  interposed.  — 

The  Lord  Chancellor.  I  will  tell  you  how  the 
thing  strikes  me,  and  if  you  are  satisfied,  I  need 
go  no  farther,  and  if  you  are  not  satisfied  I  will 
hear  you.  The  order  upon  further  directions  being 
consequent  on  the  order  of  the  Vice-chancellor 
discharging  the  orders  of  Sir  Anthony  Hart,  his 
predecessor,  for  a  new  trial,  and  discharging  so 
much  of  the  order  for  the  commission  as  related 
to  the  staying  of  the  new  trial  while  the  cpra- 
mission  should  be  proceeded  with,  was  heard  be- 
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fore  me  by  appeal;  and  after *iiiticb  consideration,  ^834 
argument,  and  consultation  upon  the  proceed- 
ings  that  took  place  in  the  Common  Pleas,  I 
decided  upon  confirming  the  order  of  the  Vice* 
Chancellor;  but  what  I  should  now  recommend^ — 
notwithstanding  my  previous  decision,  if*  this  order 
affirming  the  order  of  his  Honor  the  Vice-Chancellor 
is  reversed,  and  Sir  Anthony  Hart's  order  shall  stand, 
so  far  as  relates  to  the  new  trial,  —  is  to  say  nothing 
about  the  order  as  to  further  directions ;  if  there 
should  be  a  new  trial,  we  are  not  in  a  state  suffi- 
ciently forward  to  deal  with  the  question,  whether 
the  further  directions  shall  or  shall  not  stand:  that 
question  must  be  suspended,  and  nothing  can  be 
done  as  to  the  farther  directions  till  the  new  trial 
6hall  be  had.  Therefore^  it  is  quite  immaterial 
now  to  go  further  than  to  restore  the  order  granting 
a  new  trial. 

My  doubts  have  been  so  greatly  increased*  upon 
the  propriety  of  the  judgment  which  I  gave, 
(though  upon  great  consideration)  as  to  whether 
justice  was  done  to  the  parties,  that  after  having 
had  my  memory  refreshed  from  that  which  has 
transpired  in  the  argument  at  the  bar  of  what 
took  place,  and  the  manner  in  which  that  cause 
was  conducted  on  all  hands,  and  the  scanty  evid- 
ence that  there  was,  and  the  result  on  the  whole  of 
that  trial,  which  Sir  Anthony  Hart  thought  so  very 
unsatisfactory,  that  he  directed  a  new  trial  of  that 
issue  —  taking  all  these  things  into  consideration  I 
am  not  prepared  to  advise  your  Lordships  to  affirm 
the  order  to  the  extent  of  a  total  affirmance. 

Then  the  question  arises,  whether  I  shall  go 
so  far  as  to  reverse  the  whole  of  that  order,  ac^ 
companying  the  reversal  with  an  order  for  a  new 
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1634.       triah    Now  I  am  strongly  confirmed  in  my  former 
^^^      conclusion  as  to  the  v^  great  laches  in  the  two 
f  years  from  1827  to  1829  unaccounted  for,  and 

imputable  to  the  party  obti^ining  the  order  for 
the  commission  in  not  having  that  commission 
executed,  the  consequence  of  which  was  that  the 
c^posite  commission,  the  correlative  commission  to 
cross-examine  witnesses,  could  not  be  executed  on 
the  part  of  the  Respondents.  The  argument  upon 
this  is  still  further  confirmed  by  what  lias  passed 
since  the  power  ended  of  examining  witnesses: 
because,  although  the  order  for  examining  the 
witnesses  had  been  rescinded,  in  the  interval  an 
application  might  have  been  made,  in  some  shape 
or  other,  to  avoid  the  very  great  delay  which  has 
taken  place.  We  are  now  in  1834,  and  the  com- 
mission  was  ordered  in  1827»  and  during  the  whole 
period  they  might  have  found  means  to  avoid  the 
delay.  I  do  not  see  what  sinister  motives  the  par- 
ties  could  have  in  the  laches :  it  might  be  owing 
to  mere  carelessness,  or  to  that  which  is  the  cause 
of  the  worst  sort  of  laches,  when  parties  are  in 
possession.  At  all  events  the  parties  must  suffer 
the  consequences  of  their  laches,  at  least  the  party 
injured  must,  if  possible,  be  saved  from  the  effect 
of  the  delay. 

Upon  the  whole,  therefore,  I  am  of  opinion  that 
if  I  should  advise  your  Lordships  to  reverse  the 
order  which  I  made  in  the  Court  of  Chancery  dis- 
charging Sir  Anthony  Hart's  order,  I  should  be 
acting  rightly,  that  is  to  say,  upon  the  principle 
not  to  allow  the  laches  to  operate  beyond  the  ex- 
tent to  which  it  ought  to  be  allowed  to  affect 
the  party  to  whom  it  is  imputed.  The  conse- 
quence of  that  would  be,  that  the  order  would 
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stand  so  far  as  regards  the  discharging  the  com-  1834. 

mission^  and  the  discharging  the  order  for  staying  ^^ 

the  trial ;  but  it  would  be  reversed  so  far  as  re*  ^ 

gard?  the  discharging  the  order  of  Sir  Anthony  •'^*""'''- 
Hart  for  the  new  trial. 

The  Lord  Chancellor.  —  The  case  of  Cohnn  v«  12th  Aug, 
Campion  was  also  an  appeal  from  my  decision^  a  i^^- 
decision  by  which  I  had  discharged  the  order  of 
his  Honor  the  Vice-Chancellor,  that  is  to  say,  of 
Sir  Anthony  Hart,  but  affirmed  the  order  of  his 
Honor  the  present  Vice-Chancellor,  which  order 
discharged  Sir  Anthony  Hart's  order. 

The  order  of  Sir  Anthony  Hart  consists  of  three 
parts :  the  first  is  the  grant  of  a  new  trial  of  an 
issue  which  had  been  unsatisfactorily  tried,  in  the 
opinion  of  that  very  learned  and  experienced 
Judge  in  the  Court  of  Common  Pleas,  before  Lord 
Wynford  then  Chief  Justice.  The  second  was  an 
order  granting  a  commission  to  examine  witnesses 
in  the  East  Indies ;  and  the  third  an  order  staying 
the  proceedings  upon  the  new  trial  till  the  execu- 
tion of  the  commission.  All  three  orders  had  been 
discharged  by  the  reversal  of  his  Honor's  order ; 
and  that  judgment  I  affirmed  after  full  argument 
and  much  consideration. 

Upon  the  further  reflection  which  I  have  given 
to  the  cas^  and  for  the  reasons  I  stated  at  large 
upon  the  argument  before  your  Lordships,  I  have 
been  induced  to  come  to  the  conclusion,  that  both 
I  and  the  Vice-Chancellor  were  wrong  in  discharg- 
ing the  whole  of  the  order  of  Sir  Anthony  Hart. 

For  the  reasons,  which  I  then  assigned,  and 
which  I  need  not  repeat,  I  move  your  Lordships  to 
reverse  so  much  of  the  order  of  the  Court  below 
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18S4.       as  discharged  the  order  of  Sir  Anthony  Hart, 
granting  a  new  trial  of  the  issue  but  to  reverse 
no  more  —  retaining,  therefore,  and  affirming  the 
rest  of  the  order  of  the  Court  of  Chancery  which 
affirmed  the  order  of  his  Honor  the' present  Vice- 
Chancellor.     The  result  will  be  that  a  new  trial 
liiay  be  had,  by  reversing  the  order,  discharging 
Sir  Anthony  Hart's  order,  and  restoring  that  order 
to  its  pristine  force,,  so  far  as  it  directs  a  new  trial. 
But  there  will  be  a  reversal  of  the  order  of  Sir 
Anthony  Hart  which  granted  a  commission  to  exa- 
mine witnesses  in  the  East  Indies,  and  also  of  that 
part  staying  the  new  trial  of  the  issue  till  the  exe- 
cution of  that  commission.  The  laches  of  the  party 
clearly  justified  that  part  of  the  present  Vice-Chan- 
cellor^s  order,  and  the  laches  of  the  party,  therefore, 
clearly  justified  me  in  affirming  that  part  of  the 
order  discharging  Sir  Anthony  Hart's  order ;  but 
it  appears  to  me,  for  the  reasons  assigned  upon 
the  fornier  occasion,  that  we  ought  not  to  go  be-^ 
ypnd  that  particular  matter  to  which  it  aj^lied, 
the  damage  resulting  from  it  to  the  other  party, — 
I  mean  the  delay,  totally  unaccounted  for,  in  exe- 
cuting the  commission  for  the  examination  of  wit- 
nesses abroad;  that  ought  not  to  affect  the  new 
trial  of  an  issue  in  a  case  where  the  conscience  of 
the  Court  was  not  sufficiently  informed. 

There  will,  therefore,  be  a  new  trial,  but  no 
commission  and  no  stay  of  the  proceedings.  I 
propose  to  add  to  this,  what  I  stated  to  the  counsel 
at  the  bar,  a  power  to  eitlier  party  to  use  the 
Judge's  notes  upon  the  former  trial  of  the  evidence 
of  any  of  the  witnesses  who  may  be  dead  or  be- 
yond seas,  when  the  new  trial  shall  take  place; 
but  only  in  case  proper  admissions  shall  not  have 
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been  entered  into  by  the  other  party ;  and,  to  pre-  1834. 
vent  more  laches  on  the  part  of  the  Plaintiff,  I 
propose  to  give  leave  to  the  Defendant  to  apply 
to  have  the  2000/.  paid  into  Court  in  case  of  any 
unnecessary  delay  in  proceeding  to  the  new  trial. 
Of  course  there  will  be  no  costs. 

Judgment  below  in  part  reversed. 


Die  Mortis,  12^  Augusii,  1834. 
It  is  ordered  and  adjudged  by  the  Lords  Spiritual 
and  Temporal  in  parliament  assembled,  that  the 
order  of  the  Court  of  Chancery  on  the  18th  of 
January,  1832,  by  which  the  motion  made  on  the 
part  of  the  said  Appellants  was  dismissed  with 
costs,  be,  and  the  same  is  hereby  reversed :  And 
it  is  declared,  that  so  much  of  the  said  order  of  the 
said  Court  of  the  30th  of  July,  1831,  as  discharged 
the  former  order  made  in  this  cause,  bearing  date 
the  8th  of  December,  1 827f  whereby  it  was  ordered 
that  the  said  parties  should  proceed  to  a  new  trial 
of  the  issue  in  this  cause  ought  to  be  discharged ; 
and  it  is  therefore  ordered  and  adjudged  that  the 
said  parties  do  proceed  forthwith  to  a  new  trial  of 
the  said  issue :  And  it  is  further  ordered  and  ad- 
judged  that  all  other  parts  of  the  said  order  of  the 
30th  of  July,  1831,  be,  and  the  same  are  hereby 
affirmed :  And  it  is  further  ordered  that  all  parties 
be  at  liberty  to  apply  to  the  Court  of  Chancery 
for  leave  to  use  the  Judge's  notes  of  the  evidence 
give  upon  the  former  trial,  in  case  any  of  the  wit- 
nesses, examined  on  the  former  trial,  shall  be  dead 
or  abroad.  And  it  is  further  ordered,  that  the  said 
Respondent  have  liberty  to  apply  to  the  said  Court 
of  Chancery  for  payment  into  Court  of  the  said 
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18S4.  sum  oFSOOOily  or  any  part  thereof,  in  case  the  said 
Appellants  shall  delay  proceeding  to  such  new 
trial.  And  it  is  further  ordered,  that  the  said 
decree  or  order  of  the  said  Court  on  further  di- 
rections  of  the  15th  of  February,  1832,  be,  and 
the  same  is  hereby  reversed. 

W.  COURTENAY, 

Dep.  CJer.  Parliamentor. 
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ENGLAND. 


18S4. 


(court  of  CHANCERY.) 


Laura  Tollemache,   commonly 


called    Lady    Laura 

MACHE 


'  1    .      „ 

ToLLE-   j^  Appellant. 


The  Right  Honourable  George 
William  Earl  of  CoventrYj 
and  Mary  Countess  of  Co- 
ventiy,  his  Wife 


^1 


Respondents. 


V.  by  his  will  bequeathed  to  trufifAs  all  his  household  goods, 
furniture,  pictures,  books,  linen,  &c«  upon  trust,  to  permit 
his  wife  to  have  the  use  of  them  during  her  life,  and  upon 
her  death,  to  permit  his  son  A.  B.  to  have  the  use  of  the 
same  goods  &c.  for  his  life,  and  upon  the  decease  of  the  sur- 
vivor of  his  wife  and  son  should  be  possessed,  &c  in  trust 
for  such  person  as  should  yront  time  to  time  be  Lord  V.,  it 
being  his  will  that  the  goods,  &c.  after  the  decease  of  his 
wife,  should  from  time  to  time  go  and  be  held  and  enjoyed 
with  the  title  of  the  family  as  far  as  the  rules  of  law  and 
equity  would  permit:  Held,  that  the  limitation  over  was 
void  as  being  too  remote,  and  that  the  estate  vested  abso- 
lutely in  the  eldest  son  of  A.B.,  grandson  of  the  testator,  who 
I  living  at  the  date  of  his  dea&. 


VeRE,  Lord  Vere,  by  his  last  will  and  testament, 
in  writing,  bearing  date  the  15th  of  March,  I78I, 
gave  and  bequeathed  the  household  goods,  &c., 
therein  mentioned  in  the  following  words :  — « 
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TOLLXMACHX 


BARL  or 
CO?£imiT. 


"  I  give  and  bequeath  unto  James  Earl  of  Aber- 
"  corn,  Robert  Druramond,  and  •Thomas  Walley 
<^  Partington,  all  the  household  goods,  furniture, 
''  pictures,  books,  linen,  china,  and  glasses,  which 
**  shall  at  the  time  of  my  decease  be  at  my  mansion 
«  house  of  Hanworth,  in  the  county  of  Middlesex, 
*'  or  in  any  of  the  offices  belonging  to  the  same, 
<<  and  also  all  such  silver  and  gilt  plate  as  I  shall 
<<  be  possessed  of  at  the  time  of  my  decease, 
<<  whether  the  same  shall  be  at  Hanworth  or  in 
"  London,  and  in  both  places  respectively,  upon 
**  this  special  trust  and  confidence,  nevertheless, 
'*  that  they  the  said  James  Earl  of  Abercorn,  Robert 
"  Drummond,  and  Thomas  Walley  Partington,  and 
"  the  survivors  and  survivor  of  them,  and  the  exe- 
<'  cutors  and  administrators  of  such  survivor  do 
**  and  shall  permit  and  suffer  my  said  wife,  Mary 
"  Lady  Vere,  to  have  the  use  and  enjoyment  of  the 
"  same  goods,  fumi^re,  pictures,  books,  linen, 
«^  china,  glasses,  and  plate,  for  and  during  the  term 
<*  of  her  natural  life,  and  from  and  immediately 
'<  after  her  decease,  upon  trust,  to  permit  and  suffer 
"  my  son  Aubrey  Beautlerk  to  have  the  use  and 
"  enjoyment  of  the  same  goods,  furniture,  pictures, 
*<  books,  linen,  china,  glasses,  and  plate,  for  and 
*'  during  the  term  of  his  natural  life,  and  from  and 
**  immediately  after  the  decease  of  the  survivor  of  my 
"  said  wife  and  son,  it  is  my  will,  and  I  do  hereby 
"  direct  that  they  my  said  trustees,  and  the  survivors 
*<  and  survivor  of  them,  and  the  executors  and  admi- 
**  nistrators  of  such  survivor,  do  and  shall  be  pos- 
<^  sessed  of  the  same  goods,  furniture,  pictures, 
<<  books,  linen,  china,  glasses,  and  plate,  in  trust 
<<  for  such  person  as  shall  from  time  to  time  be 
"  Lord  Vere ;  it  being  my  will  and  intention  and 
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**  my  sole  motive  for  making  this  disposition,  that 
"  the  same  goods,  furniture,  pictures,  books,  linen, 
<*  china,  glasses,  and  plate,  shall,  after  the  decease 
"  of  my  said  wife,  from  time  to  time  go  and  ^ be 
"  held  and  enjoyed  with  the  title  of  the  family, 
"  as  far  as  the  rules  of  law  or  equity  will  permit." 
The  testator  by  his  will  also  gave  and  bequeathed 
unto  James-  Earl  of  Abercom,  Robert  Drum- 
mond,  and  Thomas  Walley  Partington,  their  heirs, 
executors,  and  administrators,  all  siich  his  prin- 
cipal monies,  as  at  the  time  of  his  decease  should 
be  invested  and  placed  out  on  real,  personal, 
government,  or  other  securities,  in  India  bonds, 
navy  bills,  or  in  any  of  the  public  or  parlia* 
mentary  funds,  upon  trust,  afler  his  decease,  to 
make  sale  of  such  of  the  said  securities  and  funds 
as  were  in  their  nature  saleable,  and  to  call  in  the 
monies  placed  out  upon  such  securities  and  funds 
as  were  not  saleable,  and  bjnand  out  of  the  monies 
to  arise  thereby  to  pay  certain  sums  of  money  in 
the  said  will  mentioned ;  and  as  to  the  residue  of 
the  monies  so  to  be  produced  as  aforesaid,  the  said 
testator  directed  that  the  said  James  Earl  of  Aber- 
com, Robert  Drummond,  and  Thomas  Walley 
Partington,  their  executors,  administrators,  and 
assigns,  should  lay  out  and  invest  the  same  in  the 
purchase  of  freehold  or  copyhold  lands,  tenements, 
or  hereditaments,  in  fee  simple,  and  convey,  limit, 
surrender  and  assure  the  same  to  the  use  of  his  the 
said  testator's  wife.  Lady  Mary  Vere,  for  her  life, 
without  impeachment  of  waste,  with  remainder,  to 
the  use  of  trustees  in  such  settlement  to  be  named, 
in  trust,  to  preserve  contingent  remainders,  with 
remainder,  to  the  use  of  the  said  James  Earl  of 
Abercorn,  Robert  Drummond,  and  Thomas  Walley 
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eOVXMT&T- 
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t8S4.  Partington,  for  a  term  of  100  years,  upon  certain 
trusts  therein  declared,  and  long  since  performed 
and  satisfied,  with  remainder,  after  the  determin- 
ation of  the  said  term,  to  the  use  of  his  the  said 
testator's  son,  Aubrey  Beauclerk,  and  his  assigns, 
for  life,  without  impeachment  of  waste,  with  re*- 
mainder,  to  the  use  of  the  said  trustees,  in  trust, 
to  preserve  contingent  remainders,  with  remainder 
to  his  the  said  testator's  grandson,  Aubrey  Beau* 
clerk,  the  eldest  son  of  his  said  son,  Aubrey  Beau- 
clerk,  for  his  life,  without  impeachment  of  waste, 
with  remainder  to  trustees  to  preser\'e  contingent 
remainders,  with  remainder,  to  the  use  of  the  first, 
second,  third,  fourth,  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  his  said  grandson, 
Aubrey  Beauclerk,  severally,  successively,  and  in 
remainder  one  after  the  other  in  tail  male,  with 
remainder,  to  the  use  of  his  the  said  testator's 
grandson,  William  Beauclerk,  second  son  of  his 
the  said  testator's  son,  Aubrey  Beauclerk,  and  his 
assigns,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste,  with  remainder  to 
trustees,  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  first,  second,  third, 
fourth,  fifth,  and  all  and  every  other  the  son  and 
sons  of  the  body  of  his  said  grandson,  William 
Beauclerk,  severally  and  successively  and  in  re* 
mainder  one  after  the  other,  in  tail  male,  with 
divers  remainders  over.  And  the  testator  ap- 
pointed his  wife,  Lady  Mary  Vere,  and  Lord  Charles 
Spencer,  his  sole  executors. 

The  testator  died  in  1781,  leaving  his  widow. 
Lady  Mary  Vere,  and  his  son,  Aubrey  Beauclerk, 
and  his  two  grandsons,  Aubrey  Beauclerk  and 


ON   APPEALS  AND   WRITS   OF  ERROR.  ASl 

s 

William  Beauclerk,  sons  of  Aubrey  Beauclerk,  and       iSM* 
all  of  them  in  his  will  named,  him  surviving. 

Lady  Mary  Vere,  and  Lord  Charles  Spencer, 
the  executors,  proved  the  will,  and  assigned  the 
furniture,  pictures,  books,  and  plate,  and  other 
things,  to  James  Earl  of  Abercorn,  Robert  Drum- 
mond,  and  Thomas  Walley  Partington,  the  trustees 
thereof  in  the  will  named. 

Robert  Drummond  survived  his  co-trustees,  and 
died  about  the  year  1806,  having  appointed  his 
sons,  Andrew  Berkeley  Drummond,  John  Drum- 
mond, and  Charles  Drummond,  his  executors,  who 
duly  proved  his  will,  and  thereby  became  trustees 
of  the  furniture,  pictures,  books,  and  plate,  an4 
other  things. 

Upon  the  death  of  the  testator,  Vere  Lord  Vere, 
the  title  of  Lord  Vere  descended  upon  his  son, 
Aubrey  Beauclerk,  afterwards  Duke  of  St.  Albans, 
who  survived  Lady  Mary  Vere,  his  mother,  and 
died  in  the  month  of  February,  1802 ;  and  upon 
his  death,  the  title  of  Lord  Vere  descended  upon 
Aubrey  Beauclerk,  his  eldest  son,  and  one  of  the 
grandsons  in  the  testator's  will,  named,  who  died 
in  the  month  of  August,  1815 ;  and  upon  his  death, 
the  title  of  Lord  Vere  descended  upon  Aubrey,  ^ 
his  only  son,  an  infant  four  months'  old,  who  there- 
upon became  Aubrey  Lord  Vere,  and  Duke  of  St. 
Albans. 

Upon  the  death  of  the  testator,  the  title  of  Lord 
Vere  descended  upon  his  son  Aubrey  Beauclerk, 
who  was  second  Lord  Vere,  and  afterwards  became 
fourth  Duke  of  Saint  Albans.  He  died  in  Feb- 
ruary, 1802,  leaving  Aubrey  his  eldest  son,  (who 
thereupon  became  third  Lord  Vere,  and  fifth 
Duke  of  Saint  Albans,)  William,  his  second  son, 
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and  other  children.  Aubrey,  third  Lord  Vere,  and 
fifth  Duke  of  Saint  Albans,  intermarried  first,  with 
Jane  Moses,  spinster,  by  whom  he  had  issue  the 
Respondent,  Mary,  Countess  of  Coventry;  and 
secondly,  with  Louisa  Grace  Manners,  spinster,  by 
whom  he  had  issue  Aubrey,  who  survived  his 
father  only  a  few  months,  arid  died  an  infant  in 
February,  1816.  Upon  the  death  of  the  infant, 
William,  his  uncle,  became  fourth  Lord  Vere,  and 
seventh  Duke  of  Saint  Albans;  and  upon  his  death 
in  1825,  Aubrey  William,  now  Duke  of  Saint 
Albans,  succeeded  to  both  his  titles. 

Aubrey,  the  second  Lord,  and  Aubrey,  the  third 
Lord  Vere,  were  both  living  at  the  death  of  Vere 
Lord  Vere,  the  testator.  • 


•  PEDIGREE. 


Iflt  Wife. 

Jane 
Moses,  M 
Spinster.  . 


Vere  Beauclerk, 

created 

Baron  Vere, 

Died  nth  Oct.  1781. 


T 

Aubrey  Beauclerk, 
afterwards  2d  Lord 
Vere,  and  4th  Duke  " 

of  St.  Albans, 

Bom  June,  174a 

Died  February,  1803. 


Lady  Vera, 

died 

1783. 


Lady 

Catherine 
Pooionby. 


Aubrey,  9d  Lord  Vere, 
»      and  5th  Duk«  of       . 

St.  Albans, 
Born  21st  August,  1765. 
Died  12tfa  August,  1815. 


2d  Wife. 

Louisa 
m    Grace 
Manners. 


The  Respondent, 
Mary, 

DOW 

Countess  of 
Coventry. 


Aubrey,  4th  Lord  Vere^ 

and  6th  Duke  of 

.St.  Albans, 

Bom  7th  April,  1815. 

Died  19th  February,  1816. 


William,  5th  Lord  Vei«^ 

and  7th  Duke  of 

St.  Albans, 

Bom  December  1766. 

Died  1825. 

Aubrey  William, 

6th  Lord  Vere, 

and  8th  Duke  of 

St.  Albaas, 

now  liting. 
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Mary  Lady  Vere,  died  in  the  year  178S.  The  1834. 
chattels  bequeathed  by  Lord  Vere's  will  were  en- 
joyed by  Lady  Vere  during  her  life ;  and,  after  her 
death,  by  Aubrey  the  son,  and  Aubrey  the  grand-  Coventry. 
son  in  succession,  during  their  lives.  Aubrey,  third 
Lord  Vere,  and  fifth  Duke  of  Saint  Albans,  by  his 
will,  dated  the  18th  of  July,  1814,  (afterwards 
duly  proved,)  gave  the  residue  of  his  personal  es- 
tate to  his  wife,  Louisa  Grace,  Duchess  of  Saint 
Albans,  and  appointed  her  sole  executrix ;  the 
duke  died  in  August,  1815,  leaving  the  Duchess 
surviving  him,  and  leaving  his  two  children  above- 
named,  viz.  Lady  Coventry,  his  only  child  by  his 
first  wife,  and  Aubrey,  who  then  became  Lord  Vere 
and  Duke  of  Saint  Albans,  his  only  child  by  his 
second  wife. 

After  the  death  of  Aubrey,  the  third  lord  and 
fifth  duke,  a  bill  was  filed  in  the  Court  of  Chancery 
by  Aubrey  his  infant  son,  then  fourth  Lord  Vere 
and  sixth  Duke  of  Saint  Albans  (by  his  next 
friend),  against  Louisa  Grace,  Duchess  of  Saint 
Albans,  his  mother,  and  against  Sir  Gilbert  Heath- 
cote,  Baronet,  James  Ramsay  Cuthbert,  and  John 
Manners,  Esquires,  the  then  trustees  of  the  settle- 
ment made  upon  the  marriage  of  Aubrey,  the  third 
Lord  Vere,  with  his  second  wife,  and  also  against 
the  said  Andrew  Berkeley  Drummond,  by  which 
the  infant  duke  claimed  to  be  absolutely  entitled 
to  the  furniture,  pictures,  &c.  bequeathed  by  the 
will  of  Vere,  Lord  Vere,  as  aforesaid,  and  prayed 
that  an  account  thereof  might  be  taken  under  the 
decree  and  direction  of  the  Court  The  bill  was 
afterwards  amended,  by  striking  out  the  names  of 
the  said  defendants  Sir  Gilbert  Heathcote,  James 
Ramsay  Cuthbert,  and  John  Manners,  and  adding 

p  p  3 


554  CASES  IN   THE  HOUSE   OF  LOtlDS 

18S4.  the  names  of  the  said  John  Drummond  and  Charles 
Drummond,  as  Defendants. 

After  all  the  Defendants  to  the  original  and 
amended  bill  had  appeared ;  but  before  they  had 
put  in  their  answers,  the  Plaintiff  died  an  infant, 
aged  ten  months. 

The  Defendant,  Louisa  Grace  Duchess  of  Saint 
Albans,  survived  the  infant  Haintifi^  and  died, 
having  by  her  will,  dated  the  28th  of  November, 
1815,  bequeathed  the  residue  of  her  personal  edtate 
to  her  sister  Lady  Laura  ToUeitiache  (the  Appel- 
lant), and  appointed  her  sole  exisdutrix.  This  will 
Lady  Laura  proved  in  the  prerogative  court  of  the 
Archbishop  of  Canterbury,  and  also  took  out  letters 
of  administration,  to  Aubrey  the  third  lord  and 
fifth  duke,  with  his  will  annexed. 

In  Trinity  Term,  in  the  year  1818,  Geoi^e  Wil- 
liam Coventry,  then  Viscount  Deerhurst,  and 
afterwards  Earl  of  Coventry,  and  Mary,  Countess 
of  Coventry,  then  Lady  Mary  Deerhurst,  his  wife, 
(who  had  taken  out  letters  of  administration  of  the 
goods  and  chattels  of  the  infant  duke,  her  half- 
brother,)  filed  their  bill  of  revivor  and  supplement 
against  Sir  Gilbert  Heathcote,  James  Ramsay 
Cuthbeit,  and  John  Manners  (who  were  afterwards 
struck  out  by  amendment  as  parties  Defendants 
thereto),  and  also  against  Andrew  Berkeley  Drum- 
mond,  John  Drummond,  and  Charles  Drummond 
(the  Appellant),  Lady  Laura  Tollemache,  and 
William  then  Duke  of  Saint  Albans,  claiming  to 
be  absolutely  entitled  in  right  of  the  Countess  (as 
representative  of  the  infant  duke),  to  the  furniture, 
plate,  pictures,  &c.  mentioned  in  Vere,  Lord  Vere's 
will. 

William  Duke  of  Saint  Albans,  by  hia  answer  to 
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the  hill  of  revivor  and  supplement,  claimed  as  tenant 
in  tail  in  possession  of  the  Barony  of  Vere,  to  be 
entitled  under  and  by  virtue  of  Vere,  Lord  Vere's 
will  to  the  goods,  furniture,  pictures,  &c. 

Lady  Laura  ToUemache  by  her  answer  stated, 
that  in  the  year  1795,  the  household  furniture, 
linen,  china,  and  glass,  and  some  of  the  pictures 
bequeathed  by  the  will  of  Lord  Vere,  had  been 
sold,  and  the  proceeds  thereof  invested  in  secu- 
rities, bearing  interest,  and  which  then  amounted  to 
9ZSL  &.  5d.  4  per  cent  annuities ;  and  that  some 
of  the  said  pictures  had  been  destroyed  by  a  fire 
which  happened  at  Hanworth  house,  the  residence 
of  Aubrey  (the  son  of  Lord  Vere),  and  afterwards 
Duke  of  St  Albans:  And  submitted  that  the 
late  infant  Plaintiff,  Aubrey,  Duke  of  St  Albans, 
did  not,  upon  his  father's  death,  become  absolutely 
entitled  to  the  said  chattels,  but  that  the  same 
vested  in  his  father^  the  preceding  duke  (being  the 
third  lord),  as  his  absolute  property,  and  then  be* 
longed  to  (the  Appellant)  Lady  Laura,  as  his  per- 
sonal  representative. 

The  cause  was  heard  before  the  Vice  Chancellor, 
in  Michaelmas  Term,  1820,  when  his  honour  de- 
clared, that  the  Plaintiff  Lady  Meuy  Deerhurst  (as 
administratrix  of  the  late  infant  Duke  of  Saint  Al- 
bans), was  absolutely  entitled  to  the  said  goods,  fur- 
niture, pictures,  &c.  directed  by  Lord  Vere's  will 
to  go  and  be  held  and  enjoyed  with  the  title  of  the 
&mily,  and  decreed  certain  accounts  to  be  taken* 

Against  so  much  of  the  decree,  as  declared  that 
the  Plainfci£^  Lady  Mary  Deerhurst  (as  adminis- 
tratrix of  the  said  infant  Duke  of  Saint  Albans)  was 
absolutely  entitled  to  the  goods,  furniture,  pictures, 
&c«  X^ady  Laura  ToUemache  appealed  to  ihe  Lord 
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1834*  Chancellor.  The  appeal  was  heard  before  Lord* 
Eldon,  and  subsequently  before  Lord  Lyndhurst, 
who,  on  the  22d  of  November,  1830,  gave  judg- 
ment on  the  Appeal,  and  ordered  that  the  decree 
of  the  27th  of  November,  1820,  should  be  affirmed. 

From  this  decree  Lady  Laura  ToUemache  ap- 
pealed to  the  House  of  Lords. 

For  the  Appellant,   the  Solicitor  General  and 
Mr.  Preston. 

It  was  the  apparent  intent  of  the  testator  to  create 
successive  life-estates,  which  by  law  cannot  take 
effect.  Admitting,  for  argument,  that  this  might  be 
construed  an  executory  trust,  a  succession  cannot 
be  engrafted  on  the  issue  of  a  person  unborn  as  pur- 
chasers. A  gift  to  a  class  of  person  not  ascertain- 
able, until  the  period  at  which  the  interest  is  to 
vest  is  too  remote.  Procter  v.  The  Bishop  of  Bath 
and  Wells*,  Jee  v.  Lord  Audlei/i,  Robinson  v. 
Leake,  t  The  doctrine  of  cy-pres  as  in  Humbert 
stone  V.  Humberstone  §  has  no  application.  The 
will  must  be  considered  with  reference  to  a  settle- 
ment at  the  period  of  its  execution.  It  was  un- 
certain whether  any  person  in  being  would  ever 
become  Lord  Vere.  The  grandson  became  Lord 
Vere,  not  because  he  was  in  being  at  the  date  of 
the  will ;  but  by  the  accident  of  subsequent  events. 
It  was  not  certain  that  he  would  be  the  person  to 
take  within  the  time  prescribed  by  the  rules  of 
law.  The  gift  is  to  a  class,  and  by  a  description 
which  those  who  claim  under  the  grandson,  might 
or  might  not  answer.  Here  is  no  gift  to  any  of 
them  personally.  If  the  Court  could  have  con- 
strued this  as  an  executory  trust  by  the  settlement, 

*  H.  Black.  358.  f  1  Cox,  342. 

t  2Meriv.368.  §  lP.Wins.SS2. 
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the  property  must  have  been  limited  to  Lady  Vere     ^^ 
for  life,  remainder  to  the  eldest  son  for  life,  re- 
mainder to  the  next  Lord  Vere  after  his  death, 
and  the  absolute  interest  must  have  vested  in  that 
person. 

A  gift 'for  life  to  a  person  in  esse  standing 
alone  can  never  be  too  remote,  Cotton  v.  King  •  : 
but  a  life-estate  may  be  void  as  the  first  of  a  series 
of  perpetuities,  Barlow  v.  Salter,  t  If  Aubrey, 
Lord  Vere,  grandson  of  the  testator,  had  been 
named  as  the  taker  of  the  life-estate,  the  limitation 
over  might  have  been  valid ;  but  neither  he  nor  any 
person  at  the  death  of  the  testator  could  be  ascer- 
tained as  the  taker  of  that  estate.  Events  which 
have  happened  since  could  have  no  effect  in  direct- 
ing the  limitation  of  the  settlement,  if  the  Court 
would  construe  the  trust  as  executory.  But  this 
is  an  executed  trust,  a  perfect  gift  of  the  full 
ownership.  No  opening  is  left  to  mould  the  limits 
ations  according  to  any  presumable  intention ;  and 
the  Court  must  act  upon  the  words  according  to 
their  legal  construction*  t  Here  the  gift  is  not  to 
the  person  of  the  grandson,  but  to  tlie  class  of 
Lords  Vere  for  the  time  being.  He  might  not 
have  been  Lord  Vere  at  the  period  when  the 
limitation  was  to  vest.  The  accident  of  his  being 
so,  does  not  remedy  the  defect  in  the  constitution 
of  the  limitation,  its  remoteness.  The  rule  of  law 
requires  the  certainty  of  vesting  within  the  time 
prescribed. 

A  gift  to  a  class  is  of  necessity  future,  and,  to 
be  valid,  all  who  can  take  must  be  within  the 

•  2  P.  W.  108.  t  17Ve8.482. 

X  See  Fcky  v.  Bumell^  1  B.  C.  C.  274.  Vaugkan  v.  Burdcm, 
3  B.  C.  C.  101. 
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18S4.  time  and  limits  of  the  rule.  The  House  sitting  as 
a  court  of  justice  cannot  make  a  new  will  to  model 
the  gift.  This  in  effect  is  done  by  the  decree  of 
the  Vice-Chancellor,  which  is  founded  upon  the 
state  of  facts  as  they  stood  at  the  hearing,  not 
as  they  were  at  the  time  of  the  devise.  That 
decree  proceeds  upon  fallacies.  The  trust  un- 
doubtedly is  not  executory,  and  yet  there  is  no 
**  direct  gift**  as  the  Vice-Chancellor  supposes. 
He  saysp  that  by  the  rules  of  law  and  equity 
«<  every  person  living  at  the  death  of  the  testator 
^<  who  should  become  Lord  Vere  might  be  limited 
<*  to  the  use  and  enjoyment  only.*'  *  But  in  this 
proposition  he  assumes  that  to  be  a  certainty 
which  is  only  a  contingency,  namely,  that  such 
person  will  necessarily  become  Lord  Vere.  Upon 
any  other  construction  of  his  words,  the  propo- 
sition is  untrue.  He  follows  up  this  general  pro- 
position by  the  particular  instance  of  the  limitation 
which  he  supposes  to  be  in  question,  namely,  that 
^<  the  son  and  grandson  of  the  testator  being  alive 
«<  at  his  death,  were  both  limited  to  the  use  and 
"  enjoyment  only."  But  there  is  nothing  in  the 
will  to  warrant  this  assumption.  It  supposes  the 
grandson  to  be  described  as  Lord  Vere  in  the  will* 
The  judgment  is  directly  contrary  to  Hayes  v. 
Hayes  i J  and  all  the  authorities.  LP  it  is  right,  all 
the  cases  upon  heir-looms  are  wrong.  The  words 
in  the  same  will  are  construed  to  give  to  one  person 
an  estate  for  life,  and  to  another  the  absolute  pro* 
perty. 

By  the  attempt  to  do  justice  by  giving  effect 
to  the  particular  intention  in  wills,  the  law  has 
been  so  unsettled,  that  no  man  knows  what  the 
*  5  Mad.  277.  +  4Ru8g.8IL 


9* 
SABLOV 


ON   APPEALS  AND   WRITS   OF  ERROR.  SSfQ 

law  isy  and  the  judges  now  regret  that  they  have  ,^2^\ 
not  adhered  more  rigidly  to  the  settled  rules  of 
construction.  A  limitation  to  the  unborn  issue  of 
unborn  issue^  as  far  as  the  rules  of  law  and  equity 
will  permit,  would  be  merely  void,  and  the  words 
of  qualification  superadded  would  be  mere  sur- 
plusage having  no  effect.  According  to  the  Re*, 
spondent's  construction,  the  course  of  enjoyment 
under  the  limitations  includes  the  two  lives  named 
in  the  will,  then  some  person  unascertained,  who 
at  the  expiration  of  those  lives  should  happen  to 
be  Lord  Vere  for  a  life-estate,  and  then  another 
person  to  take  in  remainder  absolutely.  The  uncer- 
tainty who  would  be  Lord  Vere  at  the  period  of 
vesting  destroys  the  limitation  in  like  manner  as  a 
gift  to  a  person  not  in  being  when  he  should  take 
holy  orders.  Procter  v.  Bishop  qfBath  and  Wells^ 
The  fact  of  his  taking  orders  would  not  bring  the 
limitation  within  the  rule  of  perpetuity,  and  being 
void  in  its  creation,  the  gift  cannot  be  modified  by 
construction  so  as  to  establish  it  to  the  extent  to 
which  it  might  originally  have  been  carried.  Lord 
Southampton  v.  Marquis  of  Hertford.^  If  the  pro- 
perty vests  in  the  grandson  contrary  to  the  intent 
of  the  testator ;  it  is  because  he  has  attempted  a 
limitation  which  is  illegal,  and  the  rule  of  law  pro^ 
vides  against  the  intent  If  the  possessor  of  a 
title  has  an  estate  of  inheritance,  the  property 
question  would  vest  in  the  third  Lord  Vere  abso- 
lutely. But  if  a  title  is  to  be  considered  as  a  suc- 
cession of  life-estates,  then  a  testator  cannot  limit 
property  to  go  in  perpetuity  to  each  successive  lord 
for  life. 

*  2  Ves.  &  Bea.  54. 
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1SS4.       of  the  Rolls  (Sir  J.  Leach).    It  turns  upon  a  ques^ 
tion  of  novelty  and  great  difficulty  in  the  construe* 
tion  of  a  will.     It  is  the  will  of  Lord  Vere,  who 
died  in  I78I.     Thereby  be  gives  certain  chattels 
to  trustees,  to  permit  his  wife  and  son  successively 
to  have  the  use  and  enjoyment  of  them,  for  their 
respective  lives.    They  are  named  in  the  will,  and 
so  far  all  is  plain  sailing.     But  in  the  subsequent 
limitations  without  giving  life-estates  in  or  the  use 
of  these  chattels  to  any  person  or  series  of  per* 
sons  in  esse  by  name,  by  which  means  he  might 
legally  have  limited  and  secured  the  enjoyment  to 
their  unborn  issue  to  a  certain  extent,  he  thought 
fit  to  adopt  a  course  intending  to  go  to  the  utmost 
limits  of  the  doctrine  of  perpetuity.    To  effect  this 
purpose,  he  willed  that,  after  the  death  of  the  sur- 
vivor of  his  wife  and  son,  the  estate,  use,  and  enjoy- 
ment should  go  to  the  Lords  Vere  for  the  time 
being  as  far  as  the  rules  of  law  and  equity  would 
permit ;  that  is,  to  the  person  who  should  be  Lord 
Vere  at  the  death  of  the  survivor  of  the  wife  and 
son,  and  in  point  of  intention  to  each  succeeding 
Lord  Vere,  as  far  as  the  rule  would  admit.  The  wife 
survived  the  testator  and  took  under  the  first  limit- 
ation.   The  son  upon  her  decease  took  under  the 
second  limitation ;  and  at  his  death  the  use  of  the 
chattels  vested  under  the  limitation  in  the  grandson^ 
the  third  Lord  Vere.    He  by  his  first  marriage  hall 
one  daughter,  now  Lady  Coventry  the  Respondent 
By  his  second  marriage  he  had  a  son,  the  iborth 
Lord  Vere,  who  died  an  infant  two  months  okt 
The  Respondent  Lady  Coventry  is  his  personaH 
representative.     The  Duchess  of  St.  Albans  was 
executrix  of  the  will  of  the  third  Lord  Vere.    The 
Appellant  is  het  executrix  and  claims  under  her. 
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and  that  claim  must  prevail,  if  the  third  Lord  Vere  ig34. 
did  by  the  rule  of  law  take  an  absolute  interest  in 
the  chattels.  If  he  took  a  life  interest  only,  and 
the  in^t,  the  fourth  Lord  Vere,  took  the  absolute 
interest,  th^i  Lady  Coventry  as  his  representative 
is  entitled  to  the  chattels,  and  certainly  the  fourth 
Lord  Vere  did  take  the  interest,  if  the  limitation 
over  to  the  successive  Lords  Vere  was  legal,  and 
carried  the  property  as  contended  by  the  Respond- 
ents.  He  was  not  in  being  at  the  date  of  the  will« 
though  he  afterwards  became  Loifd  Vere,  and  he 
being  Lord  Vere  might  take  an  absolute  interest, 
if  their  construction  is  admissible ;  and  the  question 
is,  whether  the  limitation  is,  to  tliis  extent,  such 
as  the  law  permits ;  that  is,  whether  a  limitation 
or  remainder  for  life  to  such  person  as  should  he 
Lord  Vere  at  the  expiration  of  the  lives  named, 
and  so  in  succession  to  Lords  Vere,  is  a  legal  limit- 
ation so  as  to  carry  the  interest  to  any  person  be- 
ing Lord  Vere,  after  the  death  of  the  grandson  of 
the  testator,  the  third  Lord  Vere. 

It  is  a  case  of  the  greatest  difficulty,  and  wholly 
without  any  applicable  precedent  Three  author* 
ities  in  particular  have  been  cited,  which  might  be 
thought  to  cast  a  glimmering  of  light  upon  the 
case.  Tlie  Counter  of  Lincoln  v.  the  Duke  ofNew^ 
castle  furnishes  some  principle,  but  cannot  be  ap- 
plied to  this  case  as  a  direct  authority.  The  same 
observation  occurs  as  to  Leake  v.  Robinson^  the 
doctrine  of  which  decision  is  indisputable.  The 
case  of  Procter  v.  the  Bishop  qf  Bath  and  Wells 
contains  something  of  principle  bearing  upon  the 
question ;  but  the  case  itself  is  not  <mly  different 
in  circumstances,  but  it  cannot  be  cited  as  a  deci- 
sion, bearing  directly  as  an  authority  upon  this 
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case.  That  was  a  question  arising  upon  an  ad- 
vowson  limited  in  settlement  By  the  rules  of  law 
it  could  not  be  tied  up  beyond  lives  in  being,  and 
twenty. one  years  afterwards,  or  the  duration  of 
infancy  with  a  period  for  gestation  which  has  been 
superadded  by  subsequent  cases,  and  it  has  been 
since  held  in  the  late  case  of  Cadellv.  Palmer ^  that 
the  twenty-one  years  may  be  limited  as  a  term  in 
gross  without  reference  to  infancy.  But  in  Procter 
V.  Bath  and  WeUs  the  limitation  after  lives  in  being 
was  to  depend  upon  the  contingency  of  an  unborn 
person  taking  holy  orders,  which  was  too  remote, 
because  he  could  not  be  in  deacon's  orders  before 
the  age  of  twenty-three,  nor  in  priest's  orders  before 
twenty.four,  which  was  two  or  three  years  beyond 
the  legal  bounds  for  the  vesting  of  limitations  over. 
On  the  whole  I  cannot  say,  that  the  case  of 
Procter  v.  the  Bishop  of  Bath  and  fVells  is  appli- 
cable as  a  direct  authority  to  this  case.  Whatever 
there  is  of  legal  principle  to  be  drawn  from  it  may 
be  considered  as  favourable  to  the  Appellant.  The 
case  therefore  has  been  argued,  and  must  be  de- 
cided upon  principle.  It  is  admitted  that  in  the 
events  which  have  happened,  the  end  might  have 
been  attained  by  the  testator's  vesting  the  interest 
in  Duke  William,  and  even  in  a  succeeding  Lord 
Vere.  But  with  a  qualification  to  determine  all 
interest  on  events  happening  within  the  limits  of 
the  rule,  or  it  might  have  been  effected  by  annex- 
ing the  gift  to  the  limitations  of  the  land,  and 
directing  that  the  chattels  should  go  in  the  same 
course  of  limitation.  But  to  annex  personal  chat- 
tels to  a  title  of  honour  is  equally  difficult  upon 
any  view  of  the  nature  of  the  estate  in  a  dignity, 
whether  it  is  to  be  considered  as  a  succession  of 
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iaheritances,  and  whether  in  fee  or  in  tail)  even  if  1834. 
it  is  in  each  individual  an  estate  only  for  life,  a 
subject  cannot  engraft  on  such  an  estate  by  way 
of  limitation  estates  for  lives  in  perpetual  succes- 
sion, so  as  to  make  each  of  them  a  purchaser.  If 
4ie  attempts  to  create  a  fee  tail  in  chattels,  the  in- 
terest vests  absolutely  in  the  first  quasi  donee  in 
tail.  It  is  a  new  species  of  investiture  or  limit- 
ation of  estate  unknown  to  the  law,  treating  tjie 
Lords  Vere  as  a  species  of  corporation  sole,  to 
whom  the  estate  is  to  be  limited. 

.  The  person  who  secondly  after  the  death  of  the 
testator  became  Lord  Vere  (the  grandson)  was  in 
esse  at  the  date  of  the  will  j  but  whether  he  would 
take,  or  whether  he  would  ever  be^Lord  Vere,  was 
at  the  time  uncertain.  The  next  life  estate  after 
those  named  in  the  will  was  not  to  the  person  by 
name,  but  to  the  Lord  Vere,  whoever  he  might  be. 
It  was  an  attempt  to  create  a  new  species  of  limit- 
ation in  succession  to  spring  up  with  the  person 
contrary  to  all  rule  and  analogy  for  restricting  the 
period  of  tying  up  or  deferring  the  vesting  of 
estates  in  fee  or  absolutely.  Being  or  coming  into 
esse  is  a  notion  familiar  to  the  law.  But  a  peer 
does  not,  in  a  legal  sense,  come  into  existence. 

It  was  argued  for  the  Respondent,  that  it  was 
the  same  thing  as  limiting  to  the  son  and  grandson 
and  great  grandson  successively,  because  they  must 
succeed  to  the  inheritances  of  the  dignity  in  this 
order.  But  that  view  is  not  quite  accurate ;  for  it 
was  not  certain  that  either  of  them  would  be  Lord 
Vere.  Upon  a  barony  in  fee,  by  writ  of  summons  or 
creation,  the  first  taker  might  have  a  son,  and  that 
son  might  have  only  two  daughters }  what  person 
would  then  take  the  title  ?  It  would  be  in  abeyance ; 

VOL.  YIII.  Q  Q 


566 


CASES   IN   THE   HOUSE   OF   LORDS 


18S 


and  until  the  Crown  should  please  to  select  one  of 
them  to  hold  the  dignity,  it  would  remain  in  abey- 
ance, and  there  might  be  no  peer  during  the  lives 
of  the  two  coheiresses.  In  the  case  put  of  an 
abeyance  of  the  title,  the  Crown  might  not  select 
either  or  any  of  the  daughters ;  and  in  that  case 
the  title  might  remain  in  abeyance  for  a  century ; 
and  such  an  event  would  demonstrate  that  the 
limitation  is  not  partially,  but  altogether  void.  It 
is  said  that  the  case  has  not  happened;  but  the 
soundness  of  the  limitation  cannot  depend  upon 
contingencies  which  may  cause  it  to  be  good  or 
bad,  according  to  the  event. 

Suppose,  again,  the  limitation  of  this  peerage  to 
be  by  patent,  if  the  eldest  son  had  a  brother  who 
would  succeed  in  default  of  issue  of  the  eldest 
son,  who  afterwards  commits  treason  and  is  at- 
tainted ;  —  during  the  life  of  that  son,  and  so 
long  as  there  is  any  issue  of  that  eldest  son,  the 
title  would  remain  in  abeyance.  The  title  would 
not  be  extinct;  but  would  be  in  the  Crown,  so 
long  as  any  of  his  issue  should  exist  *  ;  and,  upon 
failure  of  the  issue  of  the  attainted  person  there 
might  again  be  a  Lord  Vere.  These  instances 
shew  the  novelty  of  the  invention,  and  the  dif- 
ficulty of  giving  it  complete  effect.  There  is  a 
distinction  between  limitations  upon  events  known 
to  the  law,  and  such  as  the  testator  in  this  case 
has  made  the  basis  of  his  limitation.  Peerages 
are  not  by  the  hand  of  nature,  but  of  the  creation 
of  the  Crown ;  and  their  origin  and  continuance 
is  uncertain.  To  argue  from  the  fact,  that  the 
person  was  in  esse  at  the  date  of  the  will,  who 
became  Lord  Vere,  is  to  rely  upon  an  accident. 
*  Plowden,  557*  as  to  land. 
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The  event  might  have  been  otherwise.  He  would 
not  ex  necessitate  answer  the  description  within  the 
allowed  period.  A  limitation  to  be  supported 
must  be  definite  and  certain  to  the  man  or  to  the 
peer  as  an  individual.  It  is  not  allowable  to  con- 
tend, that  at  one  time  and  for  one  purpose,  it  is  to 
the  man,  and  for  another  time  and  purpose  to  the 
peer.  The  estate  must  be  certain  so  as  within  the 
time  to  vest  in  the  person  described,  either  in  his 
natural  or  his  politic  capacity.  In  the  politic 
capacity,  there  was  no  such  Lord  Vere  in  esse  in 
whom  the  estate  could  within  that  time  certainly 
vest  Upon  the  grounds  which  I  have  stated,  I 
find  it  impossible  to  advise  your  Lordships  to  affirm 
this  decree. 

Lord  Lifndhurst  observed  that  he  did  not  give 
the  judgment  in  the  Court  below  entirely  without 
doubt,  and,  upon  the  whole,  was  of  opinion  that  it 
would  be  the  safest  course  to  reverse  the  decree,  if 
it  were  only  to  repress  such  inventions.  He  further 
observed,  that  the  arguments  upon  the  subject  of 
the  abeyance  of  peerages  urged  by  his  noble  friend 
the  Lord  Chancellor  were  entirely  new:  that  in 
affirming  the  decree,  the  House  must  decide  against 
a  strong  current  of  authorities ;  but  not  so  if  they 
reversed. 

Decree  reversed. 


1834. 
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ENGLAND. 

(court    OF   CHANCERY.) 

'  r  Appellant. 


The    Reverend    Bidlake    Brat, 
Clerk 


Elizabeth  (Bree,)  formerly  Eliza- ^ 

BETH     MaLKIN,     JosIAH     SpODE, 

William     Hammerslet  •,    and 
John  Tomlinson       ... 


Respondents. 


J.  S.  the  elder,  in  contemplation  of  the  marriage  of  his  daughter 
E.  6.  secured  to  her  the  sum  of  8000^.  with  interest,  by  his 
bond  dated  in  1805. 

By  indenture  of  the  same  date  with  the  bond,  E.  B.,  with  the 
consent  of  her  intended  husband,  assigned  the  bond  for  SOOOL 
to  W.  H.  and  J.  S.  in  trust  for  J.  S.,  until  the  marriage;  and 
after  the  solemnization  thereof,  upon  trust,  to  pay  the  interest 
thereof  to  E.  B.  for  her  life  for  her  separate  use ;  and  after 
her  decease,  in  case  her  intended  husband  should  survive  her, 
then  to  pay  the  interest  thereof  to  him  for  his  life ;  and  after 
the  decease  of  the  survivor  of  them,  then,  as  to  the  principal 
of  the  8000/.  (subject  to  the  joint  appointment  of  £.  B.  and 
her  intended  husband,  in  favour  of  the  children  of  their  mar- 
riage, and  in  case  £.  B.  should  happen  to  survive  her  in- 
tended husband),  ''  in  trust  for  all  and  every  the  child  and 
*'  children  of  £•  B.  by,  &c.  in  such  shares  and  proportions, 
**  and  to  be  paid  at  such  age  or  ages,  time  or  times,  and  with 
*'  such  benefit  of  survivorship  or  otherwise,  and  subject  to, 
**  with,  and  under  such  conditions,  restrictions,  and  limitations 
''  over  the  same,  to  be  always  for  the  benefit  of  some  one  or 
"  more  of  such  child  or  children,  as  the  said  E.  B.  alone,  at 
**  any  time  or  times,  by  any  deed  or  deeds,  writing  or  writ- 

*  The  Respondent  W.  H.  died  after  the  petition  of  appeal 
was  presented,  and  cases  printed,^  and  his  executors  were  p"*^- 
stituted  as  Respondents  by  revivor. 
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<'  ingSy  either  with  or  without  power  of  revocation,  to  be  by  1834. 
**  her  sealed  and  delivered  in  the  presence  of,  and  attested  by, 
*'  two  or  more  credible  witnesses,  or  by  her  last  will  or  testa* 
<<  ment  in  writing,  or  any  writing  in  the  nature  of  her  last 
**  will  and  testament,  to  be  by  her  signed  and  published  in 
**  the  presence  of,  and  to  be  attested  by,  the  like  number  of 
**  witnesses,  should  direct,  limit,  or  appoint;"  and  in  default 
of  such  direction  or  appointment  by  £•  B.,  in  the  event  of  her 
surviving  her  intended  husband,  without  having  jointly  with 
him  made  any  appointment  of  the  said  trust  fund,  or  as  to  so 
much  of  the  said  trust  premises  whereof  no  complete  direc- 
tion or  appointment  should  have  been  made  by  her,  "  in 
**  trust  for  all  and  every  the  child  or  children  of  £.  B.  by, 
**  &c.  equally  to  be  divided  amongst  them,  if  more  than  one, 
**  share  and  share  alike ;  and  in  case  there  should  be  but  one 
'*  such  child,  then  in  trust  for  such  one  or  only  child  for  his 
**  and  her  and  their  portion  and  portions,  the  parts  and  shares 
*^  thereof,  or  the  whole  thereof,  to  be  paid  to  such  children 
<<  or  child,"  being  a  son  or  sons,  on  the  attainment  of  the  age 
of  twenty- one  years,  and  being  a  daughter  Or  daughters,  at 
the  like  age,  or  on  marriage  with  such  consent  and  approba- 
tion as  therein  mentioned. 

In  1806,  the  husband  died,  without  having  joined  in  making  any 
appointment  of  the  8000/.,  leaving  a  daughter,  S.  £.  M.,  the 
only  child  of  the  marriage. 

In  1825,  B.  B.  intermarried  with  S.  E.  M.  with  the  consent 
and  approbation  required  by  the  settlement,  and  no  further 
settlement  was  made  of  the  8000/. 

By  a  deed  poll  in  1827»  duly  sealed,  delivered,  and  attested  in 
conformity  with  the  power  contained  in  the  settlement,  £.  B. 
**  directed,  limited,  and  appointed  that  W.  H.  and  J.  S.,  &c. 
<<  and  the  trustee  and  trustees  for  the  time  being  of  the  said  in- 
<*  denture  of  settlement,  should  stand  possessed  and  interested 
*<  of  and  in  the  said  sum  of  8000^.,  secured  by  the  said  bond 
**  as  aforesaid,  and  other  the  securities  upon  which  the  same 
*^  money,  or  any  part  ^thereof,  should  for  the  time  being  be 
<'  invested  (subject  only  to  her  life  interest  therein),  upon 
<*  trust  immediately  after  her  decease,  or  as  soon  thereafler 
"  as  should  be  required,  to  pay,  assign,  and  transfer  the  said 
**  trust  monies  and  securities  or  any  of  them,  and  every  or 
**  any  part  or  parts  thereof,  unto  such  person  or  persons  for 
**  such  interest  or  interests,  and  in  such  parts  and  shares  and 
«  proportions  upon  such  trusts,  and  to  and  for  such  ends, 
*'  intents,  and  purposes,  and  with  and  under  and  subject  to 
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"  and  form  as  S.  £.  B.  (the  wife  of  B.  B.)  at  any  time  or  times, 
**  and  from  time  to  time,  during  the  life  of  her  the  said  £.  B. 
'<  or  after  her  decease,  and  notwithstanding  her  then  present 
**  or  any  future  coverture,  by  any  deed  or  deeds,  or  writing  or 
**  writings,  with  or  without  power  of  revocation,  to  be  by  her 
«  sealed  and  delivered  in  the  presence  of  and  attested  by  two 
**  or  more  credible  witnesses,  or  by  her  last  will  or  testament 
'<  in  writing,  or  by  any  codicil  or  codicils  thereto,  or  any 
"  other  writing  purporting  to  be  or  in  the  nature  of  herjasi 
**  will  or  testament,  to  be  by  her  signed  and  published  in  the 
**  presence  of  two  or  more  credible  witnesses,  should  direct 
**  or  appoint ;  and  in  default  of  such  direction  or  appoint- 
**  ment,  and  in  the  mean  time  until  any  such  direction  or 
*'  appointment  should  be  made,  then  and  as  to  such  part  or 
"  parts  if  any  of  the  said  trust  monies  and  securities,  or  the 
*'  interest  and  yearly  income  thereof,  whereunto  such  direc- 
**  tion  or  appointment  should  not  extend,  or  as  to  which  the 
*'  same  should  be  partial  or  incomplete,  but  subject  and  with- 
**  out  prejudice  thereto,  upon  trust  during  the  life  of  the  said 
**  S.  £.  B.  to  receive  and  pay,  apply,  and  dispose  of  the  in- 
«  terest  and  yearly  income  of  the  said  trust  monies  and  securi- 
**  ties  unto  such  person  or  persons,  and  for  such  intents  and 
^*  purposes,  as  she  the  said  S.  E.  B.  should  at  any  time  or 
**  times,  and  from  time  to  time,  notwithstanding  her  then  pre- 
<<  sent  or  any  future  coverture,  by  any  writing  or  writings 
*<  under  her  hand  direct  or  appoint;  and  in  default  of  such 
**  direction  or  appointment  upon  trust  to  pay  the  same  in- 
*^  terest  and  yearly  income  into  the  proper  hands  of  her  the 
<<  said  S.  E.  B.,  or  otherwise  to  permit  her  to  receive  and 
<<  take  the  same  to  and  for  her  sole  and  separate  use  and 
**  benefit,  exclusively  of  B.  B.  or  any  future  husband,  to  the 
<<  intent  that  the  same  might  not  be  subject  or  liable  to  the 
**  debts,  control,  interference,  or  engagements  of  B.  B.  or  any 
**  future  husband ;  and  that  the  receipt  of  the  said  S.  E.  B. 
<<  or  of  such  appointee  or  appointees  as  last  aforesaid,  and 
*'  such  receipt  alone,  should  from  time  to  time  be  a  sufficient 
**  discharge  for  so  much  of  the  said  interest  and  yearly  in« 
*<  come  as  in  such  receipt  should  be  acknowledged,  or  ex- 
**  pressed  to  have  been  received ;  and  from  and  afler  the 
**  decease  of  the  said  S.  £.  B.,  should  pay,  transfer,  and 
*'  assign  the  said  trust  monies  and  securities,  or  such  unap- 
**  pointed  part  or  parts  thereof  as  aforesaid,  unto  the  execu- 
«*  tors  or  administrators  of  the  said  8.  £•  B.  as  part  of  her 
<*  personal  estate." 


IN  Easter  terra,  1827,  the  Appellant,  the  Rev. 
Bidlake  Bray,  exhibited  his  bill  of  complaint  in  the 
Court  of  Chancery  against  the  above  named  Re- 
spondents, thereby  stating,  that  by  an  indenture, 
bearing  date  the  25th  of  November,  1805,  between 
Broad  Malkin,  Esq.,  of  the  first  part,  Elizabeth 
Spode,  spinster,  of  the  second  part,  Josiah  Spode, 
father  of  the  said  Elizabeth  Spode,  of  the  third 
part,  aAd  William  Spode  and  Josiah  Spode,  the 
younger,  of  the  fourth  part,  being  the  settlement 
made  previous  to  the  then  intended  marriage  be- 
tween the  said  Broad  Malkin  and  Elizabeth  Spode. 
After  reciting  that  in  prospect  of,  and  reference  to, 
such  marriage,  and  with  a  view,  of  making  some 

QQ   4 
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S.  E.  B.,  by  ber  will,  dated  after  her  majority  and  duly  signed  1834. 
and  published  by  her  in  compliance  with  the  formalities 
required  by  the  power  vested  in  her  by  deed  poll,  directed, 
limited,  and  appointed  that  **  W.  H.  and  W.  S.  and  the  trus- 
**  tees  and  trustee  for  the  time  being  of  the  indenture  of 
*^  settlement,  should  stand  possessed  of,  and  be  interested 
**  in,  the  said  sum  of  8000^.  secured  by  the  said  bond  as 
**  aforesaid,  and  other  the  securities  upon  which  the  same 
'<  money,  or  any  part  thereof,  should  for  the  time  being 
**  be  invested,  from  and  after  the  decease  of  £•  B.,  in  trust 
**  for  the  absolute  benefit  of  her  dear  uncle,  W.  H.,  his  exe- 
**  cutors,  and  administrators,  and  upon  and  for  no  other  trust, 
<'  intent,  or  purpose  whatsoever,  and  which  she  declared  she 
«  meant  as  a  tribute  of  affectionate  gratitude  for  his  constant 
**  kindness  and  protection  from  her  infancy,  and  particularly 
"  for  the  recent  instances  of  it  which  she  had  experienced 
"  since  her  separation  from  her  husband." 

S.  £.  B.  died  without  having  altered  or  revoked  her  will ;  leav- 
ing her  husband  surviving. 

A  bill  filed  by  the  husband  against  the  trustees  praying  a 
declaration  that,  under  the  circumstances  before  stated,  he 
was  entitled,  after  the  death  of  E.  B.,  to  the  8000/.,  and  that 
it  migbt  be  secured  for  his  benefit,  was  dismissed  with  costs ; 
and  that  order  was  affirmed  on  appeal,  but  without  costs. 
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1834.  provision  for  the  said  Broad  Malkin  and  Elizabeth 
^"^^^  Spode,  and  for  the  issue  of  the  said  intended  mar- 
riage, the  said  Josiah  Spode  had,  by  his  bond  bear- 
ing even  date  with  the  said  indenture,  become 
bound  to  the  said  Elizabeth  Spode  in  the  penal 
sum  of  16,000/.,  with  a  condition  thereunder  writ- 
ten for  making  void  the  same  on  payment  of  8000/., 
with  interest  at  the  rate  of  5/.  per  centum,  at  the 
time  therein  mentioned,  which  said  8000/.  was  in 
the  said  indenture  stated  to  be  the  present  fortune 
then  agreed  to  be  given  by  the  said  Josiah  Spode 
on  the  marriage  of  his  said  daughter,  and  which 
upon  the  treaty  for  the  said  marriage  was  agreed 
to  be  vested  in  the  said  William  Spode  and  Josiah 
Spode,  the  younger.  Upon  the  trusts  thereinafter 
declared,  and  for  the  considerations  thereinafter 
mentioned,  the  said  Elizabeth  Spode,  with  the  con- 
sent of  the  said  Broad  Malkin,  assigned  unto  the 
said  William  Spode  and  Josiah  Spode,  the  younger, 
their  executors,  administrators,  and  assigns,  the  said 
bond  and  the  penalty  thereof,  and  the  said  sum  of 
SOOOL  thereby  secured,  and  all  interest  thenceforth 
to  grow  due  in  respect  thereof,  and  all  benefit  and 
advantage  thereof  respectively.  And  it  was  thereby 
agreed  and  declared,  that  the  said  William  Spode 
and  Josiah  Spode,  the  younger,  and  the  survivor 
of  them,  and  the  executors,  administrators,  and  as- 
signs of  such  survivor  should  stand  possessed  of 
and  interested  in  the  same,  and  the  growing  in- 
terests and  proceeds  thereof,  upon  the  ^usts  fol- 
lowing ;  that  is  to  say,  in  trust  for  the  said  Josiah 
Spode,  the  father,  his  executors  and  administrators, 
until  the  said  intended  marriage;  and  aft;er  the 
solemnization  thereof,  upon  trust  to  pay  the  in- 
terest, income,  and  proceeds  of  the  said  3um  of 
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8000/.,  when  and  as  the  same  should  become  due  1834. 
and  be  received  unto  the  said  Elizabeth  Spode  for 
and  during  her  natural  life,  to  and  for  her  own 
sole  and  separate  use  and  benefit,  or  to  such  per- 
son or  persons  as  she,  by  writing  under  her  hand, 
should  from  time  to  time,  notwithstanding  her 
coverture,  direct  or  appoint ;  and  from  and  after 
the  decease  of  the  said  Elizabeth  Spode,  in  case 
the  said  Broad  Malkin  should  survive  her,  upon 
further  trust  to  pay  t6  or  to  permit  and  suffer  or 
fully  authorise  and  empower  the  said  Broad  Malkin 
and  his  assigns  during  the  term  of  his  natural  life, 
to  have,  receive,  take,  and  enjoy  the  interest,  in- 
come, and  proceeds  of  the  said  sum  of  8000/.,  as 
the  same  should  arise  from  time  to  time,  or  become 
due  and  payable  to  and  for  his  and  their  own  use 
and  benefit;  and  from  and  after  the  decease  of  the 
survivor  of  them  the  said  Broad  Malkin  and  the 
said  Elizabeth,  his  intended  wife,  it  was  thereby 
agreed  and  declared,  that  the  said  William  Spode 
and  Josiah  Spode,  the  younger,  and  the  survivor  of 
them,  his  executors,  administrators,  and  assigns, 
should  stand  possessed  of,  and  interested  in,  the  said 
principal  sum  of  8000/.,  so  then  secured  upon  the 
said  therein-before  recited  bond,  and  the  accumu- 
lating interest,  income,  and  proceeds  thereof,  from 
thenceforth,  and  of  and  in  the  securities  or  funds 
on  or  in  which  the  same  or  any  part  thereof  should 
be  then  invested  or  placed  out  in  trust,  for  all  and 
every  the  child  and  children  of  the  said  Elizabeth 
Spode,  by  the  said  Broad  Malkin,  to  be  begotten, 
in  such  shares  and  proportions,  and  to  be  paid  at 
such  age  or  ages,  time  or  times,  and  with  such 
benefit  of  survivorship  or  otherwise,  or  subject  to, 
with  and  under  such  conditions,  restrictions,  and 
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1834.       limitations  ovet  the  same,  to  be  always  for  the 
^"^[^      benefit  of  some  one  or  more  of  such  child  or  chil- 
dren,  as  they,  the  said  Broad  Malkin  and  Elizabeth 
Spode,  at  any  time  or  times,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  re- 
vocation to  be  by  both  of  them  sealed  and  deli- 
vered in  the  presence  of,  and  attested  by  two  or 
more  credible   witnesses,    should   jointly   direct, 
limit,  or  appoint.     And  for  want  or  in  default  of 
such  joint  direction  or  appointment,  or  as  to  so 
much  of  the  said  trust  premises  whereof  no  com^- 
plete  direction  or  appointment  should  have  been 
jointly  made ;  and  in  case  the  said  Elizabeth  Spode 
should  happen  to  survive  the  said  Broad  Malkin, 
her  intended  husband,  but  not  otherwise,  then  in 
trust  for  all  and  every  the  child  and  children  of 
the  said  Elizabeth  Spode,  by  the  said  Broad  Malkin 
to  be  begotten,  in  such  shares  and  proportions,  and 
to  be  paid  at  such  age  or  ages,  time  or  times,  and 
with  such  benefit  of  survivorship  or  otherwise,  and 
subject  to,  with  and  under  such  conditions,  restric- 
tions, and  limitations  over  the  same,  to  be  always 
for  the  benefit  of  some  one  or  more  of  such  child 
or  children,  as  the  said  Elizabeth  Spode  alone  at 
any  time  or  times,  by  any  deed  or  deeds,  writing 
or  writings,  either  with  or  without  power  of  revo- 
cation, to  be  by  her  sealed  and  delivered  in  the 
presence  of,  and  attested  by  two  or  more  credible 
witnesses,  or  by  her  last  will  and  testament  in  writ- 
ing,  or  any  writing  in  the  nature  of  her  last  will 
and  testament,  to  be  by  her  signed  and  publish^ 
in  the  presence  of  and  to  be  attested  by  the  like 
number  of  witnesges,  should  direct,  limit,  or  ap- 
point;  and  for  want  or  in  default  of  such  joint  di* 
rection  or  appointment,  or  as  to  so  much  of  the 
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said  trust  premises,  whereof  no  complete  direction       18S4. 
or  appointment  should  have  been  jointly  made  by 
the  said  Broad  Malkin  and  Elizabeth  Spode  as 
aforesaid;  and  in  case  the  said  Elizabeth  Spode 
should  happen  to  die  in  the  lifetime  of  the  said 
Broad  Malkin,  leaving  him  surviving,  whereby  the 
sole  direction  or  appointment  would  not  take  efiect 
as  aforesaid,  or  for  want  of  or  in  default  of  such 
direction  or  appointment  by  the  said  Elizabeth 
Spode,  so  therein-before  given  and  reserved* to  her 
in  the  event  of  her  surviving  the  said  Broad  Malkin, 
or  as  to  so  much  of  the  said  trust  premises,  whereof 
no  complete  direction  or  appointment  should  have 
been  made  by  the  said  Elizabeth  Spode,  under  the 
said  last-mentioned  power,  then  in  trust  for  all  and 
every  the  child  and  children  of  the  said  Elizabeth 
Spode  by  the  said  Broad  Malkin  to  be  begotten, 
equally  to  be  divided  amdtigst  them,  if*  more  than 
one,  share  and  share  alike;   and  in  c^se  there 
should  be  but  one  such  child,  then  in  trust  for 
such  one  or  only  child,  for  Ihis  and  their  portion 
and  portions,  the  parts  and  shares  thereof,  or  the 
whole  thereof,  to  be  paid  to  such  children  or  child 
in  the  manner  following ;  that  is  to  say,  the  part 
or  share,  parts  or  shares  of  such  of  them  as  should 
be  a  son  or  sons  at  his  or  their  age  or  respective 
ages  of  twenty-one  years,  and  the  part  or  share, 
parts  or  shares  of  such  of  them  as  should  be  a 
daughter  or  daughters,  to  be  paid  at  her  or  their 
age  or  respective  ages  of  twenty-one  years,  or  day 
or  respective  days  of  marriage,  which  should  first 
happen,  provided  such  marriage  or  marriages  re- 
spectively previous  to  twenty-one  be  had  with  the 
consent  and  approbation  in  writing  of  the  said  Broad 
Malkin  and  Elizabeth  Spode,  or  of  the  survivor  c^ 
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1894.       them,  and  after  the  several  deceases  of  the  trustees 
or  trustee  for  the  time  being,  under  the  said  now 
reciting  indenture,  or  of  the  guardian  or  guardians 
for  the  time  being  of  the  same  daughter  or  daugh- 
ters respectively ;  but  no  such  assignment,  transfer, 
or  payment  was  to  be  made  until  after  the  death  of 
the  survivor  of  the  said  Broad  Malkin  and  Eliza- 
beth Spode :  provided  always,  and  it  was  thereby 
declared  and  agreed  by  and  between  the  parties 
thereto,  that  in  default  of  any  such  direction  or  ap- 
pointment as  aforesaid,  and  in  case  any  such  child 
or  children,  being  a  son  or  sons,  should  attain  his 
or  their  age  or  respective  ages  of  twenty-one  years, 
or  being  a  daughter  or  daughters,  should  attain  her 
or  their  age  or  respective  ages  of  twenty-one  years, 
or  be  married  with  such  consent  as  aforesaid,  be- 
fore such  age  or  respective  ages,  then  and  from 
thenceforth,  notwithstanding  the  postponing  the 
payment  of  the  said  share  or  shares  till  after  the 
decease  of  the  said  Broad  Malkin  and  Elizabeth 
Spode,  and  the  survivor  of  them,  all  and  every  the 
right  and  interest,  or  rights  and  interests  of  the 
same  son  or  sons  so  attaining  the  said  age  of  twenty- 
one  years,  and  of  such  daughter  or  daughters  so 
attaining  the  like  age,  or  marrying  with  such  con- 
sent as  aforesaid  before  such  age,  of,  in,  and  to  the 
said  trust,  securities,  monies,  and  premises,  or  such 
part  thereof,  whereof  no  such  direction  or  appoint- 
ment should  have  been  made  as  aforesaid,  should 
respectively  be  and  be  considered  as  a  vested  in- 
terest or  vested   interests  in   the  same  child  or 
children,  and  should  be  transmissible  to  his,  her, 
or  their  executors  or  administrators  notwithstand- 
ing the  subsequent  death  of  such  child  or  chiU 
dren  in  the  lifetime  of  .their  parents  or  of  the 
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survivor  of  them;   with  power  to   appoint  new        18S4. 
trustees,  &c. 

The  bill  further  stated  that  the  intended  mar- 
riage between  Broad  Malkin  and  Elizabeth  Spode 
was  shortly  after  the  date  and  execution  of  the  in- 
denture  of  settlement  duly  had  and  solemnized,  and 
that  Broad  Malkin  departed  this  life  some  time  in 
the  year  1806,  without  having  joined  with  Elizabeth 
his  wife  in  making  any  appointment  of  the  said  sum 
of  8000/1,  leaving  Saba  Eliza,  lately  the  wife  of  the 
Appellant,  and  now  deceased,  the  only  issue  of  the 
marriage  him  surviving,  and  that  there  was  never 
any  other  issue  of  the  marriage:  that  on  or^bout 
the  28th  of  April,  1825,  the  Appellant  intermarried 
with  Saba  Eliza  Malkin,  with  the  consent  and  appro- 
bation of  Elizabeth  Bree,  then  Elizabeth  Malkin, 
her  mother;  and  that  by  a  certain  indenture  dated 
the  2Sd  of  April,  1825,  and  made  previously  to,  and 
in  contemplation  of,  the  intended  marriage  between 
the  Appellant  and  Saba  Eliza  Malkin,  a  settlement 
was  made  of  a  certain  other  sum  of  10,638/.  6^.  three 
per  cent,  consolidated  Bank  annuities,  but  that  the 
settlement  did  not  in  any  way  affect  or  refer  to  the 
sum  of  8000/.  therein-before  mentioned,  or  the  in- 
terest  of  Saba  Eliza  Bray  in  the  said  sum  of  8000/. 
pr  any  part  thereof:  that  Josiah  Spode,  the  elder, 
departed  this  life  on  the  l6th  of  July,  1827,  after 
having  duly  made  and  published  his  last  will  and 
testament  in  writing,  bearing  date  the  18th  of  Octo- 
ber, 1825,  and  thereby  appointed  his  sons  William 
Spode,  who  has  since  taken  the  name  oi'  William 
Hammersley,  and  Josiah  Spode,  the  younger,  two 
of  the  Respondent's  executors  thereof :  that  soon 
after  the  decease  of  the  said  testator,  the  Re- 
spondent William  Hammersley,  and  the  other  Re- 
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18S4.^  spondent  Josiah  Spode,  the  younger,  duly  proved 
the  said  will  in  the  proper  ecclesiastical  court,  and 
took  upon  themselves  the  execution  thereof,  and 
under  and  by  virtue  of  the  probate  copy  of  the 
will,  they  possessed  themselves  of  the  personal 
estate  and  effects  of  the  said  testator,  to  a  consider- 
able amount,  and  mgre  than  sufficient  for  the  pay- 
ment of  his  funeral,  and  testamentary  expenses  and 
debts,  and  tiie  legacies  bequeathed  by  the  said  will; 
and  that  Saba  Eliza  Bray,  being  in  her  lifetime 
desirous  of  exercising  the  several  powers  and  ap- 
pointments respectively  given  to  her  by  and  under 
the  indenture  of  the  23d  of  April,  1825,  and  the 
wUl  of  Josiah  Spode^  made  and  published  a  cer- 
tain instrument  in  writing,  purporting  to  be  her 
last  will  and  testament,  bearing  date  the  3d  day  of 
January,  1828,  whereby  she  disposed  of  the  bond 
so  given  by  Josiah  Spode,  as  aforesaid,  and  the  sum 
of  8000/.  thereby  secured,  and  also  another  sum  of 
32,000^  bequeathed  by  the  will  of  Josiah  Spode, 
which  said  several  sums  were  subject  to  the  life 
interest  of  the  said  Elizabeth  Bree,  then  Elizabeth 
Malkin,  therein,  and  also  of  the  said  sum  of 
10,638/.  6^.  three  per  cent,  consolidated  Bank  an- 
nuities, subject  to  the  life  interest  of  the  Appellant 
therein,  and  thereby  appointed  the  Respondent 
William  Hammersley,  sole  executor  thereof. 

The  bill  further  stated,  that  Saba  Eliza  Bray  de- 
parted this  life  on  or  about  the  l6th  of  May,  1828, 
and  that  the  Respcmdent,  William  Hammersley, 
proved  the  said  instrument  as  the  will  o£  Saba 
Eliza  Bray,  on  or  about  the  25th  of  February, 
1829 ;  and  that  Josiah  Spode,  the  younger,  being 
desirous  of  being  discharged  from  the  trusts  of  the 
indenture  of  settlement  of  the  25th  of  November^ 
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1805,  and  John  Tomlinson,  another  of  the  Re-  18S4. 
spondents,  having  consented  to  act  with  William  ^^^ 
Hammersley,  as  trustee,  in  the  place  or  stead  of  ^»^ 
Josiah  Spode,  Elizabeth  Malkin,  by  virtue  and  in 
execution  of  the  power  to  her  for  that  purpose,  in 
the  indenture  of  settlement  reserved,  nominated, 
and  appointed  the  Respon4ent  John  Tomlinson, 
to  be  a  co-trustee  with  William  Hammerdey,  under 
the  trusts  of  the  indenture  of  settlement ;  and  that 
the  premises  in  the  indenture  of  settlement  con- 
tained, were  accordingly,  by  acertain  indenture  of 
appointment,  bearing  date  the  24th  of  March,  1829f 
duly  conveyed  to  William  Hammersley  and  John 
Tomlinson,  as  such  trustees:  that  William  Ham- 
mersley and  John  Tomlinson,  as  such  trustees,  or 
William  Hammersley  and  Josiah  Spode,  theyounger, 
as  the  executors  of  the  last  will  and  testament  of 
Josiah  Spode,  the  elder^  then  had  in  their  hands  or 
in  their  custody  or  power,  and  under  their  control, 
the  said  sum  of  8000^,  so  secured  on  bond  as  afore- 
said ;  and  that  Saba  Eliza  Bray  had  no  power  or 
authority  whatsoever,  to  dispose  of  the  said  several 
sums,  or  any  one  of  them,  by  her  said  will,  but 
that  upon  her  death  the  said  several  sums  became 
vested  in  the  Appellant  as  her  legal  personal  re- 
presentative. 

The  bill  charged,  that  no  valid  appointment  of 
the  said  sum  of  8000/1,  under  the  power  contained 
in  the  said  indenture  of  settlement  of  the  25th  of 
November,  1805,  had  ever  been  made ;  and  that  if 
any  instrument  purporting  to  be  a  valid  appoint- 
ment of  the  said  sum  had  really  been  made  and 
executed,  yet  inasmuch  as  Saba  Eliza  Bray  was 
the  only  child  of  the  marriage  of  Broad  Malkin 
and  Elizabeth  Malkin,  and  there  never  was  any 
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1834.  Other  child  of  the  said  marriage,  Elizabeth  Malkin 
was  not  authorised  by  and  under  the  trusts  and 
powers  in  the  indenture  of  settlement  of  the  25th 
of  November,  1805,  to  make  any  appointment  of 
the  said  sum  of  8000/.  or  to  appoint  the  same  so 
as  to  give  it  to  Saba  Eliza  Bray,  for  her  sole  and 
separate  use,  or  to  gjye  to  the  said  Saba  Eliza  Bray 
a  power  of  appointing  the  said  sum  of  8000/.  by 
wUl :  that  by  and  under  the  trusts  of  the  indenture 
of  settlement  of  the  25th  of  November,  1805,  Saba 
Eliza  Bray  had,  during  her  lifetime  and  at  the  time 
of  her  death,  a  vested  interest  in  the  said  sum  of 
of  8000/.,  subject  only  to  the  interest  of  Elizabeth 
Malkin,  her  mother,  during  the  term  of  her  natural 
life ;  and  that  the  Appellant,  having  survived  Saba 
Eliza  Bray,  his  late  wife,  was  entitled  absolutely  in 
right  of  Saba  Eliza  Bray,  upon  the  death  of  Eliza- 
beth Malkin,  to  the  principal  sum  of  8000/. ;  he 
further  charged  and  insisted  that  the  said  sum  of 
of  8000/.  ought  to  be  properly  secured  and  invested 
upon  the  trusts  and  according  to  the  powers  in  the 
indenture  of  settlement  of  the  25th  of  November, 
1805,  in  that  behalf  contained,  for  the  benefit  of 
Elizabeth  Malkin,  during  her  natural  life,  and  after 
her  decease  for  the  absolute  benefit  of  the  Ap- 
pellant 

The  bill  prayed  that  the  trusts  of  the  indenture 
of  settlement  of  the  25th  of  November,  1805, 
might  be  declared  and  carried  into  effect  by  and 
under  the  direction  and  decree  of  the  Court,  and 
that  it  might  be  declared  that  he,  the  Appellant, 
was  entitled,  under  the  circumstances  aforesaid,  to  ^ 
the  said  principal  sum  of  8000/.  upon  the  death  of 
Elizabeth  Malkin ;  and  that  the  said  sum  of  SOOOL 
might  be  secured  and  invested  by  and  under  the 
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direction  and  decree  of  the  Court,  and  that  if  ne-  1J3S4. 
cessary  the  said  sum.  of  8000/.  might  be  raised  out 
of  the  assets  of  the  testator  Josiah  Spode,  the  elder, 
and  if  William  Hammersley  and  Josiah  Spode,  the 
younger,  should  not  admit  assets  of  the  testator 
Josiah  Spode,  come  to  their  hands  or  use,  sufficient 
to  answer  the  said  bond  debt  of  8000/.,  then  that 
the  usual  accounts  might  be  taken  of  the  personal 
estate  and  effects  of  Josiah  Spode,  the  elder,  and 
that  the  same  might  be  applied  in  a  due  course  of 
administration ;  and  that  William  Hammersley  and 
John  Tomlinson  might  be  restrained  by  and  under 
the  order  and  injunction  of  the  Court  from  paying 
or  transferring  the  said  principal  sum  of  8000/. 
otherwise  than  for  the  benefit  of  the  Appellant  or 
his  assignees,  &c. 

The  Respondents,  Elizabeth  (Bree),  late  Eliza- 
beth Malkin,  William  Hammersley,  and  John 
Tomlinson,  by  their  answers  to  the  bill,  admitting 
the  principal  facts  as  stated  by  the  bill,  alleged  that 
Elizabeth  (Bree),  late  Elizabeth  Malkin,  after  the 
death  of  Broad  Malkin,  to  wit,  on  the  11th  of 
April,  1827>  duly  sealed  and  delivered  a  deed  poll 
in  writing,  in  the  presence  of  and  attested  by  two 
credible  witnesses,  and  bearing  date  the  11th  of 
April,  1827,  whereby  after  reciting  the  bond  and 
the  indenture  of  the  25th  of  November,  1805,  and 
also  reciting  the  death  of  Broad  Malkin ;  and  that 
Saba  Eliza  Bray  was  the  only  child  of  the  mar- 
riage of  Broad  Malkin  and  Elizabeth  his  wife,  and 
that  there  never  was  any  other  child  j  and  that 
Elizabeth  (Bree),  then  Elizabeth  Malkin,  was  then 
desirous  of  exercising  the  power  of  appointment 
given  to  her  by  the  therein  recited  indenture  of 
settlement,  in  the  event  which  happened,  of  De- 
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1834.      fendant  Elizabeth  (Bree),  then  Elizabeth  Malkin, 
surviving  her  husband,  in  manner  herein-after  ex- 
pressed :  It  was  witnessed  that  Elizabeth  (Bree), 
then  Elizabeth  Malkin,  by,  for,  at,  or  in  virtue,  and 
in  exercise  and  execution  of  the  sole  power  or  au- 
thority to  her  given,  in  and  by  the  indenture  of  the 
25th  of  November,  1805,  and  of  every  other  power 
or  authority  in  her  vested,  or  in  any  wise  enabling 
her  in  that  behalf,  and  by  that  deed  or  writing,  by 
her  sealed  and  delivered  and  attested  as  therein- 
before mentioned,  irrevocably  direct,  limit,  and 
appoint  that  William  Hammersley,  formerly  Wil- 
liam Spode  and  Josiah  Spode,  the  younger,  and 
the  survivor  of  them,   their  and  his  executors, 
administrators,  and  assigns,  and  the  trustee  and 
trustees  for  the  time  being  of  the  therein  recited 
indenture  of  settlement,   should  stand  possessed 
and  interested  of  and  in  the  said  sum  of  8000A 
secured  by  the  said  bond  as  aforesaid,  and  other 
securities,  upon  which  the  same  money  or  any  part 
thereof,  should,  for  the  time  being,  be  invested, 
subject  only  to  the  said  Elizabeth's  life  interest 
therein,  upon  trust,  immediately  after  the  decease 
of  the  said  Elizabeth  (Bree),  then  Elizabeth  Malkin, 
or  so  soon  after  as  should  be  required,  to  pay,  as- 
sign, und  transfer  the  said  trust  monies  and  securi- 
ties, or  any  of  them,  and  every  or  any  part  or  parts 
thereof,  unto  such  person  or  persons,   for  such 
interest  or  interests,  and  in  such  paits,  shares, 
and  proportions,  upon  such  trusts,  and  to  and  for 
such  ends,  intents,  and  purposes,  and  with,  under 
and  subject  to  such  provisions  and  restrictions,  or 
otherwise,   in  such  manner  and  form,   as   Saba 
Eliza  Bray,  at  any  timeor  times,  and  from  time  to 
tiiii4,  during  the  life  of  the  said  Elizabeth  (Bree)» 
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then  Elizabeth  Malkin ;  and  after  her  decease,  and  idS4. 
notwithstanding  her  then  present  or  any  future 
coverture  by  any  deed  or  deeds,  writing  or  writ- 
ings, with  or  without  power  of  revocation,  to  be  by 
her  sealed  and  delivered  in  the  presence  of,  and 
attested  by  two  or  more  credible  witnesses,  or  by 
her  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  thereto,  or  other  writing  pur- 
porting to  be,  or  in  the  nature  of  her  last  will  and 
testament,  to  be  by  her  signed  and  published  in 
the  presence  of  two  or  more  credible  witnesses, 
should  direct  or  appoint:  and  in  default  of  such 
direction  or  appointment,  and  in  the  mean  time 
and  until  any  such  direction  or  appointment  should 
^  be  made,  then,  and  as  to  such  part  or  parts  of  any 
of  the  trust  monies  and  securities,  and  the  interest 
and  yearly  income  thereof  whereunto  such  direc- 
tion or  appointment  should  not  extend,  or  as  to 
which  the  same  should  be  partial  or  incomplete, 
but  subject  and  without  prejudice  thereto,  upon 
trust  during  the  life  of  Saba  Eliza  Bray,  to  apply 
the  income  of  the  said  trust  monies  in  the  manner 
therein  expressed,  and  from  and  after  the  decease 
of  Saba  Eliza  Bray,  should  pay,  transfer,  and  as- 
sign the  said  trust  monies  or  securities,  or  such 
unappropriated  parts  or  part  thereof  as  aforesaid, 
unto  the  executors  or  administrators  of  Saba  Eliza 
Bray,  as  part  of  her  personal  estate. 

The  Respondents  by  their  answer  further  stated, 
that  on  the  Sd  of  January,  1828,  Saba  Eliza  Bray 
signed  and  published  her  last  will  and  testament 
in  writing,  or  a  writing  purporting  to  be,  or  in 
the  nature  of  her  last  will  and  testament,  in  the 
presence  of^  and  attested  by  two  credible  witnesses, 
and  bearing  date  the  3d  of  January,  1828,  whereby 
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1834.  ^  after  reciting,  among  other  things,  the  bond  and 
indenture  of  settlement  of  the  25th  of  November, 
1805,  and  the  death  of  Broad  Malkin,  and  that 
Saba  Eliza  Bray  was  the  only  child  of  Broad 
Malkin  and  Elizabeth  his  wife ;  and  also  reciting 
the  deed  poll  of  the  11th  of  April,  1827,  and  that 
Saba  Eliza  Bray  was  desirous  of  exercising,  among 
other  powers,  the  power  of  appointment  given  to 
her  by  the  deed  poll  of  the  11th  of  April,  1827, 
Saba  Eliza  Bray,  by  force  and  virtue  of,  and  in 
exercise  and  execution  of  the  power  and  authority 
to  her  given  in  and  by  her  in  the  deed  poll  of  the 
11th  of  April  then  last,  and  of  all  and  every  other 
power  and  authority  in  her  vested,  or  in  anywise 
enabling  her  in  that  behalf,  did  by  her  last  will  and 
testament  in  writing,  by  her  signed  and  published, 
in  the  presence  of,  or  intended  to  be  signed  by  her 
in  the  presence  of  two  credible  witnesses,  direct, 
limit,  and  appoint  in  manner  therein-afler  men- 
tioned, that  is  to  say,  as,  to,  for  and  concerning 
the  said  sum  of  3000^,  secured  by  the  said  bond  as 
aforesaid,  that  William  Hammersley  and  Josiah 
Spode,  the  younger,  and  the  survivor  of  them, 
their  and  his  executors,  administrators,  and  assigns, 
should  stand  possessed  of  and  interested  therein, 
from  and  after  the  decease  of  the  said  Elizabeth 
Bree,  then  Elizabeth  Malkin,  in  trust  for  the  abso- 
lute benefit  of  her  dear  uncle,  the  said  William 
Hammersley,  formerly  William  Spode,  his  executors 
and  administrators,  and  upon  or  for  no  other  use 
or  trust,  intent  or  purpose  whatsoever,  and  which 
she  declared  she  meant  as  a  tribute  of  affectionate 
gratitude  for  his  constant  kindness  and  protection 
from  her  infancy,  and  particularly  for  the  recent 
instances  of  it,  which  she  had  experienced  since 
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her  separation  from  her  husband;  and  she  ap-       1834. 
pointed  the  Defendant  William  Hammersley  sole 
executor  of  her  will. 

The  Respondents  admitted  that  Saba  Eliza  Bray 
died  at  the  time  in  the  bill  mentioned ;  that  she 
did  not  revoke  or  alter  her  will,  and  that  the  said 
William  Hammersley  proved  the  will  or  testamen- 
tary instrument  in  the  manner  and  at  the  time  in 
the  bill  mentioned ;  and  the  Respondent  William 
Hammersley  stated  that  he  was  advised,  and  sub- 
mitted to  the  judgment  of  the  Court,  that  Saba 
Eliza  Bray  had,  under  the  deed  poll  of  the  11th 
of  April,  1827>  power  and  authority  to  dispose  by 
will  of  the  said  sum  of  8000/.,  subject  to  the  life 
interest  of  Elizabeth  Bree  therein,  and  that  the 
will  of  Saba  Eliza  Bray  was  a  valid  appointment 
thereof,  and,  therefore,  that  the  Appellant  did  not 
upon  the  death  of  Saba  Eliza  Bray,  or  by  any  other 
means  become  entitled  by  right,  as  in  the  bill  men- 
tioned, to  the  said  sum  of  8000/.,  and  the  proceeds 
thereof,  upon  the  decease  of  Elizabeth  Bree,  but 
that  he  William  Hammersley  became  and  was  then 
entitled  thereto. 

The  Respondents  by  their  answer  further  stated, 
that  William  Hammersley,  as  the  surviving  executor 
of  Josiah  Spode,  the  elder,  deceased,  had,  in  dis- 
charge of  the  said  bond,  invested  the  said  sum  of 
8000/.  in  the  purchase  of  8521/.  19^.  4rf.  three  per 
cent,  consolidated  Bank  annuities,  in  the  names  of 
William  Hammersley  and  John  Tomlinson,  the  trus- 
tees of  the  indenture  of  settlement  of  the  25th  of 
November,  1805,  and  that  the  sum  of  8521/.  19^.  4rf., 
three  per  cent,  consolidated  Bank  annuities,  was 
then  standing  in  the  names  of  William  Hammersley 
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18S4.  and  John  Tomlinson,  in  the  books  of  the  governor 
and  company  of  the  Bank  of  England. 

The  Respondent  John  Tomlinson,  by  his  answer, 
stated  himself  to  be  a  mere  trustee  of  the  said  sum 
of  8531/.  19^.  4d,  three  per  cent,  consolidated  Bank 
annuities,  and  the  interest  and  dividends  thereof, 
and  that  he  claimed  no  beneficial  interest  therein, 
and  that  he  submitted  to  act  in  such  manner  as 
the  Court  should  direct. 

On  the  22d  of  May,  1830,  the  cause  came  on 
to  be  heard  before  the  Vice-Chancellor,  who  there- 
upon ordered  that  the  Appellant's  bill  should  stand 
dismissed  with  costs. 

The  Appeal  was  against  this  order. 


For  the  Appellant,  the  Solicitor  General^  Mr. 
Frcstofi  (and  Mr.  William  Russell). 

It  is  now  established  that  a  power  being  a  mere 
power  of  distributing  among  the  objects,  suppos- 
ing there  to  be  more  than  one,  the  power  of  ap- 
pointment in  favour  of  the  one,  in  the  event  of 
there  being  but  one,  does  not  arise.  The  terms  of 
the  power,  although  the  word  child  is  found  in  the 
singular  number,  are  in  the  usual  phraseology  used 
in  these  powers  where  it  is  intended  to  distribute 
among  a  number  of  objects.  The  word  ^^  child** 
is  used  in  the  singular  Jiumber,  for  the  purpose  of 
providing  for  the  appointment  in  favour  of  one,  to 
the  exclusion  of  the  others,  in  which  case  there 
must  be  an  appointment,  because,  as  in  the  event 
of  there  being  no  appointment,  all  would  take 
equally ;  a  parent  wishing  to  provide  for  one  to  the 
exclusion  of  others,  or  giving  a  greater  preference 
to  one  over  the  others^  it  is  necessary  that  in  the 
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terms  of  the  power,  you  should  find  the  word  child :       lS8i. 
otherwise  the  intention  to  be  executed  of  making      ^^*^' 
an  appointment  favourable  to  one,  in  opposition  to         «• 
others  might  fail.     The  words  are  "  in  trust  for  all 
«*  and  every  the  child  and  children."    Now  we 
must  read  that  **  every  the  child."    Now  "  every 
"  the  child/*  although  in  the  singular  number,  im- 
plies a  plurality  of  persons.     It  is  an  individual 
child,  or  a  greater  number  than  one.   If  it  stood 
quite  alone  this  would  be  apparent 

The  Lord  Chancellor,  -r-  That  is  not  very  gram- 
matical. The  term  is  used  in  all  conveyancing, 
and  in  all  proceedings  both  in  law  and  equity. 
Where  you  mean  to  include  a  singular,  and  also  a 
plural  —  a  possible  plural  and  a  possible  singular  — 
you  say  "  all  and  every  the  messuages,"  the  mes- 
suages  would  mean  one  messuage,  as  well  as  all 
messuages.  It  would  certainly  be  ungrammatical 
to  say  ^^  I  give  to  all  thechild^^  "afl"  applies  to  the 
plural.  "  Every*'  will  apply  to  the  singular  in  that 
collocation,  but  it  indicates  a  plurality,  otherwise 
"  every  child"  would  be  any.  "  All  or  any.  of  the 
"  child  and  children"  would  do. 

The  Solicitor  General. -^The  only  words  which 
can  be  contended  for  in  this  clause,  as  giving  a 
power  of  appointment  in  favour  of  one,  there  being 
but  one,  are  words  of  condition  and  restriction. 
Limitations  over  in  favour  of  some  other  child  or 
children,  cannot  give  the  benefit:  there  must  for 
that  purpose  be  a  plurality  of  children,  and  the 
words  of  condition  and  restriction  are  introduced 
as  part  of  the  same  sentence.  There  may  be  con- 
ditions, restrictions,  and  limitations  over,  but  then 
each  and  every  of  those  restrictions  upon  the  en- 
joymenty  must  be  always  for  the  benefit  of  some 
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1834.  after  reciting,  among  other  things,  the  bond  and 
^^1^  indenture  of  settlement  of  the  25th  of  November, 
1805,  and  the  death  of  Broad  Malkin,  and  that 
Saba  Eliza  Bray  was  the  only  child  of  Broad 
Malkin  and  Elizabeth  his  wife ;  and  also  reciting 
the  deed  poll  of  the  11th  of  April,  1827,  and  that 
Saba  Eliza  Bray  was  desirous  of  exercising,  among 
other  powers,  the  power  of  appointment  given  to 
her  by  the  deed  poll  of  the  11th  of  April,  1827» 
Saba  Eliza  Bray,  by  force  and  virtue  of,  and  in 
exercise  and  execution  of  the  power  and  authority 
to  her  given  in  and  by  her  in  the  deed  poll  of  the 
11th  of  April  then  last,  and  of  all  and  every  other 
power  and  authority  in  her  vested,  or  in  anywise 
enabling  her  in  that  behalf,  did  by  her  last  will  and 
testament  in  writing,  by  her  signed  and  published, 
in  the  presence  of,  or  intended  to  be  signed  by  her 
in  the  presence  of  two  credible  witnesses,  direct, 
limit,  and  appoint  in  manner  therein-afler  men- 
tioned, that  is  to  say,  as,  to,  for  and  concerning 
the  said  sum  of  8000/.,  secured  by  the  said  bond  as 
aforesaid,  that  William  Hammersley  and  Josiah 
Spode,  the  younger,  and  the  survivor  of  tliem, 
their  and  his  executors,  administrators,  and  assigns, 
should  stand  possessed  of  and  interested  therein, 
from  and  after  the  decease  of  the  said  Elizabeth 
Bree,  then  Elizabeth  Malkin,  in  trust  for  the  abso- 
lute benefit  of  her  dear  uncle,  the  said  William 
Hammersley,  formerly  William  Spode,  his  executors 
and  administrators,  and  upon  or  for  no  other  use 
or  trust,  intent  or  purpose  whatsoever,  and  which 
she  declared  she  meant  as  a  tribute  of  affectionate 
gratitude  for  his  constant  kindness  and  protection 
from  her  infancy,  and  particularly  for  the  recent 
instances  of  it,  which  she  had  experienced  since 
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her  separation  from  her  husband;  and  she  ap-       1S34. 
pointed  the  Defendant  William  Hammersley  sole 
executor  of  her  will. 

The  Respondents  admitted  that  Saba  Eliza  Bray- 
died  at  the  time  in  the  bill  mentioned ;  that  she 
did  not  revoke  or  alter  her  will,  and  that  the  said 
William  Hammersley  proved  the  will  or  testamen- 
tary instrument  in  the  manner  and  at  the  time  in 
the  bill  mentioned ;  and  the  Respondent  William 
Hammersley  stated  that  he  was  advised,  and  sub- 
mitted to  the  judgment  of  the  Court,  that  Saba 
Eliza  Bray  had,  under  the  deed  poll  of  the  11th 
of  April,  1827,  power  and  authority  to  dispose  by 
will  of  the  said  sum  of  8000/.,  subject  to  the  life 
interest  of  Elizabeth  Bree  therein,  and  that  the 
will  of  Saba  Eliza  Bray  was  a  valid  appointment 
thereof,  and,  therefore,  that  the  Appellant  did  not 
upon  the  death  of  Saba  Eliza  Bray,  or  by  any  other 
means  become  entitled  by  right,  as  in  the  bill  men- 
tioned,  to  the  said  sum  of  8000/.,  and  the  proceeds 
thereof,  upon  the  decease  of  Elizabeth  Bree,  but 
that  he  William  Hammersley  became  and  was  then 
entitled  thereto. 

The  Respondents  by  their  answer  further  stated, 
that  William  Hammersley,  as  the  surviving  executor 
of  Josiah  Spode,  the  elder,  deceased,  had,  in  dis- 
charge of  the  said  bond,  invested  the  said  sum  of 
8000/.  in  the  purchase  of  8521/.  19^.  4rf.  three  per 
cent,  consolidated  Bank  annuities,  in  the  names  of 
William  Hammersley  and  John  Tomlinson,  the  trus- 
tees of  the  indenture  of  settlement  of  the  25th  of 
November,  1805,  and  that  the  sum  of  8521/.  19^.  4rf., 
three  per  cent,  consolidated  Bank  annuities,  was 
then  standing  in  the  names  of  William  Hammersley 
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18S4.      doctrine  is  recognized,  is  the  case  of  Campbell  v. 
Sandys.* 

The  Lord  Chancellor.  —  The  words  are  not  the 
same :  I  have  been  looking  at  it. 

The  Solicitor  General.  —  They  are  not :  but  the 
principle  established  in  those  two  cases,  and  referred 
to  in  Campbell  v.  Sandys^  was  the  ground  on  which 
Lord  Redesdale  decided  that  case.  And  although 
the  words  are  not  identically  the  same,  putting  this 
construction  upon  the  terms,  that  they  were  intend- 
ed merely  for  the  purpose  of  giving  a  power  of 
distribution  among  a  plurality  of  children,  then  it 
*  is  impossible  to  distinguish  the  cases. 

The  Lord  Chancellor.  —  Suppose  there  having 
been  two  children,  one  of  them  died  before  the 
power  was  executed  ? 

The  Solicitor  General.  —  It  is  decided  by  the 
case  of  Boyle  v.  the  Bishop  of  Peterborough^^  that 
the  power  then  may  be  exercised,  there  having 
been  a  plurality,  because  otherwise  you  would 
defeat  the  object  altogether.  If  no  appointment 
had  taken  place,  then  those  who  claimed  through 
the  one  in  default  of  appointment,  of  course  would 
interfere  with  the  distribution  the  parent  might 
have  intended  to  make,  because  the  child  having 
been  born,  would  become  entitled  to  an  interest  in 
that  event,  and  that  would  defeat  the  intention  of 
making  a  provision  for  the  survivor. 

In  the  case  oi Campbell  w.  SmidySt  it  was  held  that 
**issu^*  was  to  be  construed  ** children"  and  that 
the  issue  of  I.  and  A.  took  the  absolute  interest  in 
the  chattel  property,  and  a  qtiasifee  in  the  freehold 
property,  and  that  a  quasi  estate  tail  could  not  be 

•  1  Scbo.  and  Lef.  p.  281.  f  1  Ves.  Jan.  299. 
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barred  by  will.    Part  of  the  case  does  not  apply  to      iss** 
*;he  present  point,  but  part  of  it  does.     The  Vice- 
Chancellor  distinguished  that  case  from  the  present, 
because  the  words  there  are  *^  in  such  shares  and 
"  proportions,  as  the  said  /.  should  appoint  ;'*  here 
we  have  the  words,  *^  in  such  shares  and  propor- 
**  tions,  and  with  such  conditions,  restrictions,  and 
*•  limitations  over  the  same,  to  be  always  for  the 
"  benefit  of  some  one,  or  more,  of  such  child  or 
**  children : "  but  this  is  in   substance  and  con- 
struction the  same,  although  a  greater  number  of 
terms  are  introduced.     The  Vice- Chancellor  did 
not  intend  to  dispute  the  doctrine  of  Campbell  and 
Sandys^  but  he  relied  upon  the  supposed  distinction. 
If  there  is  in  substance  no  such  distinction,  his 
judgment  should  have  been  with  us. 

The  same  doctrine,  though  it  did  not  come  imme- 
diately in  decision,  is  recognised  in  the  case  of 
Folkes  v.  Western.^  In  the  judgment  in  that 
case,  the  Master  of  the  Rolls  says,  Mrs.  Lloyd 
could  give  up,  but  the  whole  being  discretionary, 
depending  first  upon  the  father  and  mother,  and 
afterwards  upon  the  survivor,  how  can  I  say  any 
definite  proportion  of  this  has  sunk.  To  what 
then  is  it  to  be  compared?  There  is  no  ana- 
logy but  that  of  the  custom  of  London.  In  those 
cases  one  should  think  prima  faciey  the  effect  of 
advancement  by  the  father  would  be  to  increase 
the  part  of  the  estate  of  which  he  would  have 
power  to  dispose ;  but  it  was  held  otherwise,  that 
it  had  no  effect  except  to  remove  that  child  en- 
tirely out  of  the  way,  and  to  increase  the  shares 
of  the  others.     This  provision  must  have  the  same 

*  9  Ves.Jun.  456.    See  Sugden  on  Powers,  561.  (3d  Ed.), 
and  2  Sim.  and  Stu.  106.  111. 
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18S4.  effect;  putting  her  out  of  the  question  altogether, 
as  if  there  never  had  been  such  a  child.  There 
fore,  before  the  power  ever  arose  there  ceased  to  be 
objects;  for  it  is  impossible  Mrs.  Western  can  give 
any  thing  to  Mrs.  Lloyd.  That  is  expressly  stipu- 
lated, and  she  is  incapable  of  receiving  any  more 
than  if  she  were  dead.  The  consequence  is,  that 
one  of  two  objects  being  removed,  the  other  must 
of  necessity  take  the  whole ;  the  party  having  the 
power  of  disposition,  losing  that  power."  That  is  all 
we  contend  for  here,  that  there  being  a  power  which 
was  introduced  for  the  purpose  of  distribution,  and 
the  possibility  of  distribution  failing,  by  there  being 
but  one  object  to  take  the  benefit  of  the  settlement, 
the  power  cannot  take  effect :  and  therefore,  that 
nothing  can  intervene  between  the  only  individual 
who  is  entitled  to  the  benefit,  and  the  absolute  en- 
joyment of  the  property. 

In  Boyle  v.  the  Bishop  of  Peterborough^  the 
Lord  Chancellor  says:  —  "I  think  this  was  in- 
tended to  vest  an  interest  only  in  default  of  ap- 
pointment That  brings  it  to  the  question, 
whether  the  power  has  not  lost  its  opportunity 
of  being  exercised  by  the  death  of  the  son,  or 
whether  there  is  a  capacity  of  appointing,  when 
only  one  child  is  left,  and  if  at  all,  whether  it  must 
not  be  with  reference  to  the  clause  which  provides 
for  its  going  in  case  of  no  appointment  The 
words  breed  the  doubt;  where  there  are  only 
two  children,  the  power  by  way  of  exercise  of 
discretion  is  totally  gone  by  the  death  of  one,  be- 
fore it  is  exercised,  and  it  cannot  be  the  same 
power  in  point  of  extent  as  when  meant  to  be  a 
distribution  among  several,  for  which  it  is  necessaiy 
there  should  be  several.    But  this  clause  made  it 
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proper  for  her  to  express  that  she  did  intend  her  1834. 
power  to  be  executed.  If  there  was  no  appoints 
ment,  the  consequence  is,  each  would  be  entitled 
to  a  moiety,  because  there  was  no  appointment. 
In  respect  of  that  clause,  she  had  a  power  to  ap- 
point to  one  only,  for  though  that  is  not  a  distribu- 
tion, it  is  an  expression  that  it  shall  go  by 
appointment,  and  not  transmit  for  want  of  it.  I 
think  the  extent  of  her  power  is  such  as  to  enable 
her  to  express  her  intention :  that  she  has  done,  and 
therefore  it  must  go  according  to  the  intent.'* 
So  that  here  the  distinction  is  taken  recognising 
the  principle,  that  if  there  never  had  been  more 
than  one,  the  power  would  not  have  existed ;  but 
there  having  been  more  than  one,  the  ground  of  the 
doctrine  is  in  that  case  expressly  recognised.  Now 
shall  the  power  continue  to  be  capable  of  being  exer- 
cised where  the  same  mischief  does  not  arise,  as 
would  have  arisen  in  the  case  of  Boyle  v.  The 
Bishop  qf  Peterborotigh  ?  Here  no  intention  could 
be  defeated,  here  no  other  person  can  take  but 
the  person  pointed  out  by  the  settlement,  and  inas- 
much as  no  other  object  of  the  power  ever  has 
been  in  esse^  of  course  no  person  can  claim  through 
a  person  who  has  not  been  in  esse.  The  only  ob- 
ject of  the  power  is  an  individual,  of  course  there- 
fore the  object  of  the  power  cannot  be  called  into 
operation ;  there  cannot  be  a  distribution,  there  is 
not,  and  never  has  been  more  than  one  object  of 
the  power,  and  the  event  has  not  taken  place  in 
which  the  power  was  intended  to  be  exercised, 
and  consequently  the  whole  property,  the  8000/1 
became  the  absolute  property  of  the  only  child, 
and  being  the  absolute  property  of  the  only  child. 
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18S4.  of  course  the  surviving  husband  is  now,  as  the 
administrator  to  Iiis  deceased  wife,  entitled  as  her 
representative  to  this  sum  of  8000/.* 

For  the  Respondents,  Sir  Edward  Sugden  and 
Mr.  Knight. 

The  effect  of  the  appointment  is  only  to  give  in 
words  what  would  be  given  by  implication.  It  is 
in  effect  an  appointment  to  the  separate  use  of  Saba 
Eliza  Bray.  If  the  mother  had  said  "  I  give  the 
«  whole  of  that  8000/.  to  my  daughter  Saba  Eliza 
^*  Bray  for  her  separate  use,"  •  that  would  have 
given  to  the  appointee  the  power  which  she  has 
by  this  niore  enlarged  and  more  formal  disposition, 
for  she  might  have  appointed  and  disposed  of  the 
whole  by  will,  and  until  she  did  make  the  appoint- 
ment, she  might  have  received  the  whole  of  the 
interest  for  her  separate  use,  exclusive  of  her  hus- 
band, and  without  his  controul;  and  if  she  had 
kept  any  part  undisposed  of  by  deed  or  by  will, 
that  portion  would  have  gone  as  part  of  her  per- 
sonal estate  to  her  personal  representative,  and  that 
personal  representative  would  be  her  executor  or 
administrator. 

A  gift  to  the  separate  use  of  a  woman,  without 
more,  includes  all  those  peculiar  powers  which  are 
contained  in  this  instrument,  only  that  it  would 
not  be  necessary  to  have  any  certain  number  of 
witnesses ;  all  that  is  for  the  greater  protection  of 
the  daughter,  that  she  may  not  be  taken  by  sur- 
prise, but  the  result  is  that  all  these  formal  trusts 

*  Doe  ▼.  Martin^  4  T.  R.,  as  showing  that  the  children 
under  a  power  have  a  vested  interest,  and  that  on  appointment 
to  heir,  he  takes  by  descent,  Hurst  v.  Winchelsea^  1  Blac.  187.;. 
were  cited  by  Mr.  Preston.  Smith  ^f.  Death  he  contended  waa 
an  erroneous  decision. 
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amount  only  to  a  disposition  for  the  separate  use       lsS4f. 
of  the  daughter. 

Under  a  power  to  appoint  to  a  child,  you  may 
appoint  to  the  separate  use  of  that  childi  being  a 
woman.  Aksander  and  Alea:ander  *,  Pitt  and  Lord 
Camelford.  t  At  first  it  was  contended  very  seriouly 
that  you  could  not  do  so,  because,  if  you  had  a 
power  to  appoint  to  a  child,  it  must  go  to  the  child 
with  the  common  incidents  of  property,  and,  there- 
fore, you  could  not  appoint  to  the  separate  use  of 
a  woman,  because  you  would  exclude  the  right  of 
liie  husband;  and  there  is  some  appearance  of  argu- 
ment in  it ;  but  the  Court  held  that  it  is  to  be  for 
the  benefit  of  the  child ;  you  cannot  deny  that  be- 
ing given  for  the  separate  use  of  the  child,  it  is 
given  to  the  child ;  therefore,  the  power  in  that  re- 
spect is  strictly  followed.  Then  it  is  to  be  given 
to  the  child  beneficially.  How  can  any  stranger, 
or  any  person  claiming  under  the  child,  complain 
that  a  larger  interest  was  given  to  the  child  than 
tiie  child  would  take,  if  they  had  left  it  without 
that  particular  direction  ?  It  is  very  true  the  con- 
sequence of  that  is,  that  the  husband  does  not  take 
it,  but  the  power  is  not  to  appoint  so  as  to  vest  it 
in  the  husband,  but  to  appoint  to  a  child,  and  you 
may  appoint  in  any  way  the  law  admits  which  is  the 
most  beneficial  to  the  child.  If  it  were  now  a  new 
point,  your  Lordships  would  come  to  the  same 
conclusion.  But  it  is  a  point  settled  upon  the  best 
principle,  and  which  leads  to  the  best  result,  for  it 
effects  the  intention  of  the  donor,  and  enables  the 
donee  to  give  most  beneficially  to  the  object ;  and 
it  enables  the  object  to  hold  according  to  the  ori- 

•  2  Vesey*  Sen.,  640«  t  Ibid.  68a 
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1834.      ginal*  donation,  as  against  persons  who  otherwise 
would  interfere  with  the  right. 

Now  if  that  be  a  settled  point,  that  you  may  so 
modify  the  property  of  a  child,  being  a  female,  as  to 
give  it  to  the  separate  use,  which  has  been  decided, 
and  if  all  that  is  done  here  by  the  mother  Mrs.  Bree, 
is  only  tantamount  to  a  gift  to  the  separate  use, 
where  is  the  objection  to  that  which  has  been  done  in 
this  case,  which  only  makes  the  daughter,  as  to  this 
property,  justas  much  suijurisas  if  she  were  a  male  ? 
We  have  not  taken  away  nor  diminished  the  pro- 
perty, nor  the  extent  of  the  interest;  we  leave  that 
just  as  we  found  it.  A  general  disposition  of  pro- 
perty can  only  be  considered  a  general  power  over 
property,  and  in  all  respects  tantamount  to  a  limit- 
ation of  the  fee.*  An  instance  of  this  sort  occurs  in 
the  first  statute  relating  to  grants  of  annuities,  in 
which  there  was  an  exception,  that  persons  who  had 
an  estate  in  fee,  &c.,  and  made  a  grant  that  thegrant 
should  not  be  within  the  provisions  of  that  act. 
A  question  arose  where  a  man  had  a  general  power 
of  appointment,  whether  that  was  a  case  within  the 
exception ;  it  was  held  that  it  was,  because,  although 
he  had  not  a  fee,  yet  he  had  that  which  was  equal 
to  a  fee :  he  had  the  power  of  creating  a  fee,  which 
was  held  to  be  within  the  provisions;  a  power  which 
would  reach  over  and  embrace  the  whole  interest, 
is  equivalent  to  the  fee  itself.  And  this  disposition 
is  to  aU  intents  and  purposes  an  absolute  disposition 
to  the  child,  being  a  daughter,  to  her  own  use  only, 
so  as  to  exclude  the  husband. 

The  case  objected  to  respecting  the  power  in 
bankruptcy,  was  properly  decided.    Hur^^tv.  Whu 

*17Geo.S.  c.26.§.8. 
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Chelsea  •  proves,  as  it  is  argued,  that  if  you  ap-  Jjl^tl, 
point  to  your  heir  at  law  he  takes  by  his  better 
title :  there  never  was  a  case  more  improperly  de- 
cided. There  was  an  appeal  to  the  House  of  Lords, 
and  there  it  was  compromised,  so  that  the  ultimate 
decision  was  avoided ;  but  it  has  no  bearing  upon 
this  case;  and  is  a  most  extraordinary  decision; 
for  how  could  any  thing  descend  to  the  heir  that 
was  not  vested  in  the  ancestor  ?  I  have  a  power  of 
appointment;  there  is  no  estate  in  me;  I  appoint  to 
my  heir  at  law,  and  my  heir  at  law,  according  to 
the  argument,  takes  by  descent !  How  can  he  take 
any  thing  by  descent  which  was  never  vested  in  me. 
The  thing  must  vest  in  me  before  it  descends ;  it 
must  be  in  the  ancestor  before  it  can  descend  to 
the  heir :  there  it  never  was  in  the  ancestor  at  all. 
It  is  one  thing  to  say,  you  have  an  entire  power 
6ver  it,  and  therefore  can  dispose  of  it;  and  another 
thing  to  say,  because  you  have  a  power  over  the 
fee,  therefore,  it  shall  descend  as  if  the  fee  itself 
was  vested  in  you :  that  one  is  a  necessary  conse- 
quence of  the  other  is  a  most  illogical  inference, 
drawn  from  premises  which  do  not  support  it. 
The  decision  is  untenable,  and  it  has  no  bearing 
on  this  case.  I  have  observed  upon  it  only  to  put 
it  out  of  the  way. 

The  point  made  by  the  Appellant  is  this; 
that,  as  there  is  only  one  child,  it  is  impossible 
to  make  any  appointment  at  all  to  that  child. 
The  appointment  has  not  restricted  the  domi- 
nion of  the  child,  but  enlarged  it.  Now,  al- 
though you  may  appoint  to  a  single  child  for  this 
purpose,  it  does  not  follow  you  can  for  all  pur« 

♦  1  Blac,  187. 
VOL.  VIII.  s  s 
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]  834^  poses :  that  must  diepend  on  the  words  of  tiie  instru^ 
tnent ;  and  it  will  be  singular  if  the  words  of  this 
instrument  do  not  authorise  the  appointment.  In 
this  power,  the  gift  in  ddault  of  appointment  is 
commensurate  with  the  extent  of  the  power,  and 
the  power  itself  is  in  words  that  admit  of  no  doubt: 
^<  in  trust  for  all  and  every  the  child  and  children  of» 
*<  &c.  to  be  paid  at  such  age  or  ages,  time  or  times, 
'**  and  with  such  benefit  of  survivorship,  and  sub- 
"  ject  or  otherwise,  to,  with,  and  under  such  con- 
•<  ditions,  restrictions,  and  limitations  over,"  &c. 
What  is  there  to  confine  these  words — <<  conditions, 
restrictions,  and  limitations  over"  to  the  case  of 
more  than  one  child  ?  what  was  there  to  prevent 
the  parent,  under  this  power,  appointing  to  all  and 
every  the  child  and  children,  a  child,  if*  one  child, 
children,  if  more  than  one  child,  at  such  ages  or 
times,  if  more  than  one,  and  under  such  condi* 
tions  and  restrictions,  and  such  limitations  over, 
(that  is,  the  limitations  over  being  for  the  benefit  of 
the  others,  the  conditions  and  restrictions  applying 
to  any  one  of  them)  as  she  should  appoint.  If  you 
spell  these  words,  and  look  at  them  according  to 
their  most  literal,  strict,  and  grammatical  import, 
you  will  find  they  authorise  an  appointment  to  one 
child,  if  only  one  child.  Is  there  any  reason 
why  you  should  not  do  so?  In  default  of 
appointment,  the  sons  take  at  twenty-one,  and 
the  daughters  take  at  twenty<^ne  or  marriage, 
and  there  are  gifts  over  if  there  are  no  snch 
-children.  Now  suppose  the  case  of  a  child,  an 
only  son,  and  that  it  becomes  of  great  import- 
ance to  give  that  only  child  a  son  an  absolute 
interest,  although  under  twenty-one :  suppose,  for 
example,  some  great  advantage  in  the  way  of 
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establishing  him  in  life,  either  in  marriage  or  other-  }^j^\ 
wise,  that  may  render  it  exceedingly  desirable 
to  give  him  an  absolute  interest.  Suppose  he  had 
married  under  twenty-one  improvidently,  or  sup- 
pose he  had  had  a  child  or  two  of  his  own,  and 
there  was  a  danger  of  the  fund  going  over  if*  he 
died  under  twenty-one,  why  should  not  the  parent 
appoint  to  him  ?  and  this  power  authorises  such 
appointment.  According  to  the  literal  import  of 
the  words,  taken  in  the  strictest  and  most  limited 
senses  it  is  perfectly  clear  you  may  appoint  to  one 
child  at  a  different  age  or  time  from  that  which  is 
provided  in  default  of  appointment.  The  whole 
property  by  the  appointment  in  question  is  given 
to  the  one  child,  with  a  power  of  disposition  to 
that  child  for  the  benefit  of  the  child  itself. 

As  to  the  cases  of  Roe  v.  Dunt,  and  Doe  v. 
Dem^t  they  only  decide,  that  where  there  is  a 
power  to  appoint  a  fund  of  this  nature,  you  cannot 
limit  or  restrict  the  right  of  a  child  by  giving  it 
over,  on  a  particular  event,  or  to  the  use  of  your 
child  or  children  as  you  shall  appoint,  and,  in 
default  of  appointment,  to  them  in  fee,  or  to 
yourself,  with  a  power  of  appointment,  and  so  on. 
If  you  could  limit  to  a  child  and  then  give  it  over, 
and  the  child  died  under  twenty-one,  you  might 
be  cutting  down  the  interest  of  the  child  for  your 
own  benefit,  and  destroying  its  estate :  such  an  ap- 
pointment the  law  will  not  permit.  In  the  case  of 
Doe  V.  Denny,  as  reported  in  Sayer,  p.  295.,  the 
words  *^  without  issue**  are  not  inserted:  they  make 
a  great  difference ;  and  in  one  of  the  reports  it  is 
said  the  wife  could  not  alter  the  estate  of  the  son.  * 
The  fee  simple,  in  default  of  appointment,  is  by  the 
*  See  Sagden  on  Powers,  p.  457.  (2d  Ed.) 
s  s  3 
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1834.  power  limited  to  the  children;  the  donee  may 
^^  advance  the  child;  may  improve  the  child's  in- 
terest; but  cannot  cut  down  the  extent  of  in- 
terest which  was  intended  by  the  donor.  Any 
thing  which  would  be  for  the  benefit  of  the  child, 
the  donee  might  do ;  where  it  is  real  estate,  you 
cannot  give  a  child  a  power  of  disposition  over  it, 
or  make  it  available  before  the  time,  although  you 
may  advance  the  testamentary  power,  because  at 
an  early  age  you  may  dispose  of  property  by  will, 
and  may  make  it  a  vested  interest  where  it  was 
not  a  vested  interest.  Suppose,  therefore,  the  power 
in  this  case  had  been  general,  as  it  was  in  Doe  v. 
Dennjf^  with  a  gift  in  default  of  appointment  to 
*  children  in  fee  at  twenty-one ;  there  is  no  doubt 
whatever  the  appointment  in  that  case  might  be 
made  to  an  only  child  absolute,  without  waiting 
till  he  was  twenty-one ;  no  such  point  was  decided 
there ;  the  only  point  decided  was,  that  you  must 
not  diminish  the  quantity  of  interest :  and  in  our 
case  we  have  not  diminished  the  quantity  of  in- 
terest, but  have  actually  increased  the  benefit 
which  the  appointee,  the  object  of  the  power,  was 
to  take. 

In  the  other  case  of  Roe  v.  Dunt^  the  estate 
was  surrendered  by  the  wife  to  the  use  of  her 
son  John  Smith  and  Elizabeth  his  wife  during 
their  lives,  and  the  life  of  the  longer  liver  of  them, 
and  after  the  decease  of  the  survivor  of  them  to 
the  child  or  children,  whether  male  or  female,  of 
the  said  John  Smith  and  Elizabeth  his  wife,  in 
such  proportion  and  proportions,  and  for  such 
estate  and  estates,  as  the  said  John  Smith  and 
Elizabeth  his  wife,  or  the  survivor  of  them,  should, 
by  any  surrender  or  surrenders  thereof  and  ac- 
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cording  to  the  custom  of  the  manor^  or  by  his  last  1834. 
or  her  last  will  and  testament,  direct,  declare,  limit,  "^^ 
or  appoint;  and  for  want  of  such  direction,  declar- 
ation, limitation,  or  appointment,  then  to  all  and 
every  the  child  and  children  of  the  said  John  Smith 
and  Elizabeth  his  wife,  and  their  heirs,  equally  to 
be  divided  between  them  as  tenants  in  common, 
and  not  as  joint  tenants;  and  for  want  of  such  issue, 
then  to  the  right  heirs  of  the  said  John  Smith  for 
ever.* 

In  each  of  these  cases  the  parent  took  in  default 
of  issue  of  the  children,  and  had  an  interest  ia 
making  an  appointment  which  would  let  in  their 
own  estate.  In  the  first  case,  the  wife,  and  in  the 
second  case,  the  husband,  had  an  estate  limited  in 
default  of  issue ;  and  in  each  case  the  appointment 
was  made  with  the  view  of  benefiting  and  enlarg- 
ing, the  very  object  of  the  appointment  in  each 
of  those  cases  was  to  benefit  and  enlarge  the  re- 
mainder to  the  donee  of  the  power  himself; 
and  it  was  held  that  the  power  did  not  warrant 
such  an  appointment ;  that  the  child  was  entitled 
to  the  whole  estate  in  fee.  What  Lord  C.  J. 
Wilmot  said  with  regard  to  the  estate  the  party 
took  in  one  of  those  cases  is  quite  consistent 
with  our  argument,  for  he  thought  an  estate  tail 
might  be  limited.  Now  that  is  diminishing  the 
interest,  but  still  it  would  take  in  all  the  issue,  and 
he  thought  it  was  within  the  power  so  far  to  lessen 
and  modify  the  interest  It  was  intended,  in  each 
of  those  cases,  to  give  the  estate  over  in  a  case  pro- 
vided for  by  the  appointment ;  in  no  case  would  it 
have  gone  over,  if  it  had  not  been  for  the  benefit 
of  the  wife  in  the  one  case,  who  made  the  appoint- 
•  See  Sugden  on  Powers^  qud  supriu 
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1834.  ment,  and  for  the  benefit  of  the  husband,  in  the 
other  case.  The  Court  said,  no ;  you  are  not  to  cut 
down  the  estate  of  the  child ;  you  must  not  give 
the  child  less  than  an  estate  of  inheritance ;  you 
may  give  an  estate  tail,  but  you  cannot  give  it  over 
if  the  child  dies  under  twenty-one  because  that  is 
providing  for  yourself.  According  to  the  settlement, 
you  are  to  appoint  what  you  please,  but  in  default 
of  appointment  the  child  is  to  take  the  fee,  and  if 
there  is  no  child,  then  you  are  to  take ;  but,  accord- 
ing to  what  you  are  doing  under  the  power,  you 
are  taking  care  to  make  the  fee  go  to  yourself  in 
case  there  is  no  child  who  attains  twenty-one  which 
is  contrary  to  the  terms  of  the  settlement :  and  what 
the  Court  proceeded  upon  in  Roe  and  Dunt  was 
this,  that  if  it  had  been  a  good  appointment,  and 
the  child  died  under  twenty-one,  and  left  issue,  that 
issue  could  not  have  taken.  Looking  at  the 
consequence  therefore  of  that  appointment,  it  is 
a  case  which  has  not  the  most  remote  bearing  upon 
the  question  we  are  now  discussing ;  the  appoint- 
ment in  that  case  was  directly  contrary  to  the 
intention  of  the  person  creating  the  power,  be- 
cause, in  default  of  appointment,  the  child  was  to 
take  the  fee :  and,  therefore,  though  he  died  under 
twenty-one,  if  he  had  issue  that  issue  would  take, 
or  his  general  heir  would  take,  if  he  had  none. 
Those  cases  only  show  that  you  must  not  abuse 
the  power,  and  do  not  prove  that  the  power  does 
not  exist,  though  there  be  a  single  child. 

Campbell  v.  Sandys,  which  has  been  cited  for 
the  Appellants,  is  also  inapplicable  to  this  case. 
In  the  first  place,  there  was  no  decision  on  the 
point,  for  it  was  not  necessary  to  decide  it :  no  ap- 
pointment wa^  there  made,  and  the  only  question 
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was,  whether  the  gift  over  took  effect:  the  }^^^\ 
authority  is  an  obiter  dictum,  and  there  the  power 
was  clearly  confined  simply  to  distribution.  There 
is  nothing  like  the  words  in  our  case,  '<  to  be  paid 
*'at  such  age  or  ages,  time  or  times,  and  with  such 
^  conditions  and  restrictions,  &c.  as  they  should 
<<  appoint  i**  and  the  question  was  not  upon  the 
validity  of  the  appointment,  but  whether  the  gift 
over  took  effect  or  not 

As  to  the  case  of  Folkes  v.  Western^  it  is  not  in 
point ;  and  the  judgment  as  cited,  that  the  effect 
of  the  advancement  to  the  child  who  died  was  to 
vest  the  whole  in  the  survivor,  is  directly  opposed, 
in  all  respects,  to  the  cases  of  Pitt  v.  Jackson^, 
and  Snuth  v.  Lord  Camelfbrd.  f  The  Master  of  the 
Rolls  was  not  aware  of  those  decisions,  and  un- 
fortunately that  case  of  Folkes  v.  Western  was 
not  so  well  considered  as  it  ought  to  have  been. 
The  other  point  was  equally  ill  decided  accord- 
ing to  the  authorities  —  that  there  were  no  words 
to  create  a  tenancy  in  common ;  now  the  word 
•*  betxveen,**  which  was  introduced,  would  create  a 
tenancy  in  common.  The  word  ** survivor'^ 
related  to  a  death  in  the  testator's  life-time ;  the 
point  was  settled  in  Garland  v.  Thomas  ti  the 
case  really  has  no  bearing  on  the  question  now 
before  your  Lordships,  because  the  Court  con- 
sidered that  the  effect  of  the  advancement  was 
entirely  to  get  rid  of  that  other  child,  and  to  vest 
the  whole  in  the  survivor;  the  point  does  not 
arise  here,  and  if  it  did,  that  case  certainly  is  not 
an  authority. 

The  point  decided  in  Boyle  v.  the  Bishop  of 

•  2  Ves.  Jun.  698.  t  2  Bro.  Ch.  Kcp.  51. 

t  1  New.  Rep. 

8  S  4 


604t  CASES  IN  THE  HOUSE   OF  LORDS 

18S4.  Peterboro\  decides  on  principle  the  case  now  before 
the  House.  In  Boyle  v.  the  Bishop  ofPeterhoro\ 
after  long  consideration.  Lord  Thurlow  held  that  if 
there  was  a  power  to  appoint  to  children,  and  in 
default  of  appointment  the  children  took  vested 
interests,  and  if  in  the  result  there  was  only  one 
child  living,  that  one  child  could  not  take  the 
whole  in  default  of  appointment,  because,  in  default 
of  appointment,  that  child,  as  the  representative  of 
the  deceased  children,  would  take  whatever  pro- 
portion was  given  to  them;  and,  therefore,  he 
determined,  that  by  force  of  the  power  you  cannot 
appoint  to  the  representatives  of  a  deceased  chUd, 
but  you  may  appoint  the  whole  fund  to  the  sur- 
viving child.  In  that  case,  in  default  of  appoint- 
ment, the  fund  went  to  the  two;  such  was  the 
intention :  the  law  forbids  you  to  appoint  to  the 
representatives  of  a  deceased  child.  Lord  Thurlow 
held,  the  power  remained  over  the  whole  fund 
for  the  benefit  of  the  surviving  child ;  but  why 
did  he  so  hold?  because,  in  default  of  appoint- 
ment, the  child  could  not  take  the  entirety,  and  he 
was  of  opinion  that  it  was  intended  that,  under  a 
gift  by  the  power,  you  might  give  the  whole  to  one 
child  ;  for  if  there  was  not  an  intention  to  give  the 
whole  to  one  child,  under  the  power,  how  could  the 
power  ever  be  exercised?  And  how  could  the 
actual  existence  of  one  child,  and  its  subsequent 
death,  enable  you  to  exercise  the  power  in  favour 
of  the  surviving  child,  if  the  power  by  its  original 
force  did  not  authorise  the  appointment  to  the  one 
child.  If  the  power  does  not  authorise  the  ap- 
pointment to  one  child,  an  only  object,  there  can 
be  no  appointment  under  it ;  now  in  Boyle  v.  the 
Bishop  ofPeterboro\  when  the  power  was  exercised. 
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there  was  but  one  object;  and  it  was  held  you  }^^^\ 
might  appoint  to  an  only  child,  because  in  no  other 
way  could  the  child  take  the  whole ;  well  then, 
the  power  does  authorise  an  appointment  of  the 
whole  to  one,  and  yet  in  default  of  appointment  it 
would  not  take  the  whole.  But  that  is  begging 
the  question:  it  is  not,  because  a  subsequent 
accident  renders  it  desirable,  with  a  view  to  the 
parent's  exercise  of  the  power,  that  the  power  is 
then  exerciseable,but  it  is  onlyexerciseable  because, 
according  to  the  original  force  of  the  power,  it 
authorises  an  appointment  of  the  whole  fund  to  an 
only  child. 

If  it  be  argued,  that  it  depends  on  the  gift  over, 
which  enabled  the  exercise  of  the  power,  I  say,  first, 
that  cannot  be  so,  because  the  power  is  not  more 
or  less  exerciseable,  though  it  may  be  more  or  less 
desirable  to  exercise  it,  in  consequence  of  the  gift 
over ;  but  it  is  not  effective  because  it*  becomes 
desirable  that  you  may  exercise  it,  unless  within  the 
power  you  find  a  particular  authority.  They  say,  it 
is  because  the  estate  would  go  over  to  the  repre- 
sentatives of  one  and  the  living  object,  in  default 
of  appointment,  that  you  may  exercise  the  power. 
As  I  understand  this  argument,  they  suppose 
the  principle  of  the  decision  in  Boyle  v.  the  Bishop 
qfPeterboro*  to  be,  that  in  consequence  of  the  child 
not  taking  so  beneficial  an  interest  in  default  of 
appointment,  as  the  donee  can  give  to  the  child 
under  the  power,  provided  the  power  will  extend  to 
it,  therefore  the  power,  shall  extend  to  it ;  that  it 
shall  be  presumed  to  have  been  the  intention,  be* 
cause  under  the  power,  the  donee  could  give  a 
more  beneficial  interest  than  the  child  would  take 
in  default  of  appointment    For  the  purpose  of  this 
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18S4.  argument  I  will  suppose  it  is  so :  then  I  say^  our 
case  falls  distinctly  within  that  principle,  for  as  in 
default  of  appointment,  this  child  would  take  so  as 
to  give  the  property  to  die  husband  and  not  to  her- 
self, she  being  a  married  woman ;  if  the  law  enables 
you,  under  a  power  of  appointment  to  a  child,  to 
appoint  not  so  as  ta  exclude  the  husband,  but  to 
leave  the  husband  in  her  power,  instead  of  putting 
her  in  his  power,  then  she  takes  a  more  beneficial 
interest  than  she  would  otherwise  take. 

If,  then,  the  principle  which  they  extract  from 
Boyk  V.  the  Bishop  cfPeterboro^  be  the  true  one, 
it  exactly  applies  itself  to  our  case;  and,  although  I 
do  not  admit  that  to  be  the  true  principle,  and  I  have 
suggested  what  I  apprehend  to  be  the  true  principle, 
yet  I  am  willing  to  take  it,  for  the  sake  of  argument, 
as  they  lay  it  down,  and  then  I  submit  that  this 
case  falls  directly  within  the  rule.  Boyle  v.  the 
Bishop  qfPeterboro^  has  been  very  much  canvassed 
in  many  cases ;  and  Lord  Eldon,  being  very  much 
pressed  in  the  case  of  Butcher  v.  Butcher*  to 
disturb  that  case,  said ;  *<  I  certainly  ^shall  not 
'<  disturb  that  case/*  He  adopted  the  law  laid 
down  in  that  case,  and  it  has  been  followed  ever 
since.  No  authority  is  more  firmly  established; 
it  was  followed  in  M*Gee  v.  M^Gee.  f 

Suppose  there  were  two  children,  both  girls ;  the 
parent,  under  the  power,  might  appoint  the  share 
of  each,  to  the  separate  use  of  each  child :  no 
lawyer  would  dispute  the  proposition,  that  if 
there  were  two  daughters,  not  distributing  the 
shares,  but  leaving  them  to  take  the  whole  between 
them,  you  might  impress  the  interest  they  take  with 

•  1  Ves.  A  Ben.  \  2  Mad.  S68- 
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the  character  of  separate  estate.  How  can  you  dis-       1834. 
tinguish  that  case  from  ours  for  this  purpose  ?  it  is 
not  restricting,  cutting  down,  or  taking  away  the 
interest,  but  it  is  a  modification  of  the  interest, 
which  the  law  permits.    The  intention  was  to  give 
a  benefit  to  one  child  under  the  power,  if  the  pa- 
rent thinks  fit,  as  well  as  to  give  a  benefit  to  more 
than  one  child,  if  the  parent  thinks  fit :  if  there  had 
been  two  children,  then  they  admit  the  surviving 
child  might  have  taken  the  whole  under  the  power, 
and  might  have  taken  it  subject  to  this  modifica- 
tion; but  because  there  is  only  one  child,  they 
contend  the  child  cannot  take  the  whole  with  this 
modification.     It  would  be  singular  if  there  was 
such  a  rule :  how  it  might  be  in  a  case  like  Camp- 
bell and  Sandy^Sj  where  they  are  expressly  limited 
to  shares,  I  need  not  enquire.  That  case  is  not  now 
before  your  Lordships;  but  even  if  that  were  the 
case,  and  it  were  necessary  to  decide  the  point, 
they  would  find  it  very  difficult  to  show  that  the 
parent's  power  could  not  come  in  aid  of  the  child, 
being  a  woman,  so  as  to  protect  her,  not  to  cut 
down  her  interest,  or  give  the  fund  over  in  an  event 
not  provided  for  in  the  settlement  itself,  but  so  to 
modify  and  impress  the  property  she  took  under 
the  settlement,  as  to  enable  her  to  dispose  of  it 
without  being  liable  to  the  debts  or  controul  of  her 
husband.    It  is  at  least  a  very  provident  dispos- 
ition ;  for  it  appears  by  the  will  which  the  daughter 
has  made,  she  alludes  in  several  places  to  the  un- 
fortunate differences  between  her  and  her  husband, 
and  the  separation  which  existed  between  them ; 
and  she  states  that  it  is  on  account  of  the  kindness 
and  the  protection  she  had  received  from   her 
uncle,  Mr.  Hammersley,  that  she  gave  to  him  this 
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1834.  part  of  her  property,  being  the  only  property  over 
which  she  had  any  power  of  disposition. 

A  settlement  was  made  on  the  marriage  of  this 
young  lady,  by  which  a  large  sum  of  money  was 
settled  on  the  husband  and  wife  and  the  issue  of 
the  marriage.  This  is  not  a  case,  therefore, 
in  which  the  husband,  on  the  marriage,  did  not 
make  a  bargain,  and  provide  for  himself,  but 
this  property  was  not  included  in  that  marriage 
settlement.  It  was  left  in  the  discretion  of  the 
parent ;  and  under  the  power  she  thought  proper 
to  appoint  it  to  the  use  of  her  daughter  with  a 
power  of  disposition ;  and  the  daughter  thought 
proper,  being  separated  from  her  ^husband,  to 
exercise  that  power.  If  the  husband  can  object 
to  this,  it  must  be  on  some  strict  rule  of  law ; 
but  there  is  no  such  rule.  The  case  was  in  all 
respects  rightly  decided. 

The  Lord  Chancellor.  (At  the  conclusion  of  the 
argument)  —  This  is  a  case  of  great  importance,  and 
die  question  arising  upon  it  is  by  no  means  free  from 
difficulty ;  if  I  had  been  aware  of  the  nature  of  the 
question,  I  incline  to  think  I  should  have  asked  for 
the  assistance  of  some  of  the  learned  Judges. 

The  case  of  Boyle  v.  the  Bishop  of  Peterboro* 
deserved  great  consideration :  it  is  not  very 
difficult  to  understand  the  ground  on  which 
Lord  Thurlow  puts  the  case,  in  the  event  which 
there  happened,  namely,  children  having  been  in 
existence,  and  one  having  died  before  the  execu- 
tion of  the  power,  and  it  is  very  difficult  to  com- 
prehend how  the  reasoning  in  that  case  can 
stand,  with  the  negative  proposition  contended 
for  by  the  appellant,  that  in  the  event  of  only 
one  child  ever  being  in  existence,  a  power  such 
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as  that  here  given,  which  is,   strictly  speaking,       1834. 
the  same  power  as  the  one  in  Boyie  v.  the  Bishop 
of  Peterboro*^  could  not  have  enured  to  enable 
that  one  child,  through  the  power,  and  by  the 
execution  of  the  power,  to  have  taken  the  whole. 

On  the  other  hand,  it  cannot  be  denied  that 
the  whole  argument  in  Boyk  v.  the  Bishop  of 
Peterboro\  by  which  Lord  Thurlow  fortifies  and 
supports  his  reasoning,  might  have  been  saved, 
if  he  had  not  proceeded  upon  the  supposition, 
that  should  there  have  been  but  one  child  ever 
in  esse^  that  one  child  could  not  have  taken  under 
an  execution  of  the  power :    if  he  had   assumed 
that  the  existence  of  one  only  child  would  not  have 
disenabled  the  donee  to  have  executed  the  power, 
by  giving  a  power  over  the  fund  to  that  child,  or 
controlling  that  child  in  the  execution  of  it.  —  If 
Lord  Thurlow  had  assumed  that  proposition,  it 
certainly  would  have  rendered  the  argument  less 
necessary,  if  not  wholly  superfluous,  by  which  he 
fortifies  himself  in  the  proposition  which  he  is 
maintaining, — that  there  having  been  two  children 
in  existence,  one  surviving  might  take  under  the 
execution  of  the  power,  and  the  gift  over  did  not 
take  effect 

The  case  of  Roe  v.  Dunt  requires  very  great 
consideration.  There  is  no  denying  that,  prima 
Jade,  that  is  a  decision  inconsistent  with  the 
doctrine  contended  for  in  this  case:  It  was 
stated  by  Mr.  Solicitor  General  justly  enough  — - 
there  is  annexed  to  the  dictum  of  tlie  Lord  Chief 
Justice  Wilmot  a  qtuere.  That,  I  agree,  is  to  be 
found  in  the  Report,  but  it  is  very  remarkable,  that 
when  that  case  is  cited  afterwards  (and  I  mention 
this  because  it  was  not  referred  to  at  the  bar)  in 
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1884.  Robertson  v.  Hardcastk^,  in  the  very  able  judg- 
ment which  was  given  in  that  case  by  Mr.  Justice 
BuUer,  in  the  course  of  which  a  reference  is  made 
to  Roe  V.  Dunt^  he  takes  no  notice  of  the  qtujere^  and 
he  seems  to  assume,  without  qualification,  the  doc- 
trine  laid  down  by  Lord  Chief  Justice  Wilmot,  to 
be  law  for  his  words  are  these :  <<  In  second  Wilson, 
^<  Sdy.,  there  is  an  able  opinion  of  Wilmot  on  this 
^<  point,  who  said  that  he  had  known  a  case  where 
<<  there  had  been  only  one  child,  that  that  child, 
^<  under  such  a  power  as  this,  had  been  made  tenant 
^*  for  life,  with  a  remainder  in  tail  to  its  issue,  but 
**  he  much  doubted  whether  it  could  legally  be 
**  done.'*  Now,  Mr.  Justice  Buller  in  comment- 
ing upon  this,  does  not  (as  the  reporter  with  his 
qtuere  would  lead  one  to  suppose)  hesitate,  or 
doubt,  or  pause  upon  the  question,  but  his  observ- 
ation only  gives  a  commentary  upon  the  meaning 
of  the  words,  for  he  goes  on  to  say  as  to  the  effect 
**  of  this  dictiim  of  Wilmot  "  manifestly  pointing 
**  out  that  if  a  child  to  whom  an  estate  is  limited 
**  under  a  power  is  not  bom  at  the  time  when  the 
<'  power  is  created,  he  can  only  take  an  estate  of 
'<  inheritance : ''  and  then  he  goes  on  to  quote 
Alexander  v.  Alexander^  which  has  been  referred 
to  in  this  argument.  Robinson  v.  Hardcasile 
was  a  case  directed  out  of  Chancery,  for  the 
opinion  of  the  judges  of  the  King's  Bench,  at  a  time 
when  the  excellent  custom  prevailed  in  courts  of 
law  of  giving  reasons  for  their  opinion,  which  custom 
is  now  more  honoured  in  the  breach  than  the  observ- 
ance, it  being  now  the  practice  to  deliver  a  certifi- 
cate without  stating  the  reasons,  which  leaves  the 

«  2  Term  Reports,  p.  241. 
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Court  asking  for  information,  as  I  have  often  said,  1:8S4^ 
both  at  your  Lordships'  bar,  and  elsewhere,  very  ^^^IT' 
much  in  the  dark.  The  present  Chief  Justice  is 
very  much  disposed  to  resort  to  the  old  practice. 
In  the  case  cited,  reasons  were  given  by  Mr. 
Justice  BuUer,  both  upon  the  first  and  second  argu- 
ment: but  he  was  the  only  one  of  the  Judges 
who  appears  by  the  report  to  have  taken  part  in 
the  discussion. 

This  is  a  case  which  is  really  of  very  great  im« 
portance,  because  it  is  not  in  every  such  power, 
(very  far  from  it,)  that  words  are  used  which  ex- 
clude all  doubt,  though  a  very  slight  addition  would 
exclude  all  doubt ;  suppose  it  had  been  said,  as  it 
has  been  contended  on  the  part  of  the  appellant 
that  it  means  —  <<  or  in  default  of  such  appoint- 
^*  ment,  if  there  be  but  one  child,  then  it  shall 
^'  go  to  that  child :''  that  would  have  removed 
all  doubt  whatever.     And  no  doubt,  this  is  so 
obvious  a  mode  of  removing  all  doubt  that  it  is 
fair  on    the  part  of  the  respondents    to    avail 
themselves  of  that  argument,   making  it,  as    it 
were,  a  topic  for  their  construction,  that  if  a  very 
slight  and  simple  addition  would  make  the  mean- 
ing quite  clear,  the  not  making  that  addition  does 
certainly,  pro  tanto,  go  to  show  that  the  words 
have  not  that  meaning.    I  don't  very  much  rely 
upon  that  argument,  except  for  the  purpose  of 
remarking,  that,  as  we  very  often  see    powers 
framed  as  the   power  here  is  framed,    without 
any  words  annexed  to  make  it  clear  one  way  or 
the  other,   it  becomes  of  great  importance  that 
•deliberate  attention  should  be  paid  to  the  case^  and 
the  more  so,  as  the  learned  Counsel  for  the  respon- 
dents, the  defendants  in  the  suit,  I  think,  were 
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1834  Stopped,  and  the  learned  Judge  gave  his  opinion 
immediately  upon  the  argument  of  the  plaintiff's 
case  J  I  certainly,  from  the  consideration  I  have 
been  able  to  give  to  the  question,  should  so  far 
differ  from  his  Honor,  as  not  to  think  it  so  clear  as 
to  have  decided  it  immediately.  It  is  a  very  short 
judgment ;  and,  although  the  case  of  Campbell  v. 
Sandys  *  is  mentioned,  upon  which  several  remarks 
arose,  perhaps  not  very  decisive  either  way,  yet  no 
argument  was  heard  in  answer  to  the  argument 
which  was  urged  with  almost  equal  brevity  on  the 
part  of  the  appellant,  the  then  plaintiff,  t 

Upon  the  whole,  therefore,  for  these  reasons  I  wish 
to  take  further  time  to  consider  the  question.  The 
clearness  of  the  case,  I  am  by  no  means  prepared 
to  admit ;  it  is  the  only  part  of  the  case  on  which 
I  have  made  up  my  mind :  I  certainly  do  not  coin- 
cide with  his  Honor,  in  thinking  it  so  perfectly 
clear  as  not  to  require  further  time  for  considera- 
tion ;  and  if,  upon  further  consideration,  I  should 
think  it  necessary  to  trouble  your  Lordships  with 
hearing  it  further  argued,  or  to  call  upon  one 
counsel  on  a  side,  to  speak  to  it  before  the  learned 
Judges,  I  shall  crave  your  Lordships'  permission 
to  do  so. 

I4ih  Aug.  The  Lord  Chancellor.  —  My  Lords,  this  case  of 
Braif  V.  Malkin^  which  came  from  the  Court  of 
Chancery,  being  an  appeal  from  a  decision  of  his 
Honor  the  Vice  Chancellor,  raised  a  question  of 
considerable  nicety,  but  I  think  upon  reflection 
that  there  is  not  much  doubt  The  nature  of  the 
case,  rather  than  any  great  difficulty  that  I  experi- 

•  1  Scho.  and  Lef.  281.  f  ^  Sim.  p.  51S. 
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ence  in  making  up  my  mind  to  advise  your  Lord-       18S4, 
ships  upon  the  subject,  has  given  rise  to  the  inten- 
tion I  have  of  entering  into  the  particulars  of  it,  »-^ 
somewhat  more  at  large  than  I  otherwise  might 
have  done,  in  a  case  where  I  saw  no  reason  to 
differ  from  the  Court  below. 

Upon  the  marriage  in  November  1805,  of  Broad, 
Malkin  and  Elizabeth  Spode,  his  intended  wife 
the  sum  of  8,000/.  was  by  deed  of  settlement 
vested  in  trustees,  subject  to  the  joint  appointment 
of  the  husband  and  wife  among  the  child  or  chil- 
dren of  the  marriage ;  (I  need  not  go  through  that 
part  of  the  power,  as  the  question  arises  upon  the 
several  appointment  of  the  wife,  she  surviving  her 
husband,  which  was  in  exactly  the  same  terms  as 
the  power  of  appointment  given  to  the  two :)  the 
fund  was  to  be  "  in  trust  for  all  and  every,  the  child 
<<  and  children  of  the  said  Elizabeth  Spode,  by  the 
<*  said  Broad  Malkin  to  be  begotten,  in  such  shares 
*^  and  proportions,  and  to  be  paid  at  such  age  or  ages, 
«« time  or  times,  and  with  such  benefit  of  survivor- 
<<  ship,  or  otherwise,  and  subject  to,  with,  and  under 
'*  such  conditions,  restrictions,  and  limitations  over, 
**  the  same  to  be  always  for  the  benefit  of  some 
<<  one  or  more  of  such  child  or  children  as  the  said 
"  Elizabeth  Spode  alone,  at  any  time  or  times,  by 
"  any  deed  or  deeds,  writing  or  writings,  either 
«« with  or  without  power  of  revocation,  to  be  by 
««  her  sealed  and  delivered  in  the  presence  of  and 
"  attested  by  two  or  more  credible  witnesses" 
(nothing  arises  on  the  form  of  the  execution),  **  or 
««  by  her  last  will  or  testament,  or  writing  in  the 
«  nature  of  her  last  will  and  testamem,  to  be  by 
««  her  signed  and  published  in  the  presence  of, 
««  and  be  attested  by  the  like  number  of  witnesses, 
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1834.       "  shall  direct,  limit,  or  appoint."     It  then  goes  on 
'^^     to  provide  for  the  case  of  neither  a  joint  appoint- 
V-  ment  by  the  husband  and  wife,  nor  a  several  ap- 

pointment by  her  in  execution  of  the  power, 
she  surviving  her  husband :  in  that  case  it  provides 
for  the  fund  of  8000/.  going  to  the  child  and 
childreUi  if  more  than  one,  share  and  share  alike,  at 
certain  specified  ages. 

Mrs.  Malkin  survived  her  husband,  and  execut- 
ed the  power,  she  having  but  one  child,  Saba  Eliza 
Malkin,  in  favour  of  that  daughter.  It  was  in 
effect  an  appointment ;  for  she  appointed  under 
certain  limitations  to  ''such  person  or  persons, 
<<  as  she,  the  said  Saba  Eliza  Bray,  at  any  time  or 
•«  times,  and  from  time  to  time,  during  my  life,  or 
"  after  my  decease,  and  notwithstanding  her  present 
"  or  future  coverture,"  should  in  manner  therein 
directed,  appoint.  Saba  Eliza,  who  was  married  to 
Mr.  Bray,  having  appointed  the  fund  in  trust  for  her 
uncle  William  Hammersley,  the  question  arises 
between  the  husband  and  the  appointee,  under  Saba 
Eliza's  execution  of  the  power,  which  question  is  in 
effect,  Whether  she  took  an  absolute  interest  in  the 
8000/.,  in  which  case  it  is  in  her  husband — or  whether 
she  took  under  her  mother's  power  of  appointment. 
If  she  did  not  take  under  her  mother's  power  of  ap- 
pointment cadit  qtuestio,  for  she  had  an  absolute 
interest;  if  she  took  under  her  mother's  power 
of  appointment,  then  the  remaining  question  is, 
whether  she  well  executed  that  power.  The  ques- 
tion raised  is  two  fold ;  first,  whether  the  power 
under  the  settlement  of  1805,  and  which  Elizabeth 
Malkin,  the  mother,  assumed  to  execute,  was  a 
power  of  appointing,  in  the  event  which  occurred, 
to  one  child,  or  only  a  power  of  distribution,  that 
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is,  to  appoint  among  children,  if  more  than  one ;  ^SS4. 
whether  it  was  a  power  of  appointment,  or  whether  ^"^^[^ 
only  in  effect,  a  power  to  ascertain  the  shares  in 
which  several  individuals  should  respectively  take : 
that  is  the  principal  question,  and  the  only  one 
encumbered  with  the  least  doubt ;  on  the  other  I 
have  no  doubt,  that  is,  whether  or  not  the  power  was 
well  executed. 

To  these  questions  I  will  address  myself.  In  the 
first  place,  I  am  of  opinion  that  the  general  intent 
of  the  parties  to  the  settlement  is  clear,  and  that  a 
greater  frustration  of  that  intent  could  hardly  be 
imagined,  than  such  a  construction  of  the  power  as 
would  go  to  deprive  the  donee  of  the  right  to  exe- 
cute that  power  in  an  event  not  at  all  unlikely, 
namely,  that  there  should  be  but  one  child.  Can  it 
be  supposed  that  any  person  would  settle  8000/.  on 
the  children  of  the  marriage,  and  those  children 
being  the  objects  and  not  others,  would  give  the 
power  to  distribute  among  children  without  giving 
the  power  to  appoint  to  one  if  there  should  be  only 
one  ?  It  may  be  said,  that  case  is  provided  for  by 
the  security  clause,  if  I  may  so  call  it,  which  pro- 
vides for  the  default  of  any  execution,  as  in  that 
case  the  single  child  would  take,  and  if  more  chil- 
dren than  one,  then  share  and  share  alike ;  but  this 
provision  was  to  come  into  operation  only  from  the 
necessity  of  the  case,  that  is,  if  no  appointment 
should  be  made.  The  appointment  was  something 
more  than  the  conduit,  through  which  to  carry  the 
intent  of  the  settler  into  effect.  The  donee  was  to 
have  the  power  of  exercising  her  discretion,  with 
<<  conditions,  restrictions,  and  limitations  over  the 
<'  same,  so  that  it  should  be  for  the  benefit  of  the 
"  child  or  children  j"  consequently,  I  infer  that  it  was 
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1834.  intended  to  put  the  children  to  a  certain  degree,  as 
is  the  object  of  all  such  gifls  of  powers,  under  the 
control  and  at  the  discretion  of  the  party  exercising 
the  power,  that  such  donee  might  have  an  influence 
to  prevent  the  children  rebelling  against  parental 
authority ;  that  the  fund  being  secured  under  the 
settlement,  the  parent  should  have  the  power,  ac- 
cording to  their  conduct,  of  giving  more  to  one 
than  another,  and  if  there  should  be  but  one,  of 
making  such  conditions,  restrictions,  and  limitations, 
as  might  suit  the  case.  It  is  not  to  be  supposed 
that  any  person  of  ordinary  prudence  would  think 
of  excluding  the  very  case  in  which  a  parent  is 
most  likely  to  require  the  exercise  of  a  discretion,  a 
case  in  which  there  would  be  greatest  occasion  for 
some  power  of  control,  namely,  the  case  of  an 
only  child.  The  confining  this  power,  therefore, 
to  the  event  of  there  being  more  children  than 
one,  is,  in  my  opinion,  contrary  to  the  plain  and 
manifest  intention  of  the  settler. 

In  the  next  place,  I  hold  it  to  be  very  mate- 
rial in  construing  this  instrument^  to  look  to 
the  very  words  of  the  power :  there  is  more  to  be 
gathered  from  a  nice  inspection  of  the  instrument 
itself,  than  from  cases  which  have  not  always  a 
clear  application.  ,A  most  learned  Judge,  the  late 
Mr.  Justice  Holroyd,  used  to  say  that  his  rule  was, 
never  to  apply  a  book-case  to  the  matter  before  him, 
until  he  had  searched  into  every  corner  of  the  in- 
strument in  question,  for  he  had  frequently  found, 
on  doing  so,  that  there  was  something  in  the  instru- 
ment which  destroyed  the  application  of  the  case 
on  which  the  parties  were  relying.  In  the  present 
instrument,  the  words  of  the  xilause  which  follow 
the  authority  to  impose  conditions,  restrictions,  and 
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limitations  are  material  to  be  considered.  These  1834. 
remarkable  words  occur,  **The  same  to  be  always  for 
"  the  benefit  of  some  one  or  more  of  such  child  or 
"  children."  Now,  if  the  construction  contended 
for  by  the  appellant  be  correct,  that  it  was  a  power 
of  distributing  to  several,  and  not  of  giving  to  one, 
it  would  have  been  thus  framed :  —  **  The  same  to 
•*  be  always  for  the  benefit  of  such  children,"  in 
the  plural.  So  it  would  have  been  if  the  settler 
had  not  had  in  contemplation  the  case  of  one  child, 
but  having  in  contemplation  the  case  of  an  appoint- 
ment, in  favour  not  only  of  several,  but  of  one, 
the  settler  says,  "  the  same"  (that is,  the  "  appoint- 
**  ment)  to  be  always  for  the  benefit  of  some 
"  one  or  more  of  such  child  or  children."  Even  if 
it  had  been  "  one  or  more  of  such  children,"  it 
might  have  been  said  these  words  "  one  or  more" 
were  used  to  prevent  any  argument  arising  on  an 
illusory  appointment ;  but  it  is  not  so ;  the  word 
"  child"  is  employed ;  and  finding  as  we  do,  that 
word  "  child,"  it  is  perfectly  clear  that  the  case  of 
a  single  child  was  contemplated,  and  that  the  ap- 
pointment was  to  be  executed  for  the  benefit  of 
one  child,  there  being  but  one. 

But  this  is  not  the  most  material  argument 
arising  upon  the  face  of  the  instrument.  I  am 
aware  it  may  be  said,  the  settler  was  contemplating 
the  case  of  a  number  of  children,  and  that  it  was  a 
power  to  give  to  one  of  those  children ;  but  there 
is  an  argument  arising  from  another  clause,  that 
which  provides  for  the  contingency  of  the  power 
not  being  executed  :  It  is  to  be  "  then  in  trust  for 
"  all  and  every  the  child  and  children  of  the  said 
•«  Elizabeth  Spode,  by  the  said  Broad  Malkin  to 
be  begotten,  equally  to  be  divided  amongst  them, 
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1854.       **  if  more  than  one,  share  and  share  alike,  and  in 
'^T^'     «  case  there  shall  be  but  one  such  child,  then  in 
*«  trust    for    such    one    or    only  child/*     Now, 
how  could  that  be  consistent  with  the  supposition 
whereupon  the    construction    for    the    appellant 
rests?    According  to  that  construction,  the  case 
of  there  being  but  one  child  is  not  provided  for 
in  the  previous  part  of  the  settlement ;  it  is  casus 
omissus^  and  a  power  of  appointment  is  only  given 
in  case  of  there  being  several  children.     But  what 
sense  is  there,  or  what  consistency  with  that  view 
of  the  matter,  in  saying,  "  I  give  you  the  power 
*«  of  appointing  among  children,  but  I  do  not  give 
"  you  the  power  of  appointing  at  all  if  there  is 
«*  only  one,'*  and  then  adding,  "but  if  you  should 
"  fail  to  appoint,  there  being  more  than  one,  it 
«  shall  go  to  them,  share  and  share  alike,  and  in 
"  case  of  there  being  but  one,  it  shall  go  to  that 
"  one."     That  is  totally  inconsistent ;  it  is  making 
the  second  condition  perfectly  superfluous  and  un^ 
necessary,  because  the  first  condition  was  sufficient, 
namely,  the  failure  of  appointing  among  the  chil« 
dren.     I  consider  these  clauses  to  furnish  a  very 
strong  answer  to  the   Appellant's  argument.     I 
consulted  one  of  the  Common  Law  Judges  upon 
this  question,  and  the  instant  I  mentioned  those 
clauses,   he  said  that  put  an  end  to  the  question 
altogether. 

I  will  simply  observe,  that  the  execution  of  the 
power  is  to  be  such,  and  under  such  conditions, 
restrictions,  and  limitations,  that  it  shall  be  always 
for  the  benefit  of  some  one  or  more  of  the  child  or 
children.  It  may  be  said  a  limitation  is  never 
for  the  benefit  of  the  child  j  you  had  better  give 
it  in  fee  simple :  but  the  maker  of  the  deed  seems 
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to  have  thought  otherwise,  and  I  conceive  it  may      ^^ 
be  well  argued  that  it  may  be  for  the  benefit  of 
the  children  that  the  power  of  appointing  should 
be  executed  with  restrictions  at  the  will  of  the 
donee. 

I  entirely  accede  to  the  argument  made  at  the 
bar,  in  which  it  was  contended  that  this  question 
has  been  judicially  determined  j  for  I  cannot  dis- 
tinguish in  any  way  Boyle  v.  The  Bishop  qfPeter^ 
borough  from  the  present  case.   In  that  case,  which 
was  very  much  considered  by  Lord  Thurlow,  the 
will  gave  the  personalty  for  life,  then  among  all 
the  children  of  the  devisee,  in  such  shares  and 
manner,  for  such  interests  with  such  survivorship, 
and  to  vest  at  such  time  as  the  devisee  for  life 
should  by  deed  or  will  appoint,  and  in  default  of 
appointment  or  as  to  so  much  as  should  remain 
unappointed  to  all  equally,  and  if  but  one  to  that 
one,   payable    at    twenty-one ;    nevertheless    the 
shares  of  any  attaining  twenty-one  in  the  life  of 
the  devisee  for  life  to  be  vested.     Lord  Thurlow 
says*,  "  The  form  of  it  is,  if  no  appointment,  and 
<*  for  so  much  as  is  not  completely  appointed,  to 
"  assign  to  all  and  every  the  children,  if  more  than 
"  one,  payable  at  twenty-one ;  if  but  one,  then  to 
<'  that  one  payable  at  twenty-one.  If  it  had  stopped 
"  there,  I  must  have  looked  upon  it  to  be  a  provi- 
"  sion  at  twenty-one  after  the  death  of  the  mother. 
"  But  it  goes  on  by  directing,  that  if  any  such 
"  child  shall  attain  twenty-one  in  the  life  of  the 
'*  mother,  his  or  her  share  shall  be  considered  as  a 
^<  vested  interest,  &c.    I  think  that  must  relate  to 
<<  unappointed  shares,  and  the  effect  of  that  phrase 
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1834.  "  is  not  to  bind  the  shares  to  be  appointed,  not  to 
^■^217^  "  say  they  should  vest  at  twenty-one,  because  the 
"  power  being  during  life,  would  itself  specify 
"  when  they  were  to  vest,  and  they  might  at  any 
"  period  of  life,  without  waiting  for  that  period, 
**  for  there  was  no  limitation  upon  her  appoint- 
«*  ment,  and  her  children  need  not  be  twenty-one 
"  when  they  were  appointees.  Therefore,  I  think 
*^  this  was  intended  to  vest  an  interest  only  in  de- 
*'  fault  of  appointment :  that  brings  it  to  the  ques- 
«*  tion,  whether  the  power  has  not  lost  its  oppor- 
"  tunity  of  being  exercised  by  the  death  of  the 
««  son,  or  whether  there  is  a  capacity  of  appointing 
<<  where  only  one  child  is  left,  and,  if  at  all,  whether 
*<  it  must  not  be  with  reference  to  the  clause  which 
**  provides  for  its  going  in  case  of  no  appointment. 
"  The  words  breed  the  doubt  Where  there  are 
"  only  two  children,  the  power  by  way  of  exercise 
"  of  discretion  is  totally  gone  by  the  death  of  one 
<<  before  it  is  exercised,  and  it  cannot  be  the  same 
"  power  in  point  of  extent  as  when  meant  to  be  a 
^*  distribution  among  several,  for  which  it  is  neces- 
<<  sary  there  should  be  several.  But  this  clause 
"  made  it  proper  for  her  to  express  that  she  did 
"  intend  her  power  to  be  executed.  If  there  was 
"  no  appointment  the  consequence  is,  each  would 
*'  be  entitled  to  a  moiety,  because  there  was  no 
<*  appointment  In  respect  of  that  clause  she  had 
"  a  power  to  appoint  to  one  only,  for  though  that 
«« is  not  a  distribution,  it  is  an  expression  that  it 
««  shall  go  by  appointment,  and  not  transmit  for 
"  want  of  it"  The  whole  of  this  case  in  both 
branches  appears  to  me  not  distinguishable  mate- 
terially  from  the  present ;  and  it  is  perfectly  cer- 
tain Lord  Thurlow  could  not  have  decided  that 
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case,  without  deciding  the  principle  on  which  the      }^^^' 
judgment  now  under  appeal  rests. 

It  was  said  that  Alexander  v.  Alexander  *j 
touches  a  part  of  this  case ;  Fowkes  v.  Western 
also  was  relied  upon  for  the  Appellant.  Much 
doubt  has  been  thrown  upon  that  case  at  different 
times :  my  opinion  is,  that  Fowkes  v.  JVestem^  as  far 
as  it  applies  to  this  case,  is  rather  against  than  for 
the  purpose  for  which  it  was  cited.  But  I  rely 
upon  the  reasons  which  I  have  given  independently 
of  authorities,  particularly  the  first,  and  above  all 
that  part  of  it  on  which  I  have  thought  it  right  to 
go  into  greater  detail;  and  for  these  reasons  it 
appears  to  me  that  the  decree  is  right.  I,  there- 
fore, move  your  Lordships,  that  the  judgment 
of  the  Court  below  be  affirmed.  I  do  not  propose 
to  give  any  costs  in  this  case.  It  appears  that  the 
money  went  to  the  uncle  of  the  wife  upon  her  death ; 
the  husband  probably  was  advised  that  there  was 
a  serious  question,  whether  he  was  not  entitled  to 
it;  and  I  think,  in  these  circumstances,  your 
Lordships  are  not  called  upon  to  give  costs. 

Judgment  affirmed. 

•  SVesey,  Sen.,  p.  640. 
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18S4. 


ENGLAND. 
(court  of  chancery.) 


John  Graham  Campbell,  Esq., 
and  Dame  Margaret  Hay, 
Widow,  late  Margaret  Camp- 
bell, Spinster         -         .  . 


•  Appellants. 


William  Graham,  Esq.,  since  de- 1    ^ 
ceased       ...        .         j  Respondent. 


The  said  John  Graham  Campbell,  1     .      ,, 
and  Margaeet  Hat         -         - 1  ^PPe^"^'' 

Erskine  Douglass  Sandford,  Esq.     Respondent. 

W.  being  resident  in  Jamaica,  by  his  will,  dated  in  1768,  gave 
to  J.  C.  1 000/.  Jamaica  currency,  and  to  M.  H.  and  H.  C. 
500^.  each  of  the  same  currency,  to  be  paid  to  them  when 
they  should  arrive  at  the  age  of  sixteen  years ;  and  he  desired 
that  the  legacies  should  be  paid  out  of  the  money  due  to  him 
on  bonds  from  J.  C.  (the  above  named  legatee)  and  his 
mother ;  and  he  appointed  J.  C.  one  of  his  executors. 

By  a  codicil,  dated  in  1772,  he  gave  to  J.  C.  1000/.  currency  of, 
&c.,  over  and  above  what  was  given  by  the  will.  The  testator, 
after  the  date  of  the  will  and  codicil,  lefl  Jamaica,  and  be* 
came  resident  and  died  in  Scotland  in  1790.  It  was  found 
by  a  report  made  in  a  suit  for  recovery  of  the  legacies,  that 
J.  C.  in  October,  1773,  was  indebted  to  the  testator  in  a  sum 
of  2636/.  sterling,  which  was  secured  by  bond  of  that  date,  and 
in  the  usual  form,  and  that  in  1774,  J.  C.  was  indebted  to  the 
testator  in  the  further  sum  of  700/.,  also  secured  by  bond. 
There  was  no  other  evidence  of  debt  by  bond  or  otherwise 


ON   APPEALS   AND   WRITS    OF   ERROR.  623 

owing  by  J.  €•  to  the  testator  at  the  date  of  the  will  and        18S4. 
codicil,  except  as  appears  by  the  statement  of  the  will.    In 
n94tf  judgments  were  recovered  against  J.  C.  in  Jamaica 
upon  Uie  bonds  above  mentioned ;  but  no  steps  appeared  to 
have  been  taken  to  enforce  the  judgments  against  J.  C,  who 
was  not  then  domiciled  in  Jamaica.     The  legatees  were  born 
and  remained  domiciled  in  Jamaica*  until  after  the  death  of 
the  testator,  when  J.  C.  and  M.  H.  lefl  the  island  and  ac- 
quired domicile  in  England  or  elsewhere.     In  1791 »  ad- 
ministration with  the  will  annexed  was  granted  in  Jamaica. 
J.  C*  died  in  1801,  and  administration  of  his  estate  with  his 
will  annexed  was  granted  in  Jamaica  to  J.  G.  C  his  son.    In 
IBlSy  M.  H.  and  H.  €.»  in  consideration  of  25/.  paid  to  each 
of  them  by  J.  6.  C,  and  also  of  friendship  and  regard  for  him, 
being  their  nephew,  and  of  assistance,  &c.,  received  from  him, 
assigned  to  him  their  respective  legacies  of  500^.  and  500^. 
with  all  interest  due  thereon. 
In  1819,  a  bill  was  filed  by  W.  G.  the  personal  representative 
of  W.  against  J.  G.  C.  and  others,  to  obtain  payment  of  the 
debts  owing  upon  the  judgments  out  of  the  estate  of  J.  C.    In 
October,  1821,  J.  G.  C.  and  M.  H.  filed  a  bill  against  W.  G.  to 
recover  the  legacies  given  by  the  will  of  W.   Administration, 
with  the  will  of  W.  annexed,  was  granted  to  W.  G.  by  the 
Court  of  Probate  in  England,  in  November,  1821,  before 
which  time  there  had  been  no  representative  of  the  estate  of 
W.  in  England.    Held,  upon  the  facts  above  stated,  that  it 
ought  to  be  presumed  that  the  legacies  had  been  satisfied. 


William  graham,  of  the  island  of  ja- 

f  ica,  by  his  will,  dated  in  June,  I768,  amongst 
other  things,  gave  and  bequeathed  to  John  Campbell, 
of^  &c.,  in  the  said  island,  the  sum  of  1000/.  of  current 
money  of  Jamaica,  and  to  Henrietta  Campbell,  and 
to  the  Appellant  Margaret  Hay,  then  Margaret 
Campbell,  spinster,  the  sum  of  500/.  Jamaica  cur- 
rency, each,  to  be  paid  them  when  they  should 
arrive  at  the  age  of  sixteen  years  ;  and  the  said 
testator  desired  that  the  said  legacies  should  be  paid 
out  of  the  money  due  to  him  on  bonds  from  John 
Campbell  (the  legatee),  and  his  mother  j  and  he 
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1834.  appointed  his  brother  John  Graham,  Thomas  Storer, 
John  Campbell  (the  legatee),  John  Campbell  of 
Salt  Spring,  and  Aaron  Moffatt,  executors  of  his 
will.  The  testator,  by  a  codicil  to  his  will,  dated 
the  13th  of  June,  1772,  gave  to  John  Campbell  (the 
legatee  named  in  the  will)  1000/.  current  money  of 
Jamaica,  over  and  above  what  was  mentioned  in  his 
will. 

John  Campbell  the  legatee  was,  in  the  month  of 
October,  1773,  indebted  to  the  testator  in  the  sura 
of  2636/.  sterling  money,  and,  for  securing  the 
payment  thereof  with  interest,  he  executed  and 
delivered  a  bond  to  the  testator,  bearing  date  the 
28th  of  October,  1773,  in  the  penal  sum  of 
5272/.  sterling,  conditioned  to  be  void  on  payment 
of  2626/.  sterling,  and  interest,  on  the  28th  of 
October,  1774.  And  in  the  month  of  March,  1774f 
John  Campbell  the  legatee  was  indebted  to  the 
testator  in  the  further  sum  of  7OO/.  sterling,  and  for 
securing  the  re-payment  thereof  with  interest,  he 
executed  and  delivered  another  bond  to  the  testator, 
dated  the  25th  of  March,  1774,  in  the  further 
penal  sum  of  1400/.  sterling,  conditioned  to  be 
void  on  payment  by  the  said  John  Campbell  of 
700/.  sterling,  with  interest,  on  the  25th  of  March, 
1775. 

The  testator,  sometime  after  the  date  of  his  co- 
dicil, quitted  the  island,  and  went  to  reside  in 
Scotland,  where  he  was  domiciled  at  the  time  of 
his  death,  which  happened  on  the  1st  of  December, 
1790.  John  Campbell  the  legatee,  and  Henrietta 
Campbell,  and  the  Appellant  Dame  Margariet  Hay, 
who  were  brothers  and  sisters,  were  all  born  in  the 
Island  of  Jamaica,  and  were  domiciled  there  at 
the  several  dates  of  the  said  will  and  codicil,  and 
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also  at  the  time  of  the  testator's  death.  The  Ap-  1834- 
pellant  Margaret  Hay,  who  was  the  youngest  of 
the  three  legatees,  attained  her  age  of  sixteen  years 
in  the  year  1773.  All  the  said  three  legatees  quitted 
the  island  in  the  month  of  December,  1790,  and 
none  of  them  ever  afterwards  returned  there. 

Letters  of  administration,  with  the  will  and  codicil 
annexed,  were  on  the  15th  of  August,  1791j  granted 
by  the  proper  court  in  the  Island  of  Jamaica  to 
James  Graham ;  but  the  said  letters  of  administra- 
tion were  afterwards  revoked,  and  thereupon  let- 
ters of  administration  of  the  personal  estate  and 
effects  of  the  testator  left  unadministered  by  James 
Graham,  dated  the  17th  of  May,  1793,  with  the 
will  and  codicil    annexed,  were  granted  by  the 
proper  court  in  the  island  to  John  Graham.    John 
Graham,  after  obtaining  the  letters  of  administra- 
tion, commenced  two  several  actions  at  law  in  the 
courts  of  the  said  island  against  John  Campbell  the 
legatee  upon  the  said  two  bonds ;  and  on  the  ^d  of 
June,  1794,  John  Graham,  in  one  of  the  actions^ 
recovered  judgment  against  John  Campbell  for  the 
sum  of  5272/.  British  money,  which  in  such  judg- 
ment is  stated  to  be  of  the  value  of  JSSOL  l6s. 
current  money  of  Jamaica,  debt  (being  the  amount 
of  the  penalty  of  the  first-mentioned  bond),  and 
16/.  13^.  9d.  costs  of  suit;  and  in  the  other  of  the 
actions  he  on  the  same  day  recovered  a  judgment 
for  the  sum  of  1400/.  British  money,  which  in  the 
judgment  is  stated  to  be  of  the  value  of  I96O/. 
current  money  of  Jamaica,  debt  (being  the  amount 
of  the  penalty  of  the  second-mentioned  bond),  and 
16/.  13^.  9^.  costs  of  suit. 

John  Graham  died  soon  after  the  date  of  the 
judgments,  and  thereupon  letters  of  administration 
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1 8S4>.  of  the  personal  estate  and  effects  of  the  said  testator 
left  unadrainistered  by  James  Graham  and  John 
Graham,  dated  the  30th  of  August,  1794f  with  the 
will  and  codicil  annexed,  were  granted  by  the 
proper  court  in  the  said  island  to  David  Home  and 
and  James  Graham.  No  steps  were  taken  in  the 
life-time  of  John  Campbell  the  legatee  to  enforce 
paymentof  the  money  recovered  by  the  judgments; 
and  in  the  year  1801  John  Campbell  the  legatee 
died,  having  by  his  will,  dated  the  19th  of  July, 
1799,  appointed  Helen  Campbell  his  wife,  together 
with  James  Campbell,  Anthony  Morris  Storer,  and 
Peter  Campbell,  his  executrix  and  executors  j  and 
soon  after  his  death,  Helen  Campbell  alone  proved 
his  will  in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury,  and  the  executrix  and  executors 
named  in  the  will  having  all  declined  to  prove  the 
same  in  the  Island  of  Jamaica,  letters  of  adminis- 
tration of  the  personal  estate  and  effects  of  John 
Campbell,  with  the  will  annexed,  were  in  the  mouth 
of  October,  1803,  duly  granted  to  the  Appellant 
John  Graham  Campbell,  the  son  of  John  Campbell, 
by  the  proper  court  in  the  said  island,  and  Helen 
Campbell,  and  all  the  executors  named  in  the  will 
of  John  Campbell,  having  died  before  the  month 
of  May,  1810,  except  Peter  Campbell,  and  he 
having  renounced  probate  of  the  will,  and  being 
resident  abroad,  letters  of  administration  of  the 
personal  estate  and  effects  of  John  Campbell,  left 
unadministered  by  Helen  Campbell,  dated  in  May, 
1810,  with  the  will  annexed,  were  granted  by  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury 
to  the  Appellant  John  Graham  Campbell,  who 
thereupon  became  the  personal  representative  of 
John  Campbell  the  legatee  both  in  Jamaica  and 
England. 
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David  Home  and  James  Graham,  who  in  the       18S4. 
year  1794  became  the  personal  representatives  in 
Jamaica  of  the  testator  William  Graham,  both  died 
before  the  year  1818,  and  on  the  7th  of  February 
1818  letters  of  administration  of  the  personal  estate 
and  effects  of  William  Graham,  left  unadministered 
by  James  Graham,  John  Graham,  David  Home, 
and  James  Graham,   the  former   administrators, 
witli  his  will  and  codicil  annexed,  were  granted  to 
Wellwood  Hyslop,  of  Kingston  in  Jamaica,  by  the 
proper  court  in  the  said  island,   and  Wellwood 
Hyslop  became  the  present  personal  representative 
of  William  Graham  in  the  said  island. 
•    By  an  indenture  dated  the  14th  of  December, 
1818,  made  between  Henrietta  Campbell,  spinster, 
and  the  Appellant  Dame  Margaret  Hay,  of  the 
same  place,  of  the  one  part,  and  the  Appellant 
John  Graham  Campbell,  of  the  other  part,  after 
reciting  among  other  things,  that  the  legacies  of 
500/.  and  500/.,  together  with  the  interest  accrued 
due  thereon,  still  remained  due  and  owing  to  them, 
they  the  said  Henrietta  Campbell,  and  the  appel- 
lant Dame  Margaret  Hay,  in  consideration  of  25L 
to  each  of  them,  paid  by  the  appellant  John  Gra^ 
ham   Campbell,  and  also  in  consideration  of  the 
friendship  and   regard  which   the   said  Henrietta* 
Campbell,  and  the  appellant  Dame  Margaret  Hay 
respectively,  had  for  the  appellant  John  Graham 
Campbell  (therein  described  to  be  their  nephew), 
and  of  the  benefits  and  friendly  attention  and 
assistance  they  had  theretofore  on  various  occa- 
sions received  from  the  appellant  John  Graham 
Campbell,  did  bargain,  sell,  assign,  transfer,  and  set 
over  the  said  several  legacies  of  500/.  and  500/, 
Jamaica  currency,  and  all  interest  then  accrued  due 


MVOrORD. 


630  CASES  IN   THE   HOUSE   OF   LORDS 

1834.  bill  Stated,  as  to  the^aid  bonds  and  judgments,  and 
^y^j^  the  title  of  the  Respondent  to  the  same ;  and  in  case 
the  Respondent  should  establish  his  title  thereto, 
then  the  said  last-named  Appellant  claimed  a  right 
to  set  off  the  several  legacies  and  interest  given  by 
the  will  of  William  Graham. 

On  the  Slst  of  October  1821,  the  Appellants, 
together  with  Henrietta  Campbell,  filed  their  cross 
bill,  or  original  bill  in  the  nature  of  a  cross  bill,  in 
the  High  Court  of  Chancery,  against  the  Respond- 
ent William  Graham,  thereby  praying  amongst 
other  things  that  an  account  might  be  taken  of  what 
was  due  for  principal  and  interest  in  respect  of  the 
said  legacies  of  1000/.  and  1000/.,  and  500/.  and  500/. 
Jamaica  currency,  so  then  become  vested  in  the 
Appellant  John  Graham  Campbell  as  aforesaid: 
and  that  the  Respondent  William  Graham  might 
either  admit  assets  of  the  testator  William  Graham, 
come  to  his  hands  sufficient  to  pay  what  should 
be  found  due  for  principal  and  interest  in  re- 
spect of  the  said  legacies,  and  might  pay  the  same 
accordingly,  deducting  what  (if  any  thing)  should 
be  found  due  to  him  from  the  Appellant  John 
Graham  Campbell  in  respect  of  the  matters  al- 
leged in  the  said  bill  of  the  said  last-named  Re- 
spondent ;  or  that  the  said  last-named  Respondent 
might  account  in  the  usual  manner  for.  the  personal 
estate  and  effects  of  the  said  testator  William  Gra- 
ham come  to  his  possession  or  power,  and  that  the 
same  might  be  applied  in  a  due  course  of  adminis- 
tration, and  that  thereout  the  Appellant  John  Gra- 
ham Campbell  might  be  paid  what  should  be  found 
justly  due  to  him  after  making  all  just  allowances. 
On  the  19th  of  November  1821,  letters  of  ad- 
ministration  of  the  personal  estate  and  effects  of  the 
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testator  William  Graham,  with  his  will  and  codicil  1834. 
annexed,  were  granted  to  the  Respondent  William 
Graham,  by  the  Prerogative  Court  of  Canterbury, 
whereby  he  became  personal  representative  of  the 
the  testator  William  Graham,  in  England.  On  the 
20th  of  November  1821,  the  cause  instituted  by 
the  Respondent  William  Graham,  was  beard  be- 
fore the  Vice-Chancellor,  and  by  the  decree  then 
made,  dated  the  20th  of  November  1821,  it  was  re- 
ferred to  Mr.  Alexander,  then  one  of  the  Masters 
of  the  Court,  to  inquire  and  state  to  the  Court, 
whether  the  estate  of  John  Campbell,  was  indebted 
to  the  Respondent  William  Graham,  as  administra- 
tor of  the  testator  William  Graham,  in  any  and 
what  sum  of  money  on  both  or  either  of  the  judg- 
ments. 

On  the  24th  of  November,  1821,  the  Respondent 
William  Graham  filed  his  answer  to  the  cross  bill, 
and  he  thereby  insisted,  amongst  other  things,  that 
the  legacies  ought  to  be  considered  as  having 
been  adeemed  in  consequence  of  there  having  been 
no  bonds  due  from  the  said  John  Campbell  and  his 
mother  to  the  testator  William  Graham,  found  at 
his  decease,  or  that  it  ought  to  be  presumed  that 
the  legacies  had  been  paid.  He  further  stated  that 
he  had  possessed  the  personal  estate  of  the  said 
testator  William  Graham  to  some  amount;  but  that 
the  personal  estate  and  the  proceeds  of  the  real 
estates  of  the  testator  William  Graham  were  so 
blended  together  that  he  was^unable  to  set  forth, 
with  any  degree  of  precision,  the  amount  of  such 
personal  estate,  or  whether  or  not  the  same  was 
more  than  sufficient  to  pay  the  legacies  and  the 
interest  due  thereon. 

In  pursuance  of  the  decree  of  the  20th  of  No- 
u  u  ^J 
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1834f.       vember,  1821,  Master  Alexander  made  his  report, 
'^[^^^     dated  the  22d  of  May,  1822,  and  thereby  after 
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stating  the  bonds  and  judgments,  he  found  that  the 
estate  of  the  testator  John  Campbell  was  indebted 
to  the  estate  of  the  testator  William  Graham,  in 
the  sum  of  5272/.,  upon  and  by  virtue  of  the  first 
of  the  judgments,  besides  15/.  12s.  6d.  for  costs  of 
suit,  and  in  the  further  sum  of  1400/.  upon  and  by 
virtue  of  the  second  of  the  judgments,  besides 
15/.  125.  6flf.  for  costs  of  suit,  which  four  several 
sums  amount  together  to  the  sum  of  OJOSL  5s. 
sterling.  To  this  report  the  Respondent  took  an 
exception,  for  that  the  Master  ought  to  have 
certified  that  there  was  due  to  him  as  administrator, 
in  addition  to  the  sums  above-mentioned,  interest 
at  the  rate  of  6/.  per  cent,  per  annum  upon  the  two 
principal  sums  of  5272/.  and  1400/.  from  the  2d 
of  June,  1794,  down  to  the  date  of  the  report. 

The  cause  GraJiam  v.  Campbell  was  heard  upon 
this  exception  to  the  said  report,  and  for  further 
directions  on  the  25th  of  July,  1822,  before  the 
Vice-Chancellor ;  and  a  decretal  order  was  made  on 
that  day,  whereby  the  exception  was  overruled,  and 
it  was  referred  to  the  Master,  among  other  things,  to 
take  an  account  of  what  wasdue  to  the  Respond- 
ent William  Graham,  and  all  other  the  creditors 
of  John  Campbell,  deceased,  and  to  take  the  usual 
accounts  of  the  personal  estate  come  to  the  hands 
of  the  Appellant  John  Graliam  Campbell,  and  also 
to  take  an  account  of  the  rents  and  profits  of  the 
real  estates  of  John  Campbell,  deceased,  received 
by  the  Appellant  John  Graham  Campbell. 

On  the  25th  of  February,  1823,  the  cause  of 
Campbell  v.  Graham  was  heard  before  the  Vice- 
Chancellor,  when  a  decree  was  made  therein,  by 
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which  it  was  referred  to  the  Master  to  inquire  1834.. 
whether  the  legacies  of  1000/.  and  1000/.,  500/. 
and  500/.  or  any  of  them,  or  any  and  what  part 
thereof  respectively  were  then  due  and  payable  ; 
and  the  Master  was  to  be  at  liberty  to  state  any 
matter  specially  to  the  Court  at  the  request  of 
either  party  ;  and  in  case  the  Master  should  find 
that  the  several  legacies,  or  any  of  them,  or  any  part 
thereof,  were  then  due  and  payable,  then  the  Master 
was  to  take  an  account  of  what  was  due  for  prin- 
cipal and  interest  in  respect  of  such  legacies  re- 
spectively. Before  any  report  was  made  pursuant 
to  the  last-mentioned  decree  Henrietta  Campbell 
died. 

In  pursuance  of  this  decree  Mr.  Wingfield,  made 
his  report,  dated  the  11th  of  April,  1829  ;  and  he 
thereby  found  the  principal  facts  before  stated,  and> 
amongst  other  things,  that  the  legacies  of  lOOOil 
1000/.  500/.  and  500/.  Jamaica  currency,  together 
with  all  interest  accrued  thereon,  then  remained  due 
and  payable,  and  wholly  unsatisfied.  The  Master 
certified  that  there  was  then  due  for  principal  of  the 
said  two  legacies  of  1000/.  each,  Jamaica  currency^^ 
the  principal  sum  of  1428/.  lis.  5d.  sterling,  and 
for  interest  thereon  to  the  11th  day  of  April,  1829^ 
the  sum  of  2O67/.  5s.  llrf. ;  and  he  further  found 
that  there  was  due  for  principal  of  the  said  two 
legacies  of  500/.  each,  the  principal  sum  at 
714/1  Bs.  i\d.  sterling,  and  for  interest  thereon  to 
the  11th  day  of  April,  1829f  the  further  sura  of 
1033/.  12^.  lid.  sterling,  the  said  several  suma 
making  together  the  sum  of  5243/.  '[5s.  Il6?.  which 
was  the  total  sum  which  he  found  to  be  due  to  the 
Appellant  John  Graham  Campbell  in  respect  of  the 
said  several  legacies.     And  the  Master  further  cer*^ 
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18S4.  tified,  that  the  Respondent  William  Graham  had 
stated  and  charged  before  him,  that  inasmuch  as  no 
such  bonds  from  John  Campbell,  deceased,  and  his 
mother,  as  are  mentioned  by  the  testator  William 
Graham  in  his  will,  were  found  to  be  in  existence 
at  the  time  of  his  death,  the  said  legacies  ought  to 
be  considered  as  having  been  adeemed,  or  if  not 
adeemed,  that  they' ought  to  be  presumed  to  have 
been  paid  and  satisfied,  or  otherwise  that  no  interest 
was  due  upon  the  said  several  legacies,  and  that  the 
principal  sum  due  in  respect  thereof  ought  to  be  set 
off  and  deducted  from  the  amount  due  to  the  Re- 
spondent William  Graham  upon  the  said  bonds  and 
judgments,  as  on  thcr  1st  day  of  December,  1791f 
being  one  year  after  the  death  of  the  said  testator 
William  Graham ;  and  that  interest  should  thereafter 
be  calculated  upon  the  amount  reniaining  due  upon 
the  said  bonds  and  judgments  after  such  deduction, 
until  the  same  should  amount  to  the  said  sum  of 
670s/.  5s. ;  and  that  the  Court  having  decided  (upon 
the  said  exception  taken  as  aforesaid  to  the  said 
report  made  in  the  above-mentioned  cause  of 
Graham  v.  Campbell)  that  no  interest  should  be 
calculated  beyond  that  amount,  in  respect  that  the 
said  judgments  were  for  the  penalties  of  the  said 
bonds,  the  said  sum  of  6703/.  5s.  would  still  remain 
due  and  owing  to  him  the  Respondent  William 
Graham,  upon  and  by  virtue  of  the  said  judgments, 
after  deducting  the  amount  of  the  said  legacies,  at 
the  end  of  one  year  after  the  death  of  the  said 
testator  William  Graham,  in  manner  above  men- 
tioned ;  and  the  Master  thereby  further  cer- 
tified, that  upon  consideration  of  the  circumstances 
thereinbefore  set  forth,  and  of  the  evidence  laid 
before  him,  it  did  not  appear  to  him  that  it  ought 
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to  be  found  that  the  said  legacies  were  to  be  consi-  ^^ 
dered  as  having  been  adeemed,  or  that  they  were 
paid  and  satisfied,  or  that  no  interest  was  due  upon 
the  said  legacies,  or  that  the  principal  sums  thereof 
should  be  set  off  and  deducted  from  the  amount 
due  to  the  Respondent  William  Graham,  upon  the 
said  bonds  and  judgments,  as  on  the  said  1st  day  of 
December,  1791,  and  the  interest  thereafter  calcu- 
lated  upon  the  amount  which  would  then  remain 
due  upon  the  said  bonds  and  judgments  after 
such  deduction  until  the  same  should  amount  to 
670s/.  5s. 

To  this  report  the  Respondent  William  Graham 
took  six  exceptions :  — 

First  Exception.  For  that  the  said  Master  in  and 
by  his  general  report  had  certified  that  under  and  by 
virtue  of  the  testator's  will  and  codicil  there  is  due 
to  the  Plaintiff  Johti  Graham  Campbell  as  adminis- 
trator of  John  Campbell,  deceased,  the  principal  sum 
of  1428/.  lis.  5d.  sterling,  for  two  several  legacies  of 
1000/.  and  1000/.  Jamaica  currency  in  the  said  report 
mentioned,  together  with  the  further  sum  of  2067/. 
5s.  lid.  sterling,  for  interest  thereon  from  the  1st 
day  of  December,  1791,  being  one  year  after  the 
testator's  death,  up  to  the  11th  of  April,  1829,  the 
date  of  the  said  report,  whereas  the  said  Master 
ought  to  have  certified  that  there  is  not  any  thing 
due  to  the  said  complainant  in  respect  of  the  said 
two  legacies  or  either  of  them. 

Second  Exception.  For  that  the  said  Master  hath 
in  and  by  the  said  report  certified  that  under  and  by 
virtue  of  the  same  will,  and  of  an  indenture  in  the 
said  report  mentioned ;  there  is  also  due  to  the  said 
coniplainant  John  Graham  Campbell  in  his  own 
right,  thd  principal  sum  of  714/.  5s.  8^d.  sterling, 
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1834.  for  the  two  several  legacies  of  500/.  Jamaica  cur- 
rency in  the  said  report  also  mentioned,  together 
with  the  further  sum  of  1033/.  12^.  lid.  sterling, 
for  interest  thereon  from  the  said  1st  day  of  De- 
cember, 1791,  thesaid  several  sumsof  1428/.  1  Is.  5d. 
2067/.  5s.  Ud.  714/.  5s.  8rf.  and  1033/.  125.  llrf., 
making  together  the  sum  of  5243/.  15*.  llrf. 
sterlings  whereas  the  said  Master  ought  to  have 
certified  that  there  is  not  any  thing  due  to  the  said 
complainant  in  respect  of  the  said  two  legacies  or 
either  of  them. 

Third  Exception.  For  that  the  said  Master  hath 
certified  that  it  did  not  appear  to  him  that  it  ought 
to  be  found  that  the  said  legacies  are  to  be  con- 
sidered as  having  been  adeemed,  or  that  they  were 
paid  and  satisfied,  whereas  the  said  master  ought  to 
have  found  that  the  said  legacies  are  to  be  con- 
sidered adeemed,  or  otherwise  that  it  ought  to  be 
presumed  that  the  same  were  paid  and  satisfied. 

Fourth  Exception.  For  that  the  said  Master  hath 
in  and  by  the  said  report  certified  that  it  did  not 
appear  to  to  him  that  it  ought  to  be  found  that  no 
interest  is  due  upon  the  said  legacies,  or  that  the 
principal  sums  thereof  should  be  set  ofTand  deduct- 
ed from  the  amount  due  to  the  said  Defendant 
upon  the  bonds  and  judgments  mentioned  in  tlie 
said  report  as  on  the  1st  day  of  December  1791f 
and  the  interest  thereafter  calculated  upon  the 
amount  which  would  then  remain  upon  the  said 
bonds  and  judgments  after  such  deduction  made  un- 
til the  same  should  amount  to  the  sum  of  QjOSl  5s. 
mentioned  in  the  said  report ;  nor  did  it  appear  to 
him  that  although  interest  is  calculated  upon  the 
amount  of  the  said  legacies,  interest  also  should  be 
in  like  manner  calculated  upon  the  aaid  sum  of 
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6703/.  5s.  down  to  the  time  when  the  amount  of  18S4f. 
the  legacies  shall  be  deducted  therefrom,  whereas 
the  said  Master  ought  to  have  certified  that  the 
principal  of  the  said  legacies  of  1000/1,  and  1000/. 
should  be  set  off  and  deducted  from  the  amount 
due  to  the  said  Defendant,  upon  the  said  bonds  and 
judgments  as  in  the  said  report  mentioned  as  on 
the  1st  day  of  December  1791#  and  that  interest 
should  thereafter  be  calculated  upon  the  amount 
remaining  due  upon  the  bonds  and  judgments  after 
such  deduction,  until  the  same  shall  amount  to  the 
sum  of  6703/.  5s. 

Fifth  Exception.  For  that  the  said  Master  hath  in 
and  by  his  said  report  certified  that  it  did  not  ap- 
pear to  him  that  it  ought  to  be  found  that  no 
interest  is  due  upon  the  said  legacies,  or  that  the 
principal  sums  thereof  should  be  set  off  and  deduct- 
ed from  the  amount  due  to  the  said  Defendant  upon 
the  bonds  and  judgment,  mentioned  on  the  said  re- 
port as  on  the  1st  of  December  1791,  and  the  inte- 
rest thereafter  calculated  upon  the  amount  which 
would  then  remain  due  upon  the  said  bonds  and 
judgments  after  such  deduction,  until  the  same 
should  amount  to  the  sum  of  6703/.  5s.  mentioned 
in  the  said  report ;  nor  did  it  appear  to  him,  that 
although  interest  is  calculated  upon  the  amount  of 
the  said  legacies,  interest  should  also  be  in  like 
manner  calculated  upon  the  said  sum  of  6703/.  5s. 
down  to  the  time  when  the  amount  of  the  said 
legacies  shall  be  deducted  therefrom,  whereas  the 
said  Master  ought  to  have  certified  that  the  princi- 
pal of  the  said  legacies  of  500/.  and  500/.  should 
be  set  off  and  deducted  from  the  amount  due  to 
the  said  Defendant  upon  the  said  bonds  and  judg- 
ment as  on  the  1st  of  December  1791»  and  that 
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1834.  interest  should  thereafter  be  calculated  upon  the 
amount  remaining  due  upon  the  said  bonds  and 
judgments  after  such  deductions,  until  the  same 
shall  amount  to  the  said  sum  of  6703/.  5s. 

Sixth  Exception.  For  that  the  said  Master,  in  and 
by  his  said  general  repoit,  hath  calculated  and 
ascertained  the  amount  or  value  in  sterling  money 
of  the  four  several  legacies  of  1000/.,  1000/.,  500/. 
and  500/.  Jamaica  currency,  and  the  interest  there- 
on respectively,  according  to  the  par  rate  of  ex- 
change between  Jamaica  and  England,  and  hath 
accordingly  found  that  there  is  now  due  to  the  said 
John  Graham  Campbell  for  the  aforesaid  several 
legacies  of  1000/.  and  1000/.  Jamaica  currency,  the 
principal  sum  of  sterling  money  of  1428/.  lls.5d.f 
and  for  interest  thereon  at  the  rate  of  4/.  per 
cent,  per  annum,  the  sum  of  9,0&Jh  5s.  lid.  ster- 
ling, and  that  there  is  also  due  to  the  said  John 
Graham  Campbell  for  the  said  two  several  legacies 
of  500/.  and  500/.  Jamaica  currency,  the  principal 
sum  in  sterling  money  of  714:1.  5s.  8^d.  and  for 
interest  thereon  at  the  rate  of  4/.  per  cent,  per 
annum,  the  sum  of  1033/.  12^.  lid.  sterling, 
whereas  the  said  Master  ought  to  have  calculated 
and  ascertained  the  amount  or  value  in  sterling 
money  of  the  said  several  legacies  and  the  interest 
thereon  (if  the  said  legacies  and  any  interest  there- 
on shall  be  found  payable)  at  the  rate  or  premium 
of  what  is  called  22^  per  cent,  on  the  sterling  value 
of  bills  of  exchange  drawn  in  Jamaica  upon  persons 
in  England,  which  was  the  premium  on  such  bills 
according  to  the  last  advices  received  from  Jamaica 
respecting  such  premium ;  and  that  accordingly  the 
sum  of  583/.  Is.  9^d.  is  the  sum  which  should  be 
paid  in  London  as  the  value  of,  and  to  discharge 
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a  sum  of  1000/.  Jamaica  currency,  whereby  the  1884. 
sums  of  1166/.  3s.  7d.  and  1688/.  10s.  6rf.,  583^ 
Is.  9^rf.,  and  844/.  5s.  3d.  only,  and  not  the  above- 
mentioned  sums  of  1428/.  11^.  5rf.,  2067/.  5s.  llrf., 
714/.  5s.  8^rf.,  and  1033/.  12^.  Ud.  would  be  due  in 
respect  of  the  principal  and  interest  of  the  said 
legacies. 

The  cause  was  heard  on  further  directions,  and 
on  the  said  exceptions  in  March  1830,  before  the 
Master  of  the  Rolls,  who  ordered  that  the  first, 
second,  third,  fifth  and  sixth  exceptions  to  the 
Master's  report  should  be  overruled,  and  that  the 
fourth  exception  should  be  allowed :  and  it  was 
by  the  said  order  declared  that  the  amount  of  the 
two  several  legacies  of  1000/.  and  1000/.  Jamaica 
currency  in  the  said  Master's  report,  certified  to  be 
due  to  the  Appellant  John  Graham  Campbell  as 
administrator  of  John  Campbell,  deceased,  was  to 
be  considered  as  giving  to  the  legatee \  a  right  of 
retainer  as  on  the  1st  day  of  December  1791»  being 
the  end  of  one  year  after  the  death  of  the  said 
William  Graham  the  testator,  to  the  amount  of  the 
said  two  legacies,  out  of  the  debt  due  by  the  said 
John  Campbell,  deceased,  to  the  said  testator 
William  Graham,  upon  the  said  bonds  on  which  the 
said  judgments  were  obtained,  and  to  be  considered 
as  applied,  first,  in  payment  of  the  interest,  and 
the  remainder  (if  any)  in  payment  of  the  principal 
of  the  said  debt :  and  that  the  account  between 
the  parties  to  the  said  suit  was  to  be  computed  upon 
the  principle  of  such  retainer,  and  that  it  should  be 
referred  back  to  the  Master  to  inquire  and  ascer- 
tain  what  was  due  upon  the  said  judgments  on  the 
2d  day  of  June,  1794,  when  they  were  obtained, 
having  regard  to  the  declaration  thereinbefore  con- 
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1834.  interest  should  thereafter  be  calculated  upon  the 
amount  remaining  due  upon  the  said  bonds  and 
judgments  after  such  deductions,  until  the  same 
shall  amount  to  the  said  sum  of  6703/.  5s. 

Sixth  Exception.  For  that  the  said  Master,  in  and 
by  his  said  general  report,  hath  calculated  and 
ascertained  the  amount  or  value  in  sterling  money 
of  the  four  several  legacies  of  1000/.,  1000/.,  500/. 
and  500/.  Jamaica  currency,  and  the  interest  there- 
on  respectively,  according  to  the  par  rate  of  ex- 
change between  Jamaica  and  England,  and  hath 
accordingly  found  that  there  is  now  due  to  the  said 
John  Graham  Campbell  for  the  aforesaid  several 
legacies  of  1000/.  and  1000/.  Jamaica  currency,  the 
principal  sum  of  sterling  money  of  1428/.  lls.5d.y 
and  for  interest  thereon  at  the  rate  of  4/.  per 
cent,  per  annum,  the  sum  of  2067/.  5s.  lid.  ster- 
ling, and  that  there  is  also  due  to  the  said  John 
Graham  Campbell  for  the  said  two  several  legacies 
of  500/.  and  500/.  Jamaica  currency,  the  principal 
sum  in  sterling  money  of  71il.  5s.  S^rf.  and  for 
interest  thereon  at  the  rate  of  4/.  per  cent,  per 
annum,  the  sum  of  1033/.  12^.  llrf.  sterling, 
whereas  the  said  Master  ought  to  have  calculated 
and  ascertained  the  amount  or  value  in  sterling 
money  of  the  said  several  legacies  and  the  interest 
thereon  (if  the  said  legacies  and  any  interest  there- 
on shall  be  found  payable)  at  the  rate  or  premium 
of  what  is  called  22^  per  cent,  on  the  sterling  value 
of  bills  of  exchange  drawn  in  Jamaica  upon  persons 
in  England,  which  was  the  premium  on  such  bills 
according  to  the  last  advices  received  from  Jamaica 
respecting  such  premium ;  and  that  accordingly  the 
sum  of  583/.  1^.  9^rf.  is  the  sum  which  should  be 
paid  in  London  as  the  value  of,  and  to  discharge 
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a  sum  of  1000/.  Jamaica  currency,  whereby  the  18S4. 
sums  of  1166/:  3s.  Jd.  and  1688/.  10^.  6rf.,  583/. 
1^.  9^d.j  and  844/.  5s.  3d.  only,  and  not  the  above- 
mentioned  sums  of  1428/.  lis.  5d.,  2067/.  5s.  llrf., 
714/.  5s.  8^rf.,  and  1033/.  12^.  llrf.  would  be  due  in 
respect  of  the  principal  and  interest  of  the  said 
legacies. 

The  cause  was  heard  on  further  directions,  and 
on  the  said  exceptions  in  March  1830,  before  the 
Master  of  the  Rolls,  who  ordered  that  the  first, 
second,  third,  fiflh  and  sixth  exceptions  to  the 
Master's  report  should  be  overruled,  and  that  the 
fourth  exception  should  be  allowed:  and  it  was 
by  the  said  order  declared  that  the  amount  of  the 
two  several  legacies  of  1000/.  and  1000/.  Jamaica 
currency  in  the  said  Master's  report,  certified  to  be 
due  to  the  Appellant  John  Graham  Campbell  as 
administrator  of  John  Campbell,  deceased,  was  to 
be  considered  as  giving  to  the  legatecx  a  right  of 
retainer  as  on  the  1st  day  of  December  1791,  being 
the  end  of  one  year  after  the  death  of  the  said 
William  Graham  the  testator,  to  the  amount  of  the 
said  two  legacies,  out  of  the  debt  due  by  the  said 
John  Campbell,  deceased,  to  the  said  testator 
William  Graham,  upon  the  said  bonds  on  which  the 
said  judgments  were  obtained,  and  to  be  considered 
as  applied,  first,  in  payment  of  the  interest,  and 
the  remainder  (if  any)  in  payment  of  the  principal 
of  the  said  debt :  and  that  the  account  between 
the  parties  to  the  said  suit  was  to  be  computed  upon 
the  principle  of  such  retainer,  and  that  it  should  be 
referred  back  to  the  Master  to  inquire  and  ascer- 
tain what  was  due  upon  the  said  judgments  on  the 
2d  day  of  June,  1794,  when  they  were  obtained, 
having  regard  to  the  declaration  thereinbefore  con- 
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18S4.  taindd  as  to  the  right  of  retainer  in  respect  of  the 
said  two  legacies  of  1000/.  and  1000/.  Jamaica 
currency :  and  that  the  said  Master  was  to  com- 
pute interest  at  the  rate  of  5/.  per  cent  per  annum, 
on  what  he  should  so  find  to  be  due  on  the  said 
2d  day  of  June,  lyQ^i  upon  the  said  judgments 
from  the  said  2d  day  of  June  1794,  until  the 
amount  due  on  the  said  judgments,  together  with 
the  cost  therein  mentioned  should  have  reached 
the  sum  of  GJOSL  5s.  sterling,  being  the  amount 
of  the  penalties  of  the  said  bonds  and  of  the  said 
costs  mentioned  in  tlie  said  judgments :  and  the 
said  Master  was  to  compute  subsequent  interest  at 
the  rate  of  4/.  per  cent,  per  annum  on  the  two  lega- 
cies of  500/.  and  500/.  Jamaica  currency  in  the  said 
report  mentioned,  from  the  time  down  to  which  he 
had  already  computed  interest  thereon,  and  that 
the  amount  which  the  said  Master  should  find  to  be 
due  for  principal  and  interest  of  the  said  two  lega- 
cies of  500/.  and  500/.  Jamaica  currency  should  be 
set  off  against  the  said  sum  of  6703/.  5s.  the 
amount  of  the  penalties  of  the  said  bonds  and  costs 
as  aforesaid,  and  the  remainder  of  the  said  sum  of 
6703i  5s.  after  such  set  off  as  aforesaid  should  be 
considered  and  taken  as  the  debt  due  by  the  estate 
of  the  said  John  Campbell,  deceased,  to  the  estate 
of  the  said  testator  William  Graham,  upon  the  said 
judgments  afler  such  retainer  and  set  off,  in  satis- 
faction of  the  said  four  legacies  of  1000/.  1000/. 
500/.  and  500/.  as  thereinbefore  directed. 

From  this  order,  the  Appellant  John  Graham 
Campbell  presented  his  petition  of  appeal  to  the 
Lord  Chancellor,  complaining  of  the  allowance  of 
the  fourth  exception,  and  the  directions  conse- 
quential thereon,  and  praying  to  have  the  order  of 
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the  8th  day  of  March  1830,  varied  accordingly,  1834. 
The  Respondent  William  Graham  also  presented 
his  petition  of  appeal  to  the  Lord  Chancellor  from 
the  said  order  of  the  8th  day  of  March  1830,  stat- 
ing therein  as  his  grounds  of  complaint,  that  the 
second  ^nd  sixth  exceptions  ought  to  have  been 
allowed :  and  that  it  ought  to  have  been  declared 
that  there  was  not  any  thing  due  in  respect  of  the 
two  legacies  of  500/.  and  500/.,  or  either  of  them, 
but  that  the  same  must  be  presumed  to  have  been 
paid  and  satisfied ;  or  if  the  same  were  not  to  be 
presumed  to  have  been  paid  and  satisfied,  then  that 
the  amount  or  value  thereof,  and  of  the  interest 
thereon,  ought  to  have  been  calculated  and  ascer- 
tained at  the  rate  of  what  is  called  22^  per  cent  on 
the  sterling  value  of  bills  of  exchange  drawn  in 
Jamaica  upon  persons  in  England,  which  was  the 
premium  upon  such  bills  according  to  the  last  ad- 
vices received  from  Jamaica  previous  to  the  date  of 
the  said  Master's  report. 

Both  the  petitions  of  appeal  were  heard  before 
the  Lord  Chancellor  in  1831  ;  and  on  the  23 J  of 
August  1831,  his  Lordship  made  an  order  on 
the  petition  of  the  Appellant,  that  the  decretal 
order,  dated  the  8th  day  of  March  1830,  should  be 
affirmed :  and  on  the  petition  of  appeal  of  the  Re- 
spondent William  Graham,  it  was  declared  that  the 
two  legacies  of  500/.  and  500/.  Jamaica  currency 
must  be  presumed  to  have  been  paid  and  satisfied, 
and  the  said  order  of  the  8th  of  March  1830,  as  to 
the  said  legacies  of  500/.  and  500/.  Jamaica  cur- 
rency and  interest,  was  reversed:  and  it  was 
ordered  that  the  sum  of  1780/.  5s.  6d.  being  the 
amount  which  was  under  or  by  virtue  of  the  said 
last-mentioned  order  set  o£^  or  deducted  by  the 
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1884.       Master  by  his  report,  bearing  date  the  29th  day  of 
CAMPBELL     ^^y  1S30>  ^^r  principal  and  interest  of  the  said 
»•         last-mentioned  legacies  from  the  debt  therein  ap- 
'^  "'     pearing  to  be  due  by  the  estate  of  the  said  John 
Campbell,  deceased,  to  the  estate  of  the  said  testa- 
tor William   Graham,  was  to  be  considered  and 
taken  as  further  part  of  the  said  debt. 

From  this  order  of  the  Lord  Chancellor  this 
appeal  was  presented  ;  but  before  any  further  pro- 
ceedings were  had,  the  Respondent  William  Graham 
died,  and  thereupon  letters  of  administration  of  the 
personal  estate  and  effects  of  the  testator  William 
Graham,  left  unadministered  by  the  Respondent 
William  Graham,  with  the  said  will  and  codicils 
annexed,  were  granted  to  the  Respondent  Erskine 
Douglas  Sandford  by  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  and  the  last-named 
Respondent  thereby  became  the  personal  represent- 
ative of  the  testator  William  Graham. 

On  the  19th  of  March,  1832,  the  last-named 
Respondent  presented  his  petition  to  the  House, 
praying  that  the  appeal  might  be  revived  against 
him  as  the  personal  representative  of  the  testator 
William  Graham,  in  the  place  and  stead  of  the  late 
Respondent  William  Graham,  which  was  ordered 
accordingly. 


For  the  Appellant,    Sir  J.   Scarlett  and  Mr. 
Tinney. 
July  16.  Time  in  this  case  is  no  bar  to  the  claim.     No 

bonds  were  in  existence  at  the  date  of  the  will ;  and 
if  it  applies  to  funds  upon  a  future  contemplated 
loan  it  must  mean  that  the  legacies  should  be  paid 
when  the  bonds  were  paid. 

The  delay  of  the  claim  is  accounted  for  by  the 
absence  of  the  parties.     From  1791  they  were  in 
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England,  where  there  were  no  assets  and  no  admi-  }^^t\ 
nistration  until  1821,  when  it  was  taken  only  for 
the  purpose  of  recovering  the  debt  owing  upon  the 
bonds.  These  circumstances  rebut  the  presump- 
tion of  payment.  As  to  the  legacies  assigned  to  the 
Appellant  the  chief  consideration  must  have  been 
natural  love  and  affection.  There  is  better  ground 
to  presume,  the  debt  satisfied  than  the  legacies. 
The  question  as  to  rate  of  exchange  cannot  arise. 
The  funds  and  the  parties  are  here,  and  the  legacies 
are  not  charged  upon  funds  in  Jamaica.  In  Jones 
v.  Turberville  *,  where  satisfaction  was  presumed, 
the  bill  was  filed  by  the  second  husband  of  the 
legatee,  a  strong  ground  for  the  presumption,  which 
clearly  distinguishes  that  case  as  peculiar.  In 
Pickering  v.  Lord  Stamford\  the  claim  was  by  next 
of  kin  ;  there  was  k  lapse  of  35  years,  yet  the  claim 
was  established  and  an  account  decreed.  In  that 
case  many  of  the  parties  were  dead  ;  here  they  are 
alive  and  can  be  examined.  No  receipts  are  pro- 
duced nor  is  it  pretended  that  any  were  ever  given. 
These  facts  are  sufficient  to  rebut  or  rather  exclude 
presumption  of  payment.  A  Court  of  Equity  is 
not  bound  by  the  rule  of  the  Statute  of  Limitations, 
and  adopting  the  principle  it  must  adopt  the  ex- 
ceptions of  the  statute. 

This  is  not  the  case  of  a  peremptory  bar  by 
statute  or  any  positive  rule  of  law,  but  a  ques- 
tion of  presumption  from  length  of  time,  which 
may  be  rebutted  by  circumstances  accounting  for 
delay  of  claim.  In  this  case  there  ^ was  a  doubt 
as  to  legacy  itself  being  made  payable  out  of 
bonds  not  proved    to    be    in   existence — at  all 

•  2Ve8.Jun.  11. 

•f  2  Ves.  681.    See  Astrey's  case,  2  Freem.  55. 
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1884.  events  payable  out  of  a  debt,  the  claimants  being 
absent  from  the  place  where  the  assets  were  dis- 
tributable,  there  being  no  representative  in  Europe 
who  might  be  sued,  and  the  effect  of  a  suit  being  to  * 
bring  a  counter-demand  upon  the  nephew  of  the 
claimants,  whom  they  desired  to  protect :  the  one 
party  being  equally  negligent  in  suing  upon  the 
judgments  as  the  other  in  suing  for  the  legacy. 
Under  these  peculiar  circumstances,  a  delay  of  suit' 
cannot  reasonably  ground  a  presumption  of  pay- 
ment* 

This  is  not  the  case  of  a  peremptory  bar  by 
law,  but  a  question  of  presumption,  which  is 
rebutted  by  the  state  of  circumstances.  It  is 
not  a  case  of  creditors,  who  might  have  sued 
in  Jamaica  ;  but  of  legacies  payable  out  of  bond 
debts,  claimable  against  the  legatee,  and  who  was 
out  of  the  jurisdiction  where  alone  the  assets  and 
the  representative  was  to  be  found.  In  cases 
of  presumption  equity  will  consider  all  the  proba- 
bilities. Here  are  ample  grounds  for  delay ;  and 
activity  of  suit  by  legatees  against  executors  is 
rather  to  be  deprecated  than  encouraged.  The  as« 
signment  of  1818  must  have  been  made  under  a 
conviction  that  the  legacies  were  not  paid.  It  was 
made  by  aunts  to  their  nephew,  not  to  cheat  him 
of  the  consideration  money,  knowing  the  legacies 
to  have  been  paid,  but  to  operate  as  a  set-off  against 
the  judgments  and  protect  him.  Under  all  the 
circumstances  an  omission  to  sue  can  never  be  held 
to  furnish  a  presumption  of  payment 

Upon  the  question  of  currency  there  is  no  appeal ; 
but  if  the  legacies  are  held  not  to  be  adeemed 
and  to  be  payable,  there  must  be  a  further  inquiry 
upon  that  point. 
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For  the  Respondents^    Mr.   Knighi    and  Mr*      }^^^\ 
Smpkinson* 

The  question  of  currency  cannot  be  disposed  of 
here.  As  to  presumption,  whatever  its  nature  may 
be,  it  must  be  admitted  that  it  is  applicable  to  a 
legacy.  The  rule  is  settled,  that  upon  default  of 
claim  for  twenty  years  without  excuse,  courts  of 
equity  presume  satisfaction.*  The  limit  of  time  is 
fixed,  and  nothing  farther  can  be  allowed.  Courts 
of  equity  have  acted  upon  presumption  after  six  or 
ten  yearsMaches.  Here  is  a  presumption  of  payment 
against  the  Plaintifl^  grounded  upon  a  lapse  of 
thirty  years,  and  the  right  is  gone  unless  there  are 
circumstances  to  rebut  that  presumption.  It  ap- 
pearing that  the  testator  died  in  1790,  the  burden  is 
thrown  upon  the  claimant  to  get  rid  of  the  effect 
of  delay.  Here  the  youngest  of  the  ladies  attained 
the  age  of  sixteen  in  the  year  1774.  She  was  there- 
fore thirty-two  at  the  time  of  the  testator's  death. 
Both  of  the  ladies  who  were  the  legatees  were  born 
in  Jamaica,  and  there  domiciled  at  the  death  of  the 
testator,  in  the  country  of  the  testator,  of  the  will, 
the  legacy,  and  of  the  assets. 

The  testator  died  in  Scotland,  but  possessed  of 
considerable  property  in  Jamaica.  The  will  was 
proved  in  Jamaica  in  1791*  It  is  assumed  in  argu- 
ment that  both  ladies  had  left  Jamaica  before  the 
death  of  the  testator ;  but  there  is  no  proof  of  that 
being  the  fact»  and  if  it  be  left  in  doubt,  the  pre- 
sumption is  against  those  on  whom  the  burden  lies. 

When  John  Campbell  left  Jamaica  does  not  ap- 
pear^  except  that  it  is  stated  to  have  been  in  or 
about  the  year  1790,  which  might  be  in  1791; 

♦  Motdresor  v.  WUliams.     Roper  on  Legacies  by  White 
792. ;  and  see  3  &  4  W.  4.  c.  32. 
VOL.  vm.  X  X 
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1884.  but  it  was.  for  the  Appellants  to  make  this  clear: 
they  should  not  leave  it  obscure ;  and  it  is  purposely 
left  in  doubt,  by  the  phrase,  '^in  or  about  1790/' 
The  assignment  is  a  very  suspicious  circumstance : 
it  is  dated  on  the  14th  of  December,  1818^  just  at 
time  when  the  daim  on  John  Campbell  fiar  the 
bond  was  in  agitation;  The  bill  for  the  bond  debts 
was  in  August,  1819.  It  is  probable  that  John 
Campbell,  by  means  of  the  assignment,  wanted  to 
furnish  himself  with  a  defence.  As  to  considerar 
tion,  if  there  be  any,  it  is  usually  endorsed  upon  the 
deed.  Where  is  it?  Thesumof25t  was  probably 
inserted  merely  in  order  to  bolster  up  the  case. 

The  Lord  Chancellor. —They  might  as  well  have 
put  in  2501. 
Mr.  Knight. — The  stamp  would  then  have  been 
*  a  consideration.     Supposing  the  fact  proved,  that 
the  parties  were  not  in  Jamaica,  what  should  prevent 
their  suing  them  for  their  legacies?    It  is  said  that 
by  the  law  of  Jamaica  they  are  not  bound ;  but 
there  is  no  evidence  of  such  a  law.    The  excuse 
for  not  proceeding  is,  that  there  was  no  representa- 
tive in  England,  but  the  domicile  of  the  assets  was 
in  Jamaica,  and  they  might  have  obtained  adminis- 
tration here.      Courts  of  Equity  do    not  act  by 
analogy  to  the  statute  of  limitations,  but  by  inde- 
pendent rules  of  their  own,  which  existed  long 
before  the  statute,  and  were  adopted  for  the  re- 
pression of  stale  demands  and  to  maintain  the  peace 
of  families.     If  the  statute  furnished  the  rule,  cases 
by  analogy  to  .writs  of  right  would  extend  the  equity 
to  sixty  years.     But  twenty  years  has  been  esta- 
blished  as  a  positive  rule,  lately  applied  and  con- 
firmed in  Cholmondeley  v.  Clinton,*     The  doctrine 

•  4?  Bli.  O.  S.,  p.  1. 
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and  principle  of  the  rule  appears  in  many  cases  :  1834. 
Snuth  V.  C%*,  Chahner  v.  Bradley  f,  Jones  v.  Tur-  ^^^^^ 
berviUeX^  Hercy  v.  Dinwoody.  §  One  authority, 
Foster  v.  HodgsonW^  not  cited  below,  shews  that  the 
defence  against  a  claim  from  lapse  of  time  may  be 
made  by  demurrer.  Here  the  demand  is  made  after 
thirty  years,  and  there  is  no  satisfactory  explanation. 
The  judgment  in  the  court  below  is  founded  upon 
conjectures.  As  to  one  fact  the  Master  of  the 
Rolls  says^  ^*  it  may  not  unnaturally  be  presumed," 
and  that  it  "  seems  very  possible  that  there  were 
"  no  assets  forthcoming.'*  These  fects  are  material 
to  found  the  judgment,  and  are  not  proved  but 
assumed. 


The  Lord  Chancellor,  in  the  course,  and  at  the 
conclusion  of  the  argument,  made  the  following 
observations :  — 

The  main  question  before  me  was  that  of  set-off. 
The  other  questions  turn  upon  presumption  and 
satisfaction.  The  question — in  what  currency  the 
legacy  was  to  be  paid  —  I  was  not  called  upon  to 
decide,  as  I  held  it  was  to  be  paid  in  no  currency. 
I  had  no  doubt  upon  the  principles  of  law ;  the  only 
doubt  was  upon  their  application  to  the  facts  of 
the  case.  What  I  have  now  chiefly  to  consider  is, 
whether  or  not  there  was  in  existence  during  the 
time  in  question  a  party,  valens  agere,  as  the 
Civilians  say,  so  as  to  ground  the  argument  of  ac- 
quiescence. 

With  respect  to  the  boundary  line  as  to  lapse  of 
time  it  is  various  in  the  cases  which  have  occurred 
in  equity.     Can  I  say,  according  to  the  authorities, 

♦  3  B.  &  C.  C.  639. ;  Amb.  645.  t  U:  &  W.  63. 

t  2  Vcs.  J.  1 1 .  §  Ibid.  87.  ||  1 9  Ves.  1 85. 
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18S4*       that  twenty-seven  years'  default  of  claim  is  not  suffi- 
caj™^     cient  to  ground  the  presumption?     Courts  have 
*>'  in  other  cases  adopted  periods  for  presuming  satis- 

faction, and  for  otherwise  excluding  claims*  A 
period  was  fixed  by  courts  of  law  in  the  cases 
of  quo  warranto :  and  the  same  was  afterwards 
adopted  in  Mr.  Fox*s  bill.*  The  period  of  limit- 
ation which  the  statute  of  W.S.t  had  fixed  for 
judgments,  was  by  the  courts  applied  to  other 
specialties,  viz.  bonds;  though  that  number  of 
years  was  not  always  required ;  for  Lord  Mans- 
field left  a  case  to  the  jury  after  eighteen  years. 
But  no  doubt  twenty  years  was  the  common 
period,  as  it  now  is  the  statutory  time. 

The  first  point,  as  to  set-ofi*,  is  out  of  the  ques- 
tion. The  point  as  to  currency  is  not  a  subject  of 
appeal.  The  only  remaining  question  is,  whether 
a  lapse  of  twenty-seven  years,  under  the  circum- 
stances of  this  case,  is  sufficient  to  warrant  a  court  of 
equity  to  presume  satisfaction.  The  delay  of  claim 
does  not  appear  to  be  sufficiently  accounted  for.  It 
is  argued  that  in  a  principal  authority  on  this  point 
forty  years  was  the  time  relied  on.  There  is  no 
limit  of  time  rigidly  fixed.  Twenty  years*  delay  of 
claim  unexplained  has  generally  been  considered 
as  the  limit.  This  question  of  time,  as  regards  the 
facts  of  this  case,  is  the  only  one  which  has  raised 
doubts  in  my  mind ;  and  those  doubts  have  been 
increased  by  the  powerful  arguments  of  the  counsel 
for  the  Appellant ;  and  upon  that  I  will  take  time 
to  consider* 

The  late  act  has  settled  periods  of  limitation  in 
other  cases,  but  there  is  none  fixed  with  respect  to 
a  legacy.     So  far  from  leaning  with  favour  to  the 

♦  32 Geo. 3.  c.58.  f  lO&llW.S.  c.l4. 
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judgment^  I  feel  every  disposition  to  correct  it,  if  it  1S34. 
had  laid  down  the  law  erroneously,  for  I  should  be 
sorry  to  be  recorded  as  one  who  had  tainted  the 
pure  stream  of  judicial  decision,  and  introduced 
error  into  the  law.  But  the  learned  counsel  for 
the  Appellants  have  abandoned  all  objection  to  the 
principles  of  law  assumed  by  the  judgment,  and 
ccmfined  themselves  entirely  to  the  question  of 
fact 


The  Lord  Chancellor. — This  was  originally  an  Aug,  12- 
appeal  from  a  judgment  of  the  Master  of  the  Rolls 
on  three  exceptions  to  the  Master's  report*  Upon 
the  matter  of  the  first  exception,  respecting  the  mode 
of  taking  the  account  and  the  set-off,  and  upon  the 
third  exception  as  to  the  currency,  I  saw  no  reason 
upon  argument  to  differ  from  him.  The  second 
exception,  which  raised  the  question  of  presumption 
o{  payment,  was  the  most  material.  As  to  that 
question  I  differed  from  the  Master  of  the  Rolls 
upon  the  ground,  not  of  fact,  but  of  law,  founded 
upon  the  lapse  of  time  without  claim,  which  the 
Master  of  the  Rolls  held  to  be  no  bar  to  the  claim. 
That  length  of  time  constitutes  a  bar,  in  the  legal 
sense  of  the  word,  I  never  considered;  but  that  in  a 
question  of  equity  it  is  to  be  taken  into  the  account, 
that  the  laches  of  the  claimant  must  prejudice  his 
claim ;  that  a  party  who^  by  the  delay,  has  been  lulled 
into  a  belief  that  no  claim  exists,  and  has  arranged 
his  affairs  upon  that  supposition  is  to  be  protected, 
are  propositions  and  doctrines  of  equity  so  clear 
as  not  to  admit  of  doubt,  and  to  be  applied  with 
less  scruple  in  this  case  where  the  claimant  is  not 
the  original  legatee,  but  the  assignee  of  a  legacy 
which  he  bought  for  a  small  fraction  of  four  or  five 
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1834.  per  cent  of  its  value.  Since  the  case  has  been 
argued  I  have  referred  to  all  the  autiiorities,  and 
satisfied  myself  on  all  the  questions  raised  in  the 
argument.  I  have  resorted  to  my  note  of  the  case 
argued  before  me  in  the  Court  of  Chancery,  and  the 
printed  report,  and  have  now  a  distinct  recollection 
that  my  opinion  was  fully  made  up,  both  on  the  fact 
and  the  law.  If  upon  reconsideration  of  the  doc- 
trines of  equity  applicable  to  the  case  I  could  have 
convinced  myself  that  I  had  erred  in  the  opinion 
which  I  then  formed,  I  should  have  been  most 
desirous  to  correct  an  error  which  I  should  have 
been  the  cause  of  introducing  into  the  law ;  but 
the  doctrines  are  not  now  questioned  by  the  Ap* 
pellant. 

In  these  circumstances  I  submit  to  your  Lord- 
ships  that  the  judgment  below  ought  to  be  aflSrmed. 
I  do  not  recommend  that  the  costs  of  the  appeal 
should  be  given,  except  as  to  the  part  of  the  ex- 
ception relating  to  the  questions  abandoned  at  the 
bar.  If  the  costs  on  that  exception  can  be  separated 
and  ascertained,  I  should  be  disposed  to  give  those 
costs. 

Judgment  affirmed. 
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.    ENGLAND. 
(king's  bench  and  exchequer  chamber.) 

William  Marsh,  Josias    Henry  1 

Stracey,  and  George  Edward  |  JPlaintiJii 
Graham  ...        -        -i ,' 


Ann  Keating 


Defendant. 


K.,  a  customer  of  M.  Sc  Co.,  Bankers,  with  whom  she  kept  an 
account*  gave  a  power  of  attorney  to  the  partners  to  receive 
the  dividends  upon  her  stock  in  the  government  securities ; 
under  this  power  the  dividends  were  at  different  times  received 
by  M.  and  F.,  two  of  the  partners*  In  1824,  under  a  powei 
of  attorney  forged  by  F.,  9000/.,  three  per  cent,  reduced  an- 
nuities, part  of  the  stock  of  K.,  was  sold  for  GOOO/.  I3s,^.,  and 
transferred  in  the  Bank  books  to  T.,  who  had  other  stock  of 
the  same  kind.  Half  of  the  commission  upon  this  transfer 
was  paid  by  the  broker  to  M.  and  Co.  The  proceeds  of  the 
stock  thus  sold  were  paid  into  the  house  of  M.  S.  and  Co. 
(city  bankers)  to  the  account  of  M.  and  Co. ;  and  entered 
in  a  pass-book,  which  from  time  to  time  was  sent  to  M.  and 
Co.  After  the  transfer  several  balances  were  struck  between 
tlie  city  bankers  and  M.  and  Co-  In  1825,  F.  being  indicted 
for  other  forgeries,  Wz^  convicted  and  executed.  No  indict* 
ment  was  ever  preferred  against  him  for  the  forgery  in^  ques- 
tion. Upon  these  facts,  found  by  special  veu'Ict,  It  was 
held  that  K.,  in  an  action  })rought  against  M.  and  the  sur- 
vi^ring  partners  of  the  firm  of  M.  and  Co.  for  the  proceeds,  of 
the  saie  of  the  stock,  as  money  had  and  received  to  her  use, 
was  eotitied  to  recover. 
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X  HIS  was  a  writ  of  error,  bLOught  in  the  names 
of  William   Marsh,    Josias    Henry   Stracey,   and 
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18S4.  George  Edward  Graham  (the  Defendants  below), 
on  the  aflSrmance  by  the  Court  of  Exchequer 
Chamber  of  a  judgment  in  the  Court  of  King's 
Bench,  in  an  action  by  Ann  Keating  (the  Plaintiff 
below),  against  the  said  William  Marsh,  Josias 
Henry  Stracey,  and  George  Edward  Graham,  for 
money  had  and  received  by  the  said  William  Marsh, 
Josias  Henry  Stracey,  and  George  Edward  Graham, 
to  and  for  the  use  of  the  said  Ann  Keating ;  such 
action  having  been  brought,  and  a  special  verdict 
taken  therein  by  consent,  and  judgment  also  having 
been  entered  up  without  argument  against  the  said 
William  Marsh,  Josias  Henry  Stracey,  and  George 
Edward  Graham,  the  Defendants  in  the  said  action 
in  the  said  Courts  of  King's  Bench  and  Exchequer 
Chamber,  for  the  purpose  of  the  same  being 
brought  by  writ  of  error  before  the  House  of  Lords. 
This  was  directed  to  be  done  by  a  certain  order 
made  by  the  Lord  Chancellor  in  the  matter  of  the 
said  William  Marsh,  Josias  Henry  Stracey,  Henry 
Fauntleroy,  and  George  Edward  Graham,  bank- 
rupts, bearing  date  the  12th  day  of  May,  1831, 
upon  two  several  petitions  presented  to  his  Lordship 
by  the  assignees  of  the  said  bankrupts  ;  by  one  of 
which  petitions  the  said  assignees  prayed  (among 
other  things),  that  the  proof  of  debt  made  by  the 
said  Mrs.  Ann  Keating,  under  the  commissions 
against  the  said  bankrupts,  might  be  expunged ; 
find  by  the  other  of  the  said  petitions,  they  prayed 
to  be  permitted  to  file  a  bill  in  the  High  Court  of 
Chancery,  to  e?cpunge  the  said  proof;  and  that»  in 
the  mean  tim^  certain  other  petitions,  which  they 
had  presented  to  his  Lordship  for  expunging  other 
like  debts,  might  be  ordered  to  stand  over  until  a 
final  decision  should  have  been  given  in  the  said 
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suit  SO  to  be  instituted.     Upon  which  two  petitions       ^^3*-  • 
his  Lordship,  on  the  12th  of  May,  1831,  made  the       ma&sh 
following  order :  —  ^J^^^^ 

"  I  do  order,  that  for  the  purpose  of  trying  the 
**  question  whether  the  said  bankrupts  were,  at  and 
**  before  the  date  and  issuing  forth  of  the  said  joint 
**  and  separate  commissions,  and  still  are,  justly  and 
"  truly  indebted  to  the  said  Ann  Keating,  in  any 
"  and  what  sum  of  money,  an  action  be  forthwith 
"  brought,  by  or  in  the  name  of  the  said  Ann  Keat- 
"  ing,  against  the  said  William  Marsh,  Josias  Henry 
"  Stracey,  and  George  Edward  Graham,  in  his  Ma- 
«jesty*s  Court  of  King's  Bench,  for  money  had 
**  and  received  by  the  said  bankrupts,  to  and  for 
<'  the  use  of  the  said  Ann  Keating,  and  that  a  spe- 
"  cial  verdict  be  taken  in  such  action  by  consent 
'^  on  a  statement  of  facts,  to  be  settled  and  certified 
"  by  me  in  case  the  parties  differ  about  the  same;  and 
<<  that  the  Defendants  in  the  said  action  do  consent 
"  to  judgment  being  entered  up  in  the  said  court, 
"  and  in  the  Court  of  Error,  for  the  said  Plaintifl^ 
"  for  the  purpose  of  the  same  being  carried  by 
«*  writ  of  error  before  the  House  of  Lords,  such 
*•  judgment  therefore  to  be  without  prejudice  to 
•*  the  rights  and  case  of  the  said  Defendants.  And 
"  I  do  order,  that  the  said  action  be  carried  by 
"  writ  of  error  before  the  House  of  Lords  accord- 
"ingly.  And  I  do  further  order,  that  the  said 
<«  petitions  herein  set  forth,  and  also  the  said  four 
"  other  petitions  in  this  matter  therein  referred  to, 
"  do  stand  over  generally,  with  liberty  to  either  of 
"the  parties  thereto  respectively  to  make  such 
"application  thereon  to  this  Court  as  they  shall 
**  be  advised.     And  I  do  further  order,  that  the 

y  Y  2 


654  CASES   IN   TH£   HOUSE  OF   LORDS 

•1834.       •*sum  of  95,559/.  8^.  id.,   being  the  amount  of 

^^^][^      "  dividends  declared  upon  this  and  former  days  in 

"  "  respect  of  the  said  proof  made  by  the  said  Ann 

KEATING.  -rr.  il-  /»i  li 

"  Keating,  and  also  m  respect  of  the  several  other 
<<  proofs  made  under  the  said  commission,  by 
"  creditors  in  respect  of  the  proceeds  of  stock  sold 
"  under  powers  of  attorney,  alleged  to  have  been 
"  forged,  be  invested  by  the  assignees,  under  the 
**  said  joint  commission,  in  the  purchase  of  ex- 
"  chequer  bills  in  their  names,  and  deposited  with 
<<  Messrs.  Coutts  and  Company,  bankers,  and  that 
"  the  interest  thereon  be  accumulated  to  abide 
**  the  further  order  of  this  Court,  as  to  the  dis- 
"  position  of  the  principal  in  respect  whereof  the 
<<  same  shall  have  accrued,  and  then  do  follow  such 
"  principal." 

An  action  of  assumpsit  was  accordingly  brought 
by  Mrs.  Keating,  and  the  declaration  therein  con- 
tained merely  the  common  count  for  money  had 
and  received  by  the  Defendants,  to  and  for  the  use 
of  the  Plaintiff.  To  which  declaration  the  De- 
fendants pleaded  the  general  issue.  The  cause 
was  set  down  for  trial  at  the  London  sittings  after 
Hilary  Term,  1882,  and  the  following  special  ver- 
dict, which  had  been  previously  settled  under  the 
order  of  the  Lord  Chancellor,  was  then  found  by 
consent : — 

"  Afterwards,  that  is  to  say,  on  the  day  and  year, 
"and  at  the  place  within  mentioned,  before  the 
"  Chief  Justice  within  named,  come  as  well  the 
*'  within  named  Plaintiff*  as  the  within  named  De- 
"fendants,  by  their  respective  attorneys  within 
"  mentioned,  and  the  jurors  of  the  jury,  whereof 
"  mention  is  within  made,  being  summoned,  also 
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"  come,  who,  to  speak  the  truth  of  the  matters 
«*  within  contained,  being  chosen,  tried,  and  sworn, 
"say  upon  their  oath,  that  on  the  10th  day  of 
•*  October,  in  the  year  of  our  Lord  1819,  there  was 
*«  standing  in  the  books  of  the  within  named  go- 
"vemor  and  company  of  the  Bank  of  England,  in 
"  the  name  of  the  within  named  Plaintiff,  the  sum 
"  of  12,000^,  interest  or  share  in  the  joint  stock 
**  called  reduced  three  per  cent,  annuities,  trans- 
"  ferable  at  the  said  Bank  of  England  ;  and  the 
"  jurors  aforesaid,  upon  their  oath  aforesaid,  further 
**  say,  that  the  accounts  of  the  proprietors  of  the 
"  said  stock  called  reduced  three  percent,  annuities, 
"  are  kept  in  certain  books  of  the  governor  and 
**  company  of  the  Bank  of  England  called  ledgers, 
"and  that  accounts  are  entered  in  the  form  of 
"  debtor  and  creditor  accounts  in  the  said  ledgers, 
"  of  the  whole  amount  of  the  said  stock  called 
"  reduced  three  per  cent,  annuities,  in  which  ac- 
"  counts  the  sums  either  subscribed  or  transferred  * 
"  to  individuals  are  stated  as  items  to  their  credit 
"  on  the  one  side  of  the  account,  and  on  the  other 
"  side  of  the  account  they  are  debited  with  all  sums 
"  transferred  from  their  names  ;  and  that  certain 
"  other  books  are  kept  by  the  said  governor  and 
"  company  of  the  Bank  of  Eqgland,  in  which  are 
"  entered  transfers  of  the  said  stock  called  reduced 
"  three  per  cent,  annuities,  from  time  to  time,  pur- 
"  porting  to  be  signed  by  the  parties  transferring 
"  the  same,  or  their  attorney,  lawfully  authorized. 
"That  upon  production  of  the  transfer  books,  the 
"  clerks  of  the  said  governor  agd  company  of  the 
**  Bank  of  England,  who  keep  the  ledgers,  enter 
"  the  sums  transferred  to  the  credit  of  the  persons 
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1834.       **  to  whom  the  transfers  are  made  in  the  ledgers,  by 
^^^y^'      <«  adding  those  sums  to  their  accounts,  if  they  al- 
V.  «  ready  have  any,  or  by  opening  new  accounts  with 

riATiKo.  ^^  ^^^^  persons,  if  they  have  not  already  any  ac- 
"  counts  in  such  ledgers.  That  no  entries  in  the 
"  ledgers  are  made  without  the  authority  of  the 
**  entries  which  are  made  in  the  transfer  books  ; 
**  but  that,  upon  the  production  of  such  entries  in 
"  the  transfer  books,  the  entries  are  made  in  the 
**  ledgers  immediately,  without  further  inquiry  as  to 
« the  genuineness  thereof.  And  that  any  person 
«  on  whose  account  any  sum  of  stock  appears  in 
"  such  ledger,  is  permitted  at  any  time,  on  applica- 
<<  tion  at  the  Bank  of  England,  to  transfer  the  same, 
"  or  any  part  thereof,  at  his  discretion.  And  the 
"jurors  aforesaid,  upon  their  oath  aforesaid,  fur- 
"  ther  say,  that  the  accounts  are  balanced  twice  a 
**  year,  for  the  purpose  of  making  out  dividends, 
'<  and  that  the  aggregate  amount  of  the  balances 
"  form  the  aggregate  of  the  said  stock  called  re- 
"  duced  three  per  cent,  annuities,  and  that  such 
**  aggregate  amount  is  transmitted  half  yearly  to 
**  the  audit  office  of  the  exchequer,  for  the  purpose 
"  of  ascertaining  the  amount  which  will  be  wanted 
<^  for  dividends,  and  that  the  dividends  are  calcu- 
"  lated  on  the  balance  so  ascertained.  That  an 
"  account  is  also  once  a  year  transmitted  to  the 
"  audit  office  of  the  exchequer,  which  contains  the 
**  names  of  all  persons  who  appear,  by  the  books 
"  kept  at  the  bank  as  aforesaid,  to  be  the  proprie- 
"  tors  of  any  part  of  the  said  annuities.  That  the 
"  dividends  are  paid  twice  a  year  to  the  holders  of 
"  dividend  warrants,  which  are  made  out  from  the 
«*  ledgers  in  the  names  of  the  persons  who  appear 
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"by  the  ledger?  to  be  entitled  thereto.     And  the        ISS*. 

"jurors  aforesaid,  upon  their  oath  aforesaid,  fur^^ 

"  ther  say,  that  the  within  named  William  Marsh 

"received  the  dividends    which    became  due  in 

"respect  of  the  said  sum  of  12,000/.,  in  the  said 

"  stock  called  reduced  three  per  cent,  annuities,  in 

"  the  month  of  October,  1819,  under  and  by  virtue 

**  of  a  power  of  attorney,  dated  the  7th  June,  1803, 

**  from  the  within  named  Plaintiff  to  the  said  Wil- 

*<liam  Marsh,  Sir  James  Sibbald,  baronet,  Josias 

*«  Henry  Stracey,  and  William  Fauntleroy,  being 

"the  persons  at  the  date  thereof  composing  the 

"  firm  of  Marsh,  Sibbald,  and  Company,  and  paid 

"them  to   the  house  of  Marsh    and  Company, 

"  bankers,  in  Berners  Street,  to  the  account  of  the 

"Plaintiff^  who  had  a  banking  account  with  the 

<^  said  house.     And  the  jurors  aforesaid^  upon  their 

"  oath  aforesaid^  further  say,  that  on  the  29th  day 

"of  December,  in  the  year  of  our  Lord  1819,  an 

"  entry  was  made  in  one  of  the  transfer  books  of 

"  the  said  governor  and  company  of  the  Bank  of 

"England,  purporting  to   be  a  transfer  under  a 

*«  power  of  attorney,  purporting  to  be  granted  by 

"  the  said  Plaintiff  to   the    said  William  Marsh, 

**  Josias  Henry  Stracey,  George  Edward  Graham, 

"  and  Henry  Fauntleroy,  the  persons  who,  at  the 

*^  date  thereof,  composed  the  firm  of  Marsh  and 

"  Company,  jointly,  and  each  of  them  severally, 

"  of  an  interest  or  share  in  the  said  stock  called 

"  reduced  three  per  cent  annuities,  which  entry  is 

"as  follows: — 
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"  *  No.         Reduced  3/.  per  cent,  an- ' 

"  *  nuities. 

*«  *  I,  Ann  Keating,  of  Chingford 
«*  *  Hatch,  widow,  this  29th  day  of 
"  •  December,  in  the  year  of  our 
"  « Lord  1819,  do  assign  and  transfer 
"  *  9000/.  of  my  interest  or  share  in 
«  *  the  capital  or  joint  stock  of  re- 
"  *  duced  three  pounds  per  cent  an- 
" « nuities,  consolidated  by  acts  of 
"  *  parliament  of  the  25  and  26  Geo. 
"  « II.,  and  5  and  21  Geo.  HI.,  and 
"  *  by  other  subsequent  acts,  charged  I  -^  s.  d. 
"  *  on  the  sinking  fund,  transferable  I  9000  0  0 
"  *  at  the  Bank  of  England,  together 
"  *  with  the  proportionate  annuity 
"  *  attending  the  same,  unto  William 
"  «  Brackstone  Tarbutt,  of  the  Stock 
"  *  Exchange,  gentleman,  his  execu- 
"  *  tors,  administrators,  or  assigns. 

"  *  Witness  my  hand, 
«* '  TV.  Marsh  and  H.   Faimt- 
"  *  feroy,  attornies. 

(Signed)       « *  H.  Fatmtleroy,  at- 
"  *  torney  to  A.  Keating. 

"  *  Witness,  M.  Hurley. 

"  *  I  do  freely  and  voluntarily  accept  the  above 
"  •  interest  or  share  transferred  to 

**  'Witness,  .*  . 

"  And  the  jurors  aforesaid,  upon  their,  oath 
«  aforesaid,  further  say,  that  the  power  of  attorney 
"  under  which  the  said  entry  was  made,  was  not 
"  executed  by  the  within-named  Plaintiff,  but  that 
«*  the  signature  to  the  said  power  of  attorney,  pur- 
<<  porting  to  be  the  signature  of  the  said  Plaintifl^ 
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"  was  forged  by  the  said  Henry  Fauntleroy,  and       ISS*. 

"  that  the  said  Henry  Fauntleroy  had  not  any  au- 

"  thority  from  the  said  Plaintiff  to  make  any  such 

"  transfer ;  and  that  the  said  Plaintiff  did  not  ever 

"  authorize  or  request  tlie  within-named  governor 

"and  company  to  make  any  transfer  of  the  said 

"  sum  of  9000/.  in   the   said  stock,  or  any  part 

"  thereof.     And  the  jurors  aforesaid,  upon  their 

"  oath  aforesaid,  further  say,  that  in  consequence 

"  of  such  entry  in  the  transfer  book,  an  entry  was 

"  made  in  one  of  the  ledgers  of  the  within-named 

"  governor  and  company  of  the  Bank  of  England, 

"  by  which  the  within-named  Plaintiff  was  debited 

•*  with  the  said  sum  of  9000/.,  reduced  three  per 

**  cent,  annuities,  and  credit  was  given  to  the  said 

«  William  BrackstoneTarbutt,  for  the  sum  of  9000/. 

^<  in  the  said  stock,   and  that  from  that  time  the 

"  said  Plaintiff  ceased  to  have  credit  for  the  said 

"  sum  of  reduced  three  per  cent,  annuities  in  the 

"said  ledger  j  and  that  on  or  about  the  11th  day 

"of  January,  1820,  the  said  Marsh  and  Company 

"  purchased  for  the  said  Plaintiff  the  sum  of  3000/. 

"  reduced  three  per  cent,  annuities,  and   caused 

"  the  same  to  be  transferred  to  the  said  Plaintiff^ 

"  whereby  there  appeared  the  sum  of  6000/.  to  the 

"  credit  of  the  said   Plaintiff  in  the  said  ledgers 

"  kept  at  the  Bank  of  England,   and   no  more. 

"  And  the  jurors  aforesaid,  upon  their  oath  afore- 

"  said,  further  say,  that  the  said  William  Marsh 

"  attended  at  the  Bank  of  England  in  the  month  of 

"  April,  1 820,  and  duly  received  the  dividend  which 

"  became  due  on  the  said  sum  of  6000/.  three  per 

"  cent,  reduced  annuities,  on  the  5th  day  of  April, 

"  1820,  and  signed  a  receipt  for  the  same,  as  the 

"attorney  of  the  said  Plaintiff.     And  the  jurors 
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1834.       <<  aforesaid,  upon  their  oath  aforesaid,  further  say, 
"  that  since  the  29th  day  of  December,  1819,  very 
**  numerous  transfers  of  reduced  three  per  cent. 
<*  annuities,  of  sums  both  great  and  small,  have 
''  been  made  to  and  by  the  said  William  Brack- 
'<  stone  Tarbutt,   which    have  been  debited  and 
^<  credited  to  him  j  and  that  in  the  books  kept  by 
**  the  said  governor  and  company,  the  said  sum  of 
*<  9000/.  reduced  three  per  cent,  annuities  has  be- 
'<  come  blended  and  mixed  with  other  stocks  stand- 
<<  ing  in  the  said  ledgers,  in  the  said  William  Brack- 
<<  stone  Tarbutf  s  name,  and  in  the  said  books  ap- 
<*  pears  to  have  been  transferred  and  assigned  by 
**  him,  and  it  is  not  possible  to  distinguish  the  ac- 
«•  count  to  the  credit  of  which  the  said  9000/1  re- 
<<  duced  three  per  cent,  annuities  stand,  which  were 
"  so   carried   to  the  credit   of  the  said  William 
"  Brackstone  Tarbutt,  and  debited  to  the  within- 
**  named  Plaintiff  as  aforesaid  ;  and  that  no  divi- 
**  dend  warrant  has  at  any  time  since  the  said  9th 
"  day  of  December,  1819,  been  made  out  for  or  in 
<<  respect  of  the  dividends  on  the  said  9000iL  re- 
'<  duced  three  per  cent  annuities  in  favour  of  the 
**  said  Plaintifi^  either  together  with  or  apart  from 
<<  any  other  sum  of  stock,  but  that  the  dividend 
*<  thereon  has  been  ever  since  paid  to  other  persons 
^'  appearing  on  the  said  books  to  be  the  transferrees 
"thereof.     And  the  jurors  aforesaid,  upon  their 
"  oath  aforesaid,  further  say,  that  the  within-named 
"  Plaintiff  did  not  consent  to,  and   had  not  any 
"  knowledge  of  the  above  entries  or  entry  having 
"been  made  in  the  books  of  the  within-named 
"  governor  and  company.     And  the  jurors  afofe- 
"  said,  upon  their  oath  aforesaid,  further  say,  that 
"  upon  the  10th  day  of  September,  1824,  the  said 
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"  Henry  Fauntleroy  was  apprehended,  on  a  charge 
**  of  forging  letters  of  attorney  for  the  transfer  of 
**  certain  other  annuities  in  the  Bank  of  England ; 
<<  and  that  the  governor  and  company  of  the  Bank 
^^of  England  undertook  to    prosecute  the  said 
"Henry  Fauntleroy.     And  the  jurors  aforesaid, 
<*  upon  their  oath  aforesaid,  further  say,  that  the 
'<  said  Plaintiff  informed  the  said  governor  and 
"  company  of  the  Bank  of  England  of  the  forgery 
"  so  committed,  as  soon  as  the  same  came  to  her 
"knowledge.     And  that  the   said  governor  and 
"  company  caused  several  indictments  to  be  pre- 
"  pared  against  the  said  Henry  Fauntleroy,  for 
*«  forging  letters  of  attorney  for  transfer  of  parts  of 
"  the  annuities  transferaMe  at  the  Bank  of  Eng- 
"  land,  and  that  the  said  Henry  Fauntleroy  was 
"  tried  and  convicted  upon   one  of  such  indict- 
^  ments,  upon  the  30th  day  of  October,  18S4,  and 
"  executed  on  the  30th  day  of  November  in  the 
"  same  year,  but  that  neither  the  said  Plaintiff  nor 
"  the  said  governor  and  company,  preferred  anyin- 
"  dictment  against  the  said  Henry  Fauntleroy,  in 
**  respect  of  forgery  of  the  power  of  attorney  here- 
"  in-before  referred  to.     And  the  jurors  aforesaid, 
"  upon  their  oath  aforesaid,  further  say,  that  Marsh 
"and  Company  kept  an   account  with   Martin, 
"  Stone,   and  Company,  bankers,   in  the  city  of 
*«  London,  in  the  usual  way  of  a  banker's  account 
"  And  that  a  pass-book  went  from  one  house  to 
"  the  other  from  time  to  time,  according  to  the 
"  usual  practice  between  bankers.     And  the  jurors 
"  aforesaid,  upon  their  oath  aforesaid,  further  say, 
"  that  Marsh  and  Company  kept  a  book  called  a 
"house-book,  in  which  corresponding  entries  to 
"  those  in  the  pass-book  ought  to  have  been  made, 
"  and  that  in  the  due  course  of  business  the  pass-book 
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1834.       «  and  the  house-book  of  Marsh  and  Company  ought 
"  to  have  corresponded.     And  the  jurors  aforesaid, 
^<  upon  their  oath  aforesaid,  further  say,  that  the 
<<  house-book  was  in  constant  use  in  the  banking- 
'<  house  of  Marsh  and  Company,    and  that  the 
''pass-book  was  frequently  brought  thither  from 
<<  the  house  of  Martin   and  Company,  and  that 
'<  when  it  was  at  the  banking-house  of  Marsh  and 
"  Company,  the  said  Henry  Fauntleroy  kept  the 
•*  same  generally  locked  up  in  his  own  desk.     And 
<<  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
«  further  say,  that  the  said  Henry  Fauntleroy  was 
"  permitted  by  the  other  bankers  to  conduct  the 
**  greater  part  of  the  business  of  the  said  banking- 
"  house,  without  their  interference,  that  they  re- 
"  posed  great  confidence  in  the  said  Henry  Faunt- 
"  leroy,  and  that  the  said  Henry  Fauntleroy  made 
**  very  many  false  entries  and  omissions  in  the  house- 
"  book,  so  that  the  same  did  not  correspond  with 
<'  the  pass-book  in  many  instances.     That  the  said 
**  Henry  Fauntleroy  paid  into  the  hands  of  Maitin 
"  and  Company,  and  drew  out  of  their  hands  con- 
<<  siderable  sums,  for  his  own  individual  use,  which 
**  appeared  respectively  in  the  pass-book,  but  not 
**  in  the  house-book,  and  also  made  very  many  false 
"  entries  in  the  other  books  of  the  firm,  without 
''  the  knowledge,  and  in  fraud  of  his   partners,  to 
"  a  large  amount.      And   the   jurors    aforesaid, 
'<  upon  their  oath  aforesaid,  further  say,  that  on 
<«  the   29th   day   of  December,    in   the  year  of 
"our   Lord    1819,    the   said   Henry   Fauntleroy 
"ordered   one   Thomas    Butterfield   Simpson,   a 
"  stock-broker,    to   sell   out  the   sum   of  9000/. 
"  redujced  three  per  cent,  annuities,  described  as 
"  standing  in  the  books  of  the  said  governor  and 
"  company  of  the  Bank  of  England,  in  the  name 
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«  of  the  said  Plaintiff,  and  that  the  said  Thomas       1834/ 

*<  Butterfield  Simpson  sold  the  same  to  the  said 

«  William   Brackstone  Tarbutt,   for  the  sum   of 

«*  601 8/.  15s.,  which  sum  he  received  from  the  said 

"  William  Brackstone  Tarbutt.    That  according  to 

«  the  course  of  business  between  the  said  Thomas 

"  Butterfield  Simpson  and  the  said  Marsh,  Stracey, 

"  and  Company,  the  said  Thomas  Butterfield  Simp- 

"  son  allowed  the  said  Marsh,  Stracey,  and  Company, 

"  one  half  of  the  usual  commission  when  employed 

<'  by  them  to  effect  sales,  and  upon  the  said  sale  he 

<<  allowed  one  half  of  tlje  commission;  and  that  the 

<*  said  Thomas  Butterfield  Simpson  paid  the  sum 

"  of  6013/.  Zs.  6rf-,  being  the  amount  of  the  sum  so 

"  received  by  him  from  the  said  William  Brack- 

"  stone  Tarbutt,  deducting  one  half  of  the  usual 

"  commission,  by  a  check  payable  to  the  said  Marsh 

"  and  Company,  into  the  hands  of  Messrs.  Martin 

"  and  Company,  to  the  account  of  Marsh  and  Com- 

«*  pany ;  and  the  same  was  entered  by  them  in 

"  their  pass-book,  as  *  Cash  per  Fauntleroy,*  the 

"  name  of  Fauntleroy  denoting  the  name  of  the 

"  individual  by  or  on  whose  behalf  the  payment 

"  was  made.    And  the  jurors  aforesaid  further  say, 

"  that  no  entry  was  made,  at  any  time,  of  the  said 

**  sum  of  6013/.  2s.  6rf.,  in  the  house-book,  or  any 

«*  other  books  of  Marsh  and  Company,  but  only  in 

"  the  pass-book  of  that  firm  with  Martin  and  Com- 

*«  pany;  that  it  was  the  business  of  the  said  Henry 

"  Fauntleroy,   as  between    himself   and  his   co- 

**  partners,  to  have  entered  the  said  sum  in  the 

*«  house-book,  if  it  had  been  intended  by  him  for 

"  the  account  of  Marsh  and  Company ;  that  among 

«  the  books  kept  Jby  the  said  Marsh  and  Company, 

<*  there  was,  besides  the  said  house-book,  a  daily 

'*  balancing-book,  purporting  to  contain  a  daily  re« 
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1884.       "  cord  of  the  amount  of  cash  left  in  the  drawers  in 
^-^y^'      «  Berners  Street,  and  the  amount  of  cash  at  Martin 

MARSH 

V.  <<  and  Company's,  as  shown  by  the  said  house-book, 
"*""^  *•  after  the  conclusion  of  each  day's  transactions, 
"  accompanied  by  a  proof  of  the  correctness  of 
"  such  balance.  That  the  said  Henry  Fauntleroy  in 
<^  general  made  up  such  daily  balances  in  the  said 
<<  balancing-book,  and  the  said  sum  of  60132. 2s.  6d. 
*<  was  not  entered  in  the  house-book,  nor  in  the 
^*  daily  balancing-book,  on  the  said  29th  day  of  De- 
"  cember,  1819,  or  at  any  other  time,  nor  did  the 
<<  same  ever  come  into  the  yearly  balances  of  the 
<<  said  house  of  Marsh  and  Company,  or  in  any 
"  other  manner  into  their  books.  And  the  jurors 
<<  aforesaid  further  say,  that  no  individual  partner 
«  of  the  house  of  Marsh  and  Company  could  draw 
«<  monies  out  of  the  said  account  of  Martin,  Stone, 
"  and  Company,  but  by  drafts  signed  in  the  part- 
"  nership  name  or  firm ;  but  that  the  said  Henry 
<«  Fauntleroy  paid  in,  and,  by  means  of  such  drafts, 
"  drew  out,  large  sums  of  money  for  his  own 
*<  individual  purposes ;  and  that  the  account  be- 
<<  tween  the  said  Marsh  and  Company,  and  Martin 
^<  and  Company  was  repeatedly  balanced  between 
«  the  said  29th  of  December,  1819,  and  the  bank- 
"  ruptcy  of  Marsh  and  Company.  And  the  jurors 
<<  aforesaid,  upon  their  oath  aforesaid,  further  say, 
«*  that  on  the  ISth  day  of  September,  in  the  year  of 
"  our  Lord  1824,  in  consequence  of  the  discovery 
««  of  the  forgeries  of  the  said  Henry  Fauntleroy, 
<«  they,  the  said  William  Marsh,  Josias  Henry 
"  Stracey,  and  George  Edward  Graham,  became 
<*  bankrupts ;  and  a  commission  of  bankruptcy, 
<<  bearing  date  the  l6th  day  of  the  same  month,  was 
<<  duly  awarded  and  issued  against  them,  under 
"  which  they  were  duly  found  and  deckred  bank- 
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"  rupts ;  and  on  the  26th  day  of  October  following,       1834* 
*^  the  said  Henry  Fauntleroy  also  became  bank- 
<<  nipt,  and  a  commission  of  bankruptcy,  bearing 
**  date  the  29th  day  of  the  same  month,  was  duly 
*<  awarded   and    issued  against  the  said   Henry 
"  Fauntleroy,  under  which  he  was  on  the  same  day 
<<  duly  found  and  declared  bankrupt     And  the 
^*  jurors  aforesaid,  upon  their  oath  aforesaid,  further 
"  say,  that  in  the  month  of  April,  1820,  credit  was 
**  given  to  the  said  Plaintiff  by  the  said  house  of 
^'  Marsh  and  Company  in  the  banking  account 
<<  kept  by  the  said  Plaintiff  with  the  said  bouse^ 
«*  for  the  dividend  on  the  sum  of  15,000/1  reduced 
<<  three  per  cent,  annuities,  9000/.  stock,  parcel 
"  thereof,  being  th^  9000/.  reduced  annuities  be- 
<<  fore  mentioned,  the  entries  respecting  the  said 
**  dividends  being  made  by  the  said  Henry  Faunt- 
"  leroy,  or  under  his  immediate  direction  j  and  that 
"  from  the  month  of  April,  in  the  year  of  our  Lord 
"  1820,  up  to  the  date  of  the  said  bankruptcy, 
^<  entries  were  made  in  the  books  of  Marsh  and 
**  Company  by  which  the  Plaintiff's  account  was 
"  credited  with  a  sum  of  money  as  the  dividends 
**  on  the  reduced  three  per  cent,  annuities  then  in 
<'  her  name,  including  in  such  account  the  divi- 
«  dends  on  the  said  9000/1  reduced  three  per  cent 
'**  annuities,  as  if  those  dividends  had  been  regularly 
"  received  from  time  to  time,  such  entries  respect- 
<<  ing  the  said  dividends  having  likewise  been  made 
"  by  the  said  Henry  Fauntleroy,  or  under  his  im- 
*<  mediate  directions ;  and  that,  until  after  the  ap- 
"  prehension  of  the  said  Henry  Fauntleroy  before 
**  mentioned,  the  said  William  Marsh,  Josias  Henry 
**  Stracey,  and  George  Edward  Graham,  and  each 
^'  them,  were  wholly  ignorant  of  the  said  forgery 
*<  herein-before  mentioned.    And  the  jurors  afore- 
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1834.  *-  said,  upon  their  oath  aforesaid,  further  say,  that 
"  after  the  bankruptcy  the  within  named  PlaintiflF 
^  made  application  to  the  said  governor  and  com- 
**  of  the  Bank  of  England,  respecting  the  said  sum 
"  of  9000/.  interest,  or  share  in  the  said  stock  called' 
**  reduced  three  per  cent,  annuities,  and  that  there- 
"  upon  the  following  letter  was  written  by  the  at- 
"  tornies  of  the  said  governor  and  company  of  the 
"  Bank  of  England  to  the  within  named  Plaintiff: — 

«  *  New  Bank  Buildings^  4M  Dec.  1824.  • 
**  «  Madam,  . 
"  *  The  Governor  and  Directors,  of  the  Bank  of 
"  *  England  have  had  under  their  consideration 
**  '  your  claim  to  have  9000/.  reduced  three  per 
"  *  cent,  annuities,  which  formerly  staod  in  your 
"  *  name  replaced.  They  find,  upon  inquiry,  that 
**  *  the  stock  in  question  was  sold  and  transferred 
"  *  in  your  name  by  one  of  the  partners  of  the  late 
"  *  firm  of  Marsh,  Stracey,  and  Company,  and  that 
"  *  the  produce  of  the  stock  was  paid  into  the 
"  *  funds  of  Messrs.  Marsh,  Stracey,  and  Company; 
**  *  you  have,  therefore,  as  the  Bank  is  advised,  a 
**  *  right  to  prove  the  amount  received  on  your  ac- 
"  *  count,  and  to  receive  a  dividend  upop  that  proof 
"  *  under  Messrs.  Marsh,  Stracey,  and  Company*s 
"  *  commission,  and  we  are  directed  by  the  Go- 
"  *  vernor  and  Directors  to  request  that  such  proof 
"  *  may  be  tendered  and  enforced  by  petition,  if  it 
"  *  should  not  be  admitted  by  the  Commissioners ; 
"  *  after  which  the  Bank  will  be  ready  to  replace 
"  *  the  amount  of  your  stock  so  sold,  upon  having 
"  *  an  assignment  of  your  proof  j  and  the  dividends 
«*  *  on  the  stock  so  replaced,  which  accrued  sub- 
"  *  sequent  to  the  latest  period  at  which  they  were 
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"  *  credited  to  you  by  Messrs.  Marsh,  Stracey,  and       18S 
"  *  Company,  will  also  be  paid  to  you. 

"  *  We  beg  to  add,  that  we  are  ready  to  afford       ~* 
*«  *  you  information  and  assistance  as  to  the  evi- 
*5  «  dence  by  which  your  right  to  prove  will  be 
**  *  established. 

"  «  We  are,  Madam, 
"  « Your  most  obedient  Servants,  - 
*•  *  Freshfield  and  Kaye.*  ** 
«  « Mrs.  Keating.' " 

And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  say,  that  on  the  1st  of  August,  in  the 
year  1825,  the  said  Governor  and  Company  of  the 
JBank  of  England  paid  the  within  named  Plaintiff 
the  sum  of  £70/.,  on  her  signing  and  entering  into 
the  following  receipt  and  agreement.  « 

"  *  August  1, 1825. — Received  of  the  Governor 
*^  *  and  Company  of  the  Bank  of  England,  the  sum 
**  *  of  270/.  being  the  amount  which  would  have 
"  *  been  payable  to  me  by  way  of  dividend  on 
<« «  9000/.  reduced  three  per  cent  annuities  hereto- 
"  *  fore  standing  in  my  name  for  the  two  half  years 
."  *  ending  the  10th  day  of  October  and  the  5th  day 
"  *  of  April  last,  if  that  stock  had  not  been  trans- 
**  *  ferred,  as  I  allege  it  to  have  been^  without  any 
^*  *  legal  authority  from  me. 
.  «*  *  I  say,  received  the  same,  without  prejudice 
"  *  to  any  right  I  may  have  to  prove  for  the  pro- 
•*  *  duce  of  the  said  stock  under  Marsh  and  Com- 
, "  *  pany's  commission,  or  my  right  to  claim  to  have 
"  « the  said  stock  replaced  by  the  said  Governor 
"  '  and  Company.  And  I  do  hereby  engage  (in 
<«  <  case  the  said  debts  should  be  decided  by  a 
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1834.  <<  <  court  of  law  to  be  proveable  against  the  said 
"  *  bankrupts'  estate),  when  required  by  the  said 
"  *  Governor  and  Company,  and  at  their  expense, 
**  *  to  tender,  or  cause  to  be  tendered,  a  proof  to 
"  *  the  Commissioners  under  the  bankruptcy  of 
"  *  Marsh  and  Company,  in  respect  of  the  produce 
'<  ^  of  such  stock  so  sold  but  by  them ;  and  in  case 
"  •  such  proof  shall  be  rejected,  to  permit  my 
*<  '  name  to  be  used  in  a  petition  to  be  presented 
"  *  by  and  at  the  expense  of  the  said  Governor  and 
**  *  Company  to  the  Court  of  Chancery,  for  the 
*•  *  purpose  of  enforcing  their  acceptance  of  such 
<*  ^  proof  as  a  debt  against  the  said  bankrupts' 
**  *  estate,  on  being  indemnified  by  the  said  Go- 
**  *  vernor  and  Company,  from  all  costs,  charges, 
'*  *  and  expenses  which  I  may  sustain  or  be  put  to 
"  *  in  respect  thereof,  without  prejudice  to  my  right 
'^  *  to  claim,  notwithstanding  such  proof,  to  have 
'*  *  the  said  stock  replaced  in  my  name  by  them. 
(Signed)  "  «  Ann  KfTATiNG.'  *' 

^*  *  Witness.    D.  Da  vies,  Clerk  to  D.  Clifton.*" 

"  *  And  the  jurors  aforesaid,  upon  their  oath 
"  *  aforesaid,  further  say,  that  the  said  Plaintiff 
"  *  being  examined  before  the  Commissioners  of 
"  *  Bankrupt  under  the  commission  awarded  and 
**  *  issued  against  the  said  Marsh  and  Company, 
"  *  entered  into  and  signed,  by  her  agent  thereunto 
"  *  lawfully  authorized,  the  admission  following, 
«*  •  that  is  to  say : 

<*  *  In  the  Matter  of  Marsh  and  Company^  ex- 
"  *  parte  Ann  Keating. 

««  <  The  said  Ann  Keating  hereby  admits  that  the 
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**  *  paper  writing,  bearing  date  the  22d  of  Decern-      }^^\ 

"  *  ber,  1819,  and  purporting  to  be  a  power  of  at* 

**  *  torney  from  her  to  William  Marsh,  Josias  Henry 

"  •  Stracey,  Henry  Fauntleroy,  and  George  Edward 

"  *  Graham,  referred  to  in  the  examination  of  James 

**  *  Fenn  before  the  Commissioners,  on  18th  Sep- 

"  *  tember  last,  and  4th  June  instant,  and  exhibited 

**  *  to  the  Commissioners,  was  not  executed  by  her, 

**  *  or  by  her  authority,  but  is  forged  and  fraudu- 

**  *  lent.     That  she  discovered  such  forgery  at  or 

**  *  about  the  time  of  the  apprehension  of  Henry 

*•  *  Fauntleroy,  in  September,  1824,  and  gave  in- 

*•  •  formation  thereof  to  the  Governor  and  Company 

^  «  of  the  Bank  of  England,  but  did  not  institute 

"  *  any  criminal  proceedings  against  any  person  in 

"  *  respect  of  such  forgery ;  and  further,  that  she 

«'  *  the  said  Ann  Keating  has  demanded  from  the 

**  *  said  Governor  and  Company  the  full  amount  of 

*•  *  stock  in  respect  of  which  the  present  claim  id 

**  *  made,  and  all  dividends  thereon,  and  that  she 

**  ^  intends  to  insist  upon  such  demand,  and  to  en- 

"  *  force  the  same  by  law,  if  necessary,  and  that 

•*  *  135/.  is  the  amount  of  the  half-yearly  payment 

<*  *  of  the  said  annuity,  and  that  she  has  received 

**  *  the  said  sum  of  135/.  half-yearly  from  the  Bank 

**  *  of  England,  from  the  time  of  Marsh  and  Com- 

** «  pany's  bankruptcy,  down  to  the  present  time, 

**  *  upon  signing  a  receipt  and  undertaking,  whereof 

**  *  the  following  is  a  copy  : — 

(Here  the  receipt  and  undertaking  was  inserted, 
as  antS,  p.  667,  668.). 

«  *  And  the  said  Ann  Keating  further  admits, 
"  *  that  this  claim  is  prosecuted  by,  and  for  the 
"  «  benefit,  and  at  the  expense  of  the  Bank  of  Eng- 
<'  <  land,  and  that  whether  the  same  shall  fail  or  be 
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1834.       «( <  established,  she  insists  upon  her  demand  against 
<<  *  the  Bank  of  England  as  above  stated. 

"  *  Freshfield  and  Son,  Solicitors  for  Mrs. 
<*  <  Keating,  in  the  matter  of  this  claim. 

«*  *  But  whether  or  not,  upon  the  whole  matter 
**  *  aforesaid,  by  the  jurors  aforesaid,  in  form  afore- 
<<  <  said  found,  the  said  Defendants  did  undertake 
«*  *  and  promise,  the  jurors  aforesaid  are  altogether 
-*  *  ignorant,  and  thereupon  they  pray  the  advice  of 
"  *  the  court  of  the  said  Lord  the  King,  before  the 
**  *  King  himself.  And  if  upon  the  whole  matter 
<<  <  aforesaid  it  shall  seem  to  the  said  court,  that  the 
*«  *  said  Defendants  did  undertake  and  promise, 
<*  « then  the  jurors  aforesaid,  upon  their  oath  afore- 
"  *  said  say  that  the  said  Defendants  did  undertake 
"  *  and  promise  in  manner  and  form  as  the  said 
"  «  Plaintiff  hath  within  thereof  complained  against 
<<  <  them,  and  in  that  case  they  assess  the  damages 
"  *  of  the  said  Plaintiff,  by  reason  thereof,  over  and 
«*  *  above  her  costs  and  charges  by  her,  about  her 
**  *  suit  in  this  behalf  expended,  to  6013/.  Qs.  6rf., 
"  *  and  for  those  costs  and  charges  to  40^.:  But  if 
"  *  upon  the  whole  matter  aforesaid,  it  shall  seem 
"  *  to  the  said  court  that  the  said  Defendants  did 
"  *  not  undertake  and  promise,  then  the  jurors 
"  *  aforesaid,  upon  their  oath  aforesaid  say,  that 
«  *  the  said  Defendants  did  not  undertake  or  pro- 
«  «  mise  in  manner  and  form  as  the  said  Plaintiff 
«  «  hath  within  thereof  complained  against  them.'*' 

In  Easter  Term,  1832,  judgment  was  entered  up 
in  the  Court  of  King's  Bench,  without  argument, 
for  the  Plaintiff  and  a  writ  of  error  being  there- 
upon brought  into  the  Court  of  Exchequer  Chanu 
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ber,  the  judgment  of  the  King's  Bench  was  also,  18S4. 
without  argument,  affirmed  in  that  court,  the  object 
of  the  parties  being  to  bring  the  matter  in  issue 
before  the  House  of  Lords  without  delay ;  and 
thereupon  the  Defendants  below  accordingly 
brought  their  writ  of  error  in  Parliament,  and  as- 
signed general  errors.  The  Plaintiff  below  joined 
in  the  error. 


For  the  Plaintiffs  in  error.  Sir  Edward  Sugden 
and  Mr.  KeUy. 

Mrs.  Keating,  the  Defendant  in  error,  is  still  the 
proprietor  of  the  9000/.  stock,  she  could  not  be 
deprived  of  her  property  in  the  stock  by  the  wrong- 
ful  acts  of  other  persons,  without  her  knowledge 
or  consent.  The  statutes  which  create  and  define 
the  nature  of  the  stock  also  prescribe  the  only  mode 
in  which  it  can  be  legally  transferred,  and  that 
mode  has  not  in  the  present  case  been  adopted  ;. 
Mrs.  Keating's  rights  are  therefore  untouched,  and 
her  property  in  the  stock  is  not  divested.  The  act 
which  is  supposed  to  have  deprived  Mrs.  Keating 
of  her  property,  and  conveyed  it  to  another,  is 
merely  an  unauthorized  entry  in  the  bank  books, 
made  without  the  knowledge  or  consent  of  the 
stock  proprietor,  and  without  the  signature  of  her- 
self or  her  attorney,  as  required  by  the  statutes. 
If  by  such  means  the  property  in  stock  could  be 
divested,  any  one,  or  the  entire  body  of  the  public 
creditors,  might  in  a  day  be  despoiled  of  their 
whole  properties  and  fortunes  by  the  fraud,  or  the 
negligence  of  a  few  clerks  in  the  Bank.  Thie  argu- 
ment that  the  parties  injured  have  a  remedy  against 
those  who  have  profited  by  the  fraud,  or  against 
the  Bank  of  England,  assumes  that  the  property  is 
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1 834.  divested,  which  is  the  question  at  issue.  The  party 
cannot  be  the  creditor  of  the  government,  and  yet 
have  a  right  of  action  against  the  Bank ;  and  the 
public  creditor,  who  has  duly  and  in  the  manner 
prescribed  by  the  statutes  invested  his  money  in 
public  securities,  has  a  right  to  look  to  the  state  for 
the  safety  of  his  property,  and  his  claim  upon  the 
state,  which  he  has  purchased  for  good  considera- 
tion, and  upon  the  faith  of  many  acts  of  parlia- 
ment, cannot  be  destroyed,  or  in  anywise  altered  or 
affected,  without  his  own  consent  Here  no  con- 
sent, prior  or  subsequent,  express  or  implied,  has 
been  given.  The  question  of  transfer  rests  upon 
the  mere  entry  in  the  Bank  books,  and  the  entry, 
although  it  is  the  record  or  registration  of  a  trans- 
fer, and  may  be  prima  facie  evidence  of  a  transfer, 
cannot  of  itself  effect  the  transfer  and  work  a 
change  of  property,  unless  coupled  with  the  au- 
thority and  signature  required  by  the  act  of  parlia- 
ment By  the  constitution  of  the,  public  debt, 
under  the  acts  of  parliament  by  which  it  is  created, 
the  government  are  the  debtors  and  obligors  in  the 
payment  of  the  annuities  stipulated,  to  the  parties 
entitled  by  original  subscription,  or  legal  transfer. 
No  act  of  the  government,  or  its  agents,  in  the 
management  of  the  accounts,  can  alter  the  legal 
rights  of  the  parties  entitled.  No  fraud  or  mistake 
of  the  government,  or  its  agents,  could  change  the 
estate  and  interest  of  a  stockholder,  from  a  right  to 
a  parliamentary  annuity,  into  a  right  of  action  for 
damages  against  the  government,  or  the  bank,  or 
any  other  party  whatsoever. 

The  simple  question  is :  Has  the  individual  stock- 
holder transferred  his  stock  ?  The  duty  of  the 
government,  or  its  agents,  is  merely  to  conduct  as 
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instruments,  a  transaction  founded  upon  a  legal  and       1 834. 
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valid  contract,  between  the  stockholder  and  any 
purchaser  to  whom  he  shall  assign  and  transfer  his  '^^ 
right,  but  it  is  undeniable  that  Mrs.  Keating,  ac-  "^•^• 
cording  to  the  truth  of  the  case  found  and  shewn 
by  the  special  verdict,  neither  sold  nor  transferred, 
nor  affirmed  any  act  professing  to  be  a  sale  and 
transfer  of  her  stock,  in  consequence  of  which  the 
pretended  transfer  in  the  books  of  the  Bank  ap- 
pears to  have  been  made.  No  proposition  can  be 
more  clear  and  certain,  than  that  a  creditor,  whe- 
ther of  the  government  or  of  an  individual,  cannot 
be  deprived  of  his  right  to  the  debt,  except  by  some 
act  to  which  he  is,  by  himself  or  his  agent,  a  party, 
or  by  the  express  provision  of  an  act  of  parliament. 
If  this  be  so,  Mrs.  Keating  is  still  the  proprietor  of 
the  stock,  her  claim  is  against  the  state,  and  her 
position  is  unaltered.  Hildyard  v.  S.  Sea  Com- 
pany*,  Monk  V.  Graham  t,  Harrison  v.  Frj/se  t, 
Ashley  v.  BlackweU  §,  Dmns  v.  Bank  qf  England  ||, 
Hvme  V.  BoUand%  Stracey  v.  Bank  of  England*  *^ 
Hume  V.  BoUand  tt,  Eayparte  Bolland  Re  Marsh,  tt 
If  it  should  be  contended  that  Mrs.  Keating 
might  elect  to  affirm  the  act  of  transfer,  by  subse- 
quent recognition,  although  it  was  originally  done 
without  her  authority,  yet  no  such  affirmance  has 
taken  place.  On  the  contrary,  the  special  verdict 
finds  that  the  act  was  done  without  her  knowledge 
or  consent,  and  that  she  never  did  assent  to  it.  To 
entitle  the  Defendant  in  error  to  rely  on  a  subse- 

•  2  P.  W.  76.  t  8  Mod.  9.  t  Barnard.  324. 

§  2  Eden,  299.  ||  2  Bing.  S93.  and  5  B.  &  C.  185. 

^  1  Ry.  &  Moody,  371.  ♦♦6  Bing.  754. 

tt^Tyrr.  575. 
%X  I  Montag.  &  McArth.  315.    Doe  v.  Butcher.    Doug.  50* 
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1834.  divested,  which  is  the  question  at  issue.  The  party 
cannot  be  the  creditor  of  the  government,  and  yet 
have  a  right  of  action  against  the  Bank ;  and  the 
public  creditor,  who  has  duly  and  in  the  manner 
prescribed  by  the  statutes  invested  his  money  in 
public  securities,  has  a  right  to  look  to  the  state  for 
the  safety  of  his  property,  and  his  claim  upon  the 
state,  which  he  has  purchased  for  good  considera- 
tion, and  upon  the  £iith  of  many  acts  of  parlia- 
ment, cannot  be  destroyed,  or  in  anywise  altered  or 
affected,  without  his  own  consent  Here  no  con- 
sent, prior  or  subsequent,  express  or  implied,  has 
been  given.  The  question  of  transfer  rests  upon 
the  mere  entry  in  the  Bank  books,  and  the  entry, 
although  it  is  the  record  or  registration  of  a  trans- 
fer, and  may  be  prima  facie  evidence  of  a  transfer, 
cannot  of  itself  effect  the  transfer  and  work  a 
change  of  property,  unless  coupled  with  the  au- 
thority and  signature  required  by  the  act  of  parlia- 
ment By  the  constitution  of  the.  public  debt, 
under  the  acts  of  parliament  by  which  it  is  created, 
the  government  are  the  debtors  and  obligors  in  the 
payment  of  the  annuities  stipulated,  to  the  parties 
entitled  by  original  subscription,  or  legal  transfer. 
No  act  of  the  government,  or  its  agents,  in  the 
management  of  the  accounts,  can  alter  tlie  legal 
rights  of  the  parties  entided.  No  fraud  or  mistake 
of  the  government,  or  its  agents,  could  change  the 
estate  and  interest  of  a  stockholder,  from  a  right  to 
a  parliamentary  annuity,  into  a  right  of  action  for 
damages  against  the  government,  or  the  bank,  or 
any  other  party  whatsoever. 

The  simple  question  is :  Has  the  individual  stock- 
holder transferred  his  stock  ?  The  duty  of  the 
government,  or  its  agents,  is  merely  to  conduct  as 
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instruments,  a  transaction  founded  upon  a  legal  and  1 834. 
valid  contract,  between  the  stockholder  and  any  ^"^"v-^ 
purchaser  to  whom  he  shall  assign  and  transfer  his  v, 
right,  but  it  is  undeniable  that  Mrs.  Keating,  ac- 
cording to  the  truth  of  the  case  found  and  shewn 
by  the  special  verdict,  neither  sold  nor  transferred, 
nor  affirmed  any  act  professing  to  be  a  sale  and 
transfer  of  her  stock,  in  consequence  of  which  the 
pretended  transfer  in  the  books  of  the  Bank  ap- 
pears to  have  been  made.  No  proposition  can  be 
more  clear  and  certain,  than  that  a  creditor,  whe- 
ther of  the  government  or  of  an  individual,  cannot 
be  deprived  of  his  right  to  the  debt,  except  by  some 
act  to  which  he  is,  by  himself  or  his  agent,  a  party, 
or  by  the  express  provision  of  an  act  of  parliament. 
If  this  be  so,  Mrs.  Keating  is  still  the  proprietor  of 
the  stock,  her  claim  is  against  the  state,  and  her 
position  is  unaltered.  Hildyard  v.  S.  Sea  Com-' 
pany*p  Monk  v.  Graham  t,  Harrison  v.  Pryse  t, 
Ashley  v.  Blackwell  §,  Dwois  v.  Bank  of  England  ||, 
Hume  v.  BoUand%  Stracey  v.  Bank  ofEngland**^ 
Hume  V.  BoUand  t+,  Exparte  Bolland  Re  Marsh,  tt 
If  it  should  be  contended  that  Mrs.  Keating 
might  elect  to  affirm  the  act  of  transfer,  by  subse- 
quent recognition,  although  it  was  originally  done 
without  her  authority,  yet  no  such  affirmance  has 
taken  place.  On  the  contrary,  the  special  verdict 
finds  that  the  act  was  done  without  her  knowledge 
or  consent,  and  that  she  never  did  assent  to  it.  To 
entitle  the  Defendant  in  error  to  rely  on  a  subse- 

•  2  P.  W.  76.  t  8  Mod.  9.  t  Barnard,  324. 

§  2  Eden,  299.  ||  2  Bing.  S93.  and  5  B.  &  C.  185. 

^  1  Ry.  &  Moody,  371.  **  6  Bing.  754. 

tt^Tyrr.  575. 
XX  1  Montagb  &  McArth.  315.    Doe  v.  Butcher.    Doug.  5a 
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18S4.  quent  recognition,  that  fact  should  have  been 
found*  Not  being  found,  it  cannot  be  inferred, 
and  even  if  there  were  any  grounds  for  such  an 
inference  (which  is  denied),  no  affirmance  can  be 
implied  before  the  bankruptcy  of  Marsh  and  Com- 
pany, to  the  time  of  which  this  action  (being  with 
a  view  to  proof  under  the  commission)  relates. 
Besides  Mrs.  Keating  cannot  at  once  affirm  and 
disaffirm  the  same  act,  and  it  appears  by  the  special 
verdict,  that  she  has  insisted  on  her  remedy  against 
the  Bank,  and  has  actually  received  the  amount  of 
some  of  the  dividends.  The  doctrine  otratihabitio 
does  not  apply  to  the  present  case,  for  although  a 
person  may  affirm  an  act  done  in  his  name,  but 
without  his  authority,  as  against  the  party  doing 
the  act,  it  is  because  such  party  is  estopped  from 
saying  that  he  has  not  the  authority  which  he  pre- 
tended to  have ;  but  he  has  no  such  right  against 
third  persons,  and  therefore,  even  if  Mrs.  Keating 
could  have  affirmed  the  transfer,  as  against  Faunt- 
leroy,  and  treated  the  produce  as  money  had  and 
received  to  her  use  in  his  hands,  she  has  no  such 
election  against  Marsh  and  Company,  between 
whom  and  herself  there  was  no  privity,  and  who 
are  not  estopped  (even  if  Fauntleroy  was,)  from 
saying  that  the  transfer  was  without  authority,  and 
therefore  void.  If  under  any  circumstances  Mrs. 
Keating  might  make  such  election  as  against 
Messrs.  Marsh  and  Company,  she  was  bound  to 
elect  promptly,  and  give  notice  to  Marsh  and  Com- 
pany, in  order  that  they  might  retain  any  money 
they  might  have  received,  or  adopt  any  other 
remedy  they  might  possess  against  Fauntleroy,  but 
no  such  election  or  notice  is  found  by  the  verdict. 
Acts  which  are  void  in  their  commencement  can- 
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not  be  made  valid  by  subsequent  ratification,    Co.       i8S4.. 
Lit.  215  a.  295  b.    Jones  v.    Vemey*^  Doe  v. 
BtUcher\j  Jenkins  v.  Church  t^  Doe  v.  Watts  %^ 
Com.  Dig.  Tit  Infant.  C.  7- ;  18  Vin.  Abr.  Tit 
RatihiUtio. 

The  felonious  act  of  Fauntleroy  could  not  be 
made  valid  by  affirmance,  especially  against  par- 
ties innocent,  and  not  cognizant  of  the  felony,  and 
where  the  felon  has  not  been  prosecuted  for  such 
felony,  nor  was  it  competent  for  the  Plaintiff  below 
to  maintain  any  action,  either  against  Henry  Faunt- 
leroy, or  any  person  deriving  through  him,  for 
restitution  of  the  property  divested  by  the  felony, 
or  any  compensation  or  damages  in  respect  of  the 
felonious  act,  without  having  prosecuted  the  felon. 
Tayhr  v.  Fhtmerl,  Ea^parte  Bolland  Re  Marsh% 
Clarke  v.  Johnson  •  *,  Finto  v.  Santos  ff.  This  action 
being  for  money  had  and  received,  cannot  be  main- 
tained against  Marsh  and  Company;  they  never 
did,  in  fact,  receive  the  money ;  there  was  no  con- 
structive receipt  of  it  by  any  entry  in  their  books, 
or  acknowledgment  to  the  party  claiming  it  It 
was  paid  into  Martin  and  Company's  by  Fauntleroy, 
and  drawn  out  without  their  knowledge,  the  money 
itself  cannot  be  identified,  and  there  is  no  privity 
between  the  Plaintiff  and  the  Defendants.  Even 
supposing  the  money  had  actually  come  to  their 
hands,  and  been  afterwards  drawn  out  by  Faunt- 
leroy, they  would  not  have  been  liable  any  more 
than  a  banker,  into  whose  hands  money  obtained 
by  felony  or  fraud  had  been  paid  in,  and  afterwards 

•  Willes.  177.  t  I>oug.  50,  J  Cowp.  482. 

§  7  T.  R.  88.  II  S  Made  Sc  Sel.  562.  579. 

%  1  Mont.  &  Mc.  315.  ••  Loffl.  756. 

tt  1  Marsh.  132. ;  5  Tau.  447. 
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18S4.       drawn  out  by  a  customer  in  the  usual  course  of 
business,  would  be  liable  to  the  party  defrauded. 
In  the  transaction  by  which  Fauntleroy  became 
possessed  of  the  money  paid  into  Martin  and  Com* 
pany's,  he  did  not  act  as  partner  of  the  firm  of 
Marsh  and  Company,  nor  for  their  benefit — it  was 
a  step  in  the  conduct  of  the  fraud  and  felony 
adopted  for  his  own  convenience.     The  money 
was  not  obtained  on  the  authority  of  the  partner- 
ship, nor  in  &ct  applied  to  its  purposes.     It  was 
money  which  neither  actually  nor  constructively 
was  received  to  the  use  of  Mrs.  Keating.    It  is  a 
mere  fiction  to  treat  this  money  as  the  money  of 
Mrs.  Keating.     It  is  an  additional  fiction  to  imply 
a  legal  contract,  from  circumstances  inconsistent 
with  the  facts  of  the  case.     The  money  was  ob- 
tained by  a  felonious  act,  and  can  the  innocent 
partners,  by  implication  of  law,  be  made  parties  to 
the  wrongful  act?    The  real  facts  of  the  case,  as 
found  by  the  special  verdict,  negative  any  tortious 
or  beneficial  receipt  of  this  money  by  the  firm  of 
Marsh  and  Company,  from  which  a  legal  liability 
to  Mrs.  Keating  can  be  implied.     Horwood  v. 
Smith  *,  Dawkes  v.  Coveneigh  t.  Brewer  v.  Spar- 
row t^  Wilson  V.  PouUer.%     Partners  cannot  be 
liable  in  contract,  unless  they  are  fixed  with  a  know- 
ledge of  the  transaction,  and  money  improperly 
obtained  and  mixed  with  other  monies  cannot  be 
recovered  against  innocent  parties,  —  as  if  money 
should  be  acquired  by  robbery  on  the  highway 
and  carried  to  the  account  of  a  firm.    Es  parte 
Apsey  Re  Alien  %  Eaparte  Heaton  Re  Moa:on%^ 
Ex  parte  Watson.  ** 

♦  2  T.  R.  750.  ^         f  Styles,  346.  J  7  B.  &  C.  310- 

$  Strange,  859*.        ||  3  Bro.  C.C.  265.      f  Buck.  386. 
•♦  2V.&B.414. 
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This  is  an  equitable  action^  and  the  Bank  of      ies4. 
England,  being  the  real  claimants,  they  cannot     ^-^v-^ 
enforce  against  Marsh  and  Company  a  claim  which      ^!^ 
arises  only  by  means  of  their  own  negligence ;  no 
negligence  is  found  in  Marsh  and  Company,  and 
even  if  there  were  negligence  on  both  sides,  the 
parties  are  in  pari  delicto  and  the  rule,  potior  est 
conditio  possidentis^  applies. 

For  the  Defendants  in  error,  Seijeant  Toddy  and 
Sir  James  Scarlett. 

It  is  found  in  substance  by  the  verdict  that  the 
proceeds  of  the  stock  went  into  the  funds  of  Marsh 
and  Company.  The  entry,  "  cash  per  Fauntleroy,'' 
and  the  concealment  by  him  of  the  pass-book  are 
immaterial.  The  money  was  received  by  the  agent 
of  the  house,  paid  to  their  account,  and  they  had 
credit  for  it.  The  verdict  finds  that  they  were  not 
cognizant  of  the  claim.  But  in  October,  I8I99 
M^^h  himself  received  dividends  on  12,000/.  stock. 
In  April,  1820,  he  received  dividends  on  6000/., 
both  times  as  the  attorney  of  Mrs.  Keating ;  and 
in  April,  1820,  credit  is  given  to  Mrs.  Keating,  by 
Marsh  and  Company,  for  dividends  on  15,000/. 
stock.  They  receive  half  the  commission  on  the 
sale  of  the  stock,  and  the  accounts  with  Martin  and 
Company  are  frequently  balanced.  Upon  these 
facts,  can  it  be  maintained,  that  with  ordinary  dili- 
gence  and  discretion  they  could  remain  ignorant  of 
the  true  state  of  the  fact. 

It  is  argued  that  they  were  not  her  agents  for 
selling  the  stock,  and  that  to  treat  them  so  would 
conipromise  a  felony,  which  is  against  the  policy 
of  the  law.  But  here  the  felon  has  been  convicted 
and  executed,  so  that  there  is  no  danger  of  compro- 
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18S4.  inise,  and  a  civil  action  may  be  maintained ;  Crosby 
V.  Leng^y  Dawkes  v.  Coveneighf.  This  question 
was  considered  and  disposed  of  in  Ea^arte  BoUandtf 
and  Stone  v.  Marsh.  § 

As  to  the  form  of  action,  the  damages  for  the 
tort  may  be  waived,  and  the  party  may  sue  for  the 
proceeds  without  aiffirming  the  wrongful  act ;  JZim- 
ter  V.  Prinsep  %  Young  v.  Marslial  ^.  A  Plaintiff 
has  always  had  the  election  to  sue  in  Tort  or  Con- 
tract, Bro,  Abr.,  Action  Co.  Litt.  153.  b.  n.  7.,  s.  558, 
559.  The  same  principle  is  applied  as  to  the  effects 
of  disseisin  and  dispossession.   Atkins  v.  Horde.** 

The  argument  that  the  Plaintiff  is  estopped  by 
her  agreement  with  the  Bank  is  untenable,  as  they 
are  no  parties  to  the  agreement.  Brewer  v.  Gre- 
gory  is  not  an  authority  for  such  a  doctrine.  It  is 
said  that  the  stock  remains  untransferred,  because 
the  forms  prescribed  by  statute  tt  have  not  been 
pursued.  The  argument  stands  upon  the  case  of 
Dt/ois  V.  the  Bank  of  England.  But  the  authority  of 
that  case  is  questionable.  The  Court  of  King's 
Bench  held  that  the  Bank  were  not  liable  for  the 
dividends.  The  principle  of  that  decision  must 
apply  to  the  stock  itself. 

It  is  unnecessary  to  decide  whether  the  Bank  of 
England  is  responsible.  If  Marsh  and  Company 
received  the  proceeds,  the  Plaintiff  having  different 
remedies  against  different  parties,  may  elect  which 
to  pursue.  The  claim  is  not,  as  it  is  argued,  made 
through,  but  notwithstanding  the  fraud  or  felony, 
as  in  Taylor  v.  Plumer.     How  can  the  Defendants 

♦  12  East,  409.        t  Styles,  346.        %  Mont.  &  Mc  315. 
{  6  B.  &.  C.  551.  II  10  East,  375.  f  8  Bing.  43. 

*»  1  Burr.  60. 
tt  21  Geo.  3,  c.  14.  §  18. ;  and  see  24  Geo*  3.  c»  89.  §  14. 
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be  intitled  to  hold  the  proceeds  of  the  PlaintiflTs       18S4. 
property  by  the  fraud  and  felony  of  their  partner.        ""Z^^ 


At  the  conclusion  of  the  argument,  the  Lord 
Chancellor  proposed  questions  for  the  consideration 
of  the  judges,  observing  that  although  it  was  not 
expressly  found  by  the  special  verdict  that  Marsh 
and  Company  were  cognizant  of  the  payment  to 
Martin  and  Company,  yet  that  it  was  clear  from  the 
fkcts  found  that  they  had  the  means  of  knowledge, 
and,  if  they  were  ignorant,  it  was  the  consequence 
of  their  own  negligence. 

On  the  9th  of  June  the  unanimous  opinion  of  the 
judges  was  delivered  in  the  House,  by  Mr.  Justice 
Park,  as  follows  :— 

The  question  which  your  Lordships  have  been 
-pleased  to  propose  for  the  opinion  of  his  Majesty's 
judges,  amounts  in  substance  to  this,  whether  the 
produce  of  stock,  formerly  standing  in  the  name  of 
Mrs.  Ann  Keating,  the  Plaintiff  below,  but  trans- 
ferred out  of  her  name  on  the  29th  December, 
1819,  without  her  authority,  and  under  a  power  of 
attorney,  which  had  been  forged  by  one  of  the 
partners  of  the  Defendants  below,  the  bankers  of 
Mrs.  Keating,  which  partner  has  been  since  con- 
victed and  executed  for  another  forgery,  can, 
under  the  circumstances  stated  in  the  special  ver- 
dict, be  considered  as  money  had  and  received  by 
the  surviving  partners,  to  the  use  of  the  Plaintiff 
below,  and  be  recovered  by  her  in  that  form  of  ac- 
tion. And  after  hearing  the  argument  at  your 
Lordships'  bar,  and  consideration  of  the  facts  stated 
in  the  special  verdict,  all  the  judges  who  were  pre- 
sent at  the  argument,  includipg  the  Lord  Chief 
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18S4.  Justice  of  the  Common  Pleas,  who  is  absent  at 
Nisi  PriuSf  and  Mr.  Baron  Bayley,  who  has  resigned 
his  office  since  the  argument,  agree  in  opinion  that 
such  question  is  to  be  answered  in  the  affirmative. 

The  first  objection  raised  against  the  Plaintiff's 
right  to  recover,  and  upon  which  great  reliance  has 
been  placed  at  your  Lordships'  bar,  is  an  objection 
which,  if  allowed  to  prevail,  would  be  equally 
strong  against  the  Plaintiff's  right  to  recover  dam- 
ages in  any  form  of  action  and  against  any  person* 
It  is  objected  that  the  Plaintiff  below  has  not  sus« 
tained  any  damage  by  the  alleged  transfer  of  the 
stock,  for  that  the  power  of  transferring  stock  is  a 
power  given  by  statute,  and  the  exercise  of  such 
power  is  expressly  restrained  by  the  statute  to  one 
mode  only,  viz. :  "  by  entries  in  the  transfer  books 
'<  kept  at  the  bank,"  which  entry,  it  is  enacted, 
*'  shall  be  signed  by  the  parties  making  such  trans- 
"  fer,  or  their  attornies,  authorized  by  writing 
*^  under  their  hand  and  seal,  and  that  no  other 
"  method  of  transferring  stock  shall  be  good."  In- 
asmuch, therefore,  as  the  supposed  transfer  of  the 
stock  in  question  has  not  been  exercised  by  that 
mode,  the  entry  in  the  transfer  book  kept  at  the 
bank  not  having  been  signed  by  the  party  making 
the  transfer,  nor  by  any  attorney  autliorized  by 
writing,  under  her  hand  and  seal,  it  is  contended 
that  it  is  altogether  inoperative,  that  the  stock  is 
not  taken  out  of  Mrs.  Keating's  name,  bat  still  re- 
mains  hers  as  fully  as  if  no  transfer  whatever  had 
been  made  thereof;  and  the  case  of  Davis  v.  the 
Qovemor  and  Company  qf  the  Bank  of  England* ^ 
is  cited  and  relied  upon  as  an  authority  directly  in 
point  in  support  of  such  proposition.    But  we  hold 
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it  to  be  altogether  unnecessary  on  the  present  occa-  18S4. 
sion  to  discuss  the  proposition  above  advanced,  or 
the  authority  of  the  case  cited  in  support  of  it ;  for 
although  the  proposition  may  be  true  to  its  full  ex- 
tent, and  the  authority  of  the  case  above  citedin  sup- 
port of  it  may  be  free  from  all  doubt  or  difficulty,  still, 
under  the  circumstances  stated  in  the  special  ver- 
dict, we  are  of  opinion  that  the  Plaintiff  below  is 
at  liberty  to  abandon  and  give  up  all  claim  to  her 
former  stock  so  standing  in  her  name,  and  to  sue 
for  the  money  produced  by  the  sale  of  such  stock 
as  for  her  own  money,  which  we  think  has  been 
sufficiently  traced  into  the  hands  of  the  Defendants 
below* 

It  is  unuecessaty  to  enlarge  upon  the  extreme 
difficulty,  or,  more  properly,  impracticability  under 
which  Mrs.  Keating  would  be  placed,  if»  as  matters 
now  remain,  she  should  elect  either  to  receive  the 
dividends  or  to  sell  her  stock,  it  is  sufficient  to  ob- 
serve that  the  special  verdict  finds  that  when  stock 
is  sold,  an  entry  of  the  transfer  is  made  in  the  bank 
books,  and  the  name  of  the  purchaser  is  substituted 
for  that  of  the  seller.  The  dividend  warrants  are 
thenceforth  made  out  in  the  purchaser's  name  who 
receives  the  dividend,  and  the  seller's  name  is  no 
further  noticed.  Now  it  is  obvious,  that  a  transfer 
under  a  forged  power,  or  by  an  impostor,  has  all 
the  appearance,  and  unless  impeached  by  the 
genuine  stockholder  to  the  extent  to  which  the 
same  can  be  impeached,  the  same  consequences,  as 
a  genuine  transfer :  the  transferee's  name  is  entered 
in  the  Bank  books  as  the  stockholder,  the  divi- 
dend warrants  are  made  out  in  his  name,  and  he, 
as  holder  of  die  warrant,  has  the  right  to  insist 
upon  payment  of  the  dividends ;  and  in  this  par- 
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1884.       ticular  case  the;  special  verdict  finds,  "  that  it  is 
**  not  possible  to  distinguish  the  accounts  to  the 
«  creciit.  of  which    the  PlaintifTs  stock  so  sold 
"under  power  of  attorney  now  stands.'*     If  the 
Plaintiff  below,  therefore,  were  to  apply  to  receive 
payment  of  the  dividends,  or  to  sell  the  stock, 
^e  would  be  met  with  a  difficulty  insuperable  in 
^ct:  although  the  stock  may  in  contemplation  of 
law  still  be  vested  in  her,  it  is  certain  that  she 
could  not  either  receive  the  dividend  or  sell  the 
*«^stock,\  until  she  had  first  compelled  the  Bank  to 
purchase  de  novo  in  her  n^fne,  an  .equal  quantity 
of  the  same  stock.    Is  she  compejled  to  adopt  this 
circuitous  process,  or  is  she  at  liberty  to  abandon 
all  further  concern  with  her.  stock,  and  to  consider 
the  price  which  was  paid  by  the  purchaser  for  that 
which  was  her  stock  to  be  her  money,  and  to  fol- 
.  Iqw  it  into  the  hands  of  the  present  Defendants 
below  ?    This,  as  before  stated,  appears  to  us  to  be 
the  question  reserved  for  our  consideration ;  and 
upon  this  question  we  think  her  at  liberty  to  give 
up  the  pursuit  of  the  stock  itself,  and  to  have  re- 
course to  the  price  received  for  it,  unless  any  of 
the  objections  which  have  been  lu-ged  at  your  Lord- 
ship^ bar,. should  be  allowed  to.be  available  under 
the  particular  circumstances  6f  this, case. 

The  general  proposition — that  where  a  party  who 
has  been  injured  hais  different  remedies  against  dif- 
ferent persons,  he  may  elect  which  of  them  he  will 
pursue—  is  not  called  in  question.  If  the  goods  of 
A*  are  wrongfully  taken  and' sold,  it  is  not  dis- 
puted that  the  owners  may  bring  trover  against 
the  wrong  doer,  or  may  elect  to  consider  him  as 
his  dgent,  may  adopt  th«  sale  and  maintain  an 
a<;tioa  for.  the  price;  Jbut  )t  is  objected  that  such 
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general  rule  will  nbt  apply  to  the  present  case 
on  various  grounds  of  objection  which  have  been 
advanced  on  the  part  of  the  Defendants  in  the 
action.  -      .  .*.;.: 

Those  objections  appear  to  r^olve  themselves 
substantially  into  four.  First,  it  has  been  urged  that 
the  transfer  in  this  case  being  an  act  not  voidable 
only,  but  absolutely  void,  it  is  incapable  of  being 
confirmed  by  any  voluntary  election  of  the  party 
who  has  made  it  Secondly,  that,  at  all  events,  iii 
this  cas6,  such  election  is  taken  away  upon  gro'UncTs 
of  public  policy ;  for  that  the  sale  of  the  stock  Hav- 
ing been  made  through  the  medium  of  a  felony,  tci 
allow  the  maintenance  of  this  action,  would  in  efibct 
be  to  affirm  a  sale  completed  through  a  felony,  and 
would  give  the  Plaintiff  a  right  dT  action,  arising 
immediately  out  of  the  felony  itself.  Thirdly,  that 
it  does  not  appear  from^  the  facts  found  in  the 
special  verdict,  that  the  money  produced  by.thi^ 
sale  of  the  stock  came  to  the  hands  of  ttiie  present 
Defendants  under  such  circumstances  as  would 
constitute  it  money  had  and  received  by  the  De^ 
fendauts  below  to  the  use  of  the  Ptaintifi;'  And, 
lastly,  that,  by  the  subsequent  transactions  b'et¥^bti' 
the  Plaintiff  and  the  Bank  of  England,  she  has  lost 
any  right  of  action  against  the  Defendants,  if  she 
ever  possessed  it. 

-  The  first  objection  appears  scarcely  to  apply  to 
the  present  state  of  facts.  It  is  urged  at  the  bar 
that  a  lease  under  a  pow^r  being  void  on  nccouHt 
of  a  non-compliance  with  the  terms  of  the  power,^ 
or  a  lease  under  the  enabling  statutes  being  .void^ 
on  account  of  the  non-observance  of  <iie  reqiiisites 
contained  in  those  acts,  such  void.  lease  jg^ivnittl^e 
let  np.  or  confirmed  by  any  act  of  the  lesscu^  |  Ji>ut 
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IB34.  these  instances  only  prove  that  acts  done  to  confirm 
the  lease  itself  are  nugatoiy»  and  that  the  estate  of 
the  le$see  remains  precisely  the  same  as  before  such 
acts  of  confirmation.  Here  the  former  owner  of 
the  stock  does  not  seek  to  confirm  the  title  of  the 
transferee  of  the  stock.  No  act  done  by  her  is 
done  eo  intuUu ;  it  is  perfectly  indiflferent  to  her 
whether  the  right  of  the  transferee  to  hold  the 
stock  is  strengthened  or  not  She  is  looking  only 
to  the  right  of  recovering  the  purchase  money ;  and 
ify  in  seeking  to  recover  that,  she  does  not  by  her 
election  make  the  right  of  the  purchaser  weaker, 
k  can  be-  no  objection  that  she  does  not  make  it 
better*  In  fact,  however,  the  interest  of  the  pur- 
chase of  the  stock  is  so  far  coUat^ally  and  inci« 
dentally  strengthened,  that,  after  recovering  the 
price  for  which  it  was  sold,  she  would  effectually  be 
estopped  from  seeking  any  remedy  against,  or  ques- 
tioning in  any  manner  the  title  of,  the  purchaser  of 
the  stock. 

As  to  the  second  objection,  it  may  be  admitted 
that  tiie  civil  remedy  is  in  all  cases  suspended  by  a 
felony  where  the  act  complained  of,  which  would 
otherwise  have  given  a  right  of  action  to  the  Plain- 
tiil^  is  a  felonious  act  Upon  this  gi'ound  Mrs. 
Keating  would  have  lost  any  right  of  action  which 
she  could  otherwise  have  had  against  Fauntleroy, 
for  the  wrongful  sale  of  her  stock  without  her  au- 
thority, by  reason  of  the  felony  committed  by  him, 
as  the  means  of  selling  the  stock.  But  this  prin-* 
ciple  does  not  apply  to  the  present  case,  upon  two 
grounds.  First,  none  of  the  present  Defendants  had 
any  privity  or  share  whatever  in  the  felonious  act. 
There  is,  thereibre,  no  felony  committed  by  them  in 
which  the  civil  right  arising  against  them,  supposing 
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it  to  exist,  can  merge  or  be  suspended :  they  are  inno^  1 BS*. 
cent  third  persons.  And,  secondly,  Fauntleroy,  the  ^^^^ 
person  guilty  of  the  forgery,  had  suffered  the  ex^ 
treme  penalty  of  the  law  before  the  action  was 
brought ;  tiot,  indeed,  for  the  commission  of  thisr 
particular  forgery,  but  of  another  of  the  same  na% 
ture ;  and  the  present  Plaintiff  having  given  to  the 
Bank  all  the  means  in  her  power  for  prosecuting  the 
felon,  it  became  impossible,  without  any  defitult  in 
her,  that  he  should  be  prosecuted  and  punished  for 
this  felony.  The  case,  therefore,  falls  within  the 
principle  laid  down  by,  though  not  within  the  pre- 
cise circumstances  of^  the  two  cases  that  were  cited 
at  the  bar:  DMokes  v.  Covene$gk\  and  Crosby  v. 
Leng.f 

As  to  the  ai^umentj  that  to  afiirm  this  sale  is  to 
affirm  a  felony,  that  point  may  be  considered  to 
have  been  decided  in  Stone  and  another  v.  Marsh 
and  otherst ;  with  which  decision  we  entirely  cojk 
cun  Lord  Tenterden  in  giving  the  judgment  of 
the  Court  of  King's  Bench  in  that  case,  puts  the 
question  in  page  565.  of  that  report  in  so  clear  a 
point  of  view,  that  it  will  be  better  to  transcribe 
his  words: — <*It  was  contended  that  the  maxim 
*^  of  ratifying  a  precedent  unauthorised  act,  and 
'*  taking  the  benefit  of  it,  cannot  apply  to  a  void  or 
*<  felonious  act,  and  that  here  the  plaintifis  were 
«*  seeking  to  ratify  the  felonious  act  of  Fauntleroy, 
**  and  were  making  that  act  the  ground  of  their 
<*  demand.  In  this  latter  assertion  lies  the  fallacy 
*^  of  the  defendants'  argument.  The  assertion  is 
<*  incorrect  in  fact  j  the  plaintifis  do  not  seek  to 
*<  ratify  the  felonious  act :  they  do  not  make  that 
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18S4.  ^*  act  the  ground  of  their  demand.  The  ground  of 
**  their  demand  is  the  actual  receipt  of  the  money 
"  produced  by  the  sale  and  transfer  of  their  an- 
"  nuities.  The  sale  was  not  a  felonious  act;  neither 
•*  was  the  transfer  nor  the  receipt  of  the  money. 
<<  The  felonious  act  was  antecedent  to  all  these> 
^*  and  was  complete  without  them,  and  was  only 
*<  the  inducement  to  the  Bank  of  England  to  allow 
"  the  transfer  to  be  made,"  We  think,  therefore, 
upon  the  reasons  above  given,  that  this  second  ob- 
jection falls  to  the  ground. 

•  Butit  is  objected,  thirdly,  that  the  proceeds  of  the 
sale  of  the  stock  never  came  into  the  hands  of  the 
Defendants  so  as  to  be  money  received  by  them  to 
the  use  of  the  Plaintiff ;  and  the  consideration  of 
this  objection  involves  two  questions :  First,  did  the 
money  actually  come  into  the  possession  of  the 
Defendants  ?  Secondly,  if  it  ever  was  in  their  pos- 
session, had  the  Defendants  the  means  of  knowledge 
whilst  it  remained  in  their  hands  that  it  was  the 
money  of  the  Plaintiff,  and  not  the  money  of 
Fauntleroy  ?  As  to  the  first  point,  the  special  ver- 
dict finds  expressly  that  Simpson,  the  broker,  paid 
the  sum  of  6013/.  2^.  6rf.,  being  the  amount  of  the 
sum  received  from  Tarbutt  (deducting  one  half  of 
the  usual  commission,)  by  a  check  payable  to  Marsh 
and  Company,  into  the  hands  of  Martin  and  Com- 
pany, to  the  account  of  Marsh  and  Company.  At 
the  precise  time  of  such  payment  therefore  there 
can  be  no  doubt  that  it  was  as  much  money  under 
their  control  as  any  other  money  paid  in  at  Martin 
and  Company's  by  any  customer  under  ordinary 
circumstances.  The  house  of  Marsh  and  Company 
might  have  drawn  the  whole  of  the  balance  into  their 
own  hands.    If  the  same  money  had  been  paid  into 
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Martin  and  Company's  as  the  produce  of  the  Plain-  ^^^^^\ 
tiflTs  stock,  sold  under  a  genuine  power  of  attorney, 
it  would  unquestionably  have  been  received  by  all 
the  Defendants  to  the  use  of  the  Plaintiff.  It 
would  not  the  less  be  money  received  by  the  part- 
ners of  the  firm,  because  (as  found  in  the  special 
verdict)  it  was  entered  in  the  account  as  "  cash  per 
"  Fauntleroy,*'  or  because  it  never  appeared  in  the 
house-book  or  any  other  books  of  Marsh  and  Com- 
pany, but  only  in  the  pass-book  of  that  firm,  with 
Martin  and  Company,  or  because  it  never  came 
into  the  yearly  balancing  of  the  house  of  Marsh 
and  Company,  or  in  any  other  manner  into  their 
books.  Those  several  circumstances  prove  no  more 
than  that  Fauntleroy,  one  of  the  partners,  deceived 
the  others  by  preventing  the  money  from  being 
ultimately  brought  to  the  account  of  the  house; 
but  as  between  them  and  the  person  by  the  sale  of 
whose  stock  it  was  produced,  we  think  the  fraud  of 
their  partner,  Fauntleroy,  in  the  subsequent  appro- 
priation of  the  money  afifords  no  answer,  after  it  has 
once  been  in  theirpower ;  and  that  it  was  so,  appears  * 
to  be  distinctly  stated  in  the  special  verdict. 

But  it  is  urged  that  the  present  Defendants  had 
no  knowledge  that  the  money  was  the  property  of 
the  Plaintiff,  being  perfectly  ignorant,  as  the 
special  verdict  finds,  of  the  commission  of  the 
forgery,  of  the  sale  of  the  stock,  or  the  payment 
of  the  produce  of  such  sale  into  their  account  at 
Martin  and  Company's.  It  must  be  admitted  that 
they  were  so  far  imposed  upon  by  the  acts  of  their 
partner  as  to  be  ignorant,  that  the  sum  above 
mentioned  was  the  produce  of  the  PlaintifTs  stock; 
but  it  is  equally  clear  that  the  Defendants  might 
have  discovered  the  payment  of  the  money,  and 
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1834.  the  source  froin  which  it  was  derived,  if  they  had 
used  the  ordinary  diligence  of  men  of  business.  If 
they  had  not  the  actual  knowledge,  they  had  all 
the  means  of  knowledge ;  and  there  is  no  principle 
of  law  upon  which  they  can  succeed  in  protecting 
themselves  from  responsibility  in  a  case  wherein  if 
actual  knowledge  was  necessary,  they  might  have 
acquired  it  by  using  the  ordinary  diligence  which 
their  calling  requires. 

As  to  the  last  ground  of  objection  to  the  Plain- 
tiff's right  to  recover,  it  is  argued  that  by  the 
agreement  into  which  she  entered  with  the  Bank, 
and  under  which  she  luis  received  from  the  time 
of  the  sale  the  dividends  which  would  have  be- 
come due,  she  has  disaffirmed  the  sale  with  a 
full  knowledge  of  all  the  facts,  and  therefore  can- 
not now  be  allowed  to  set  it  up  as  a  valid  sale. 
But  it  appears  to  us  that  it  is  sufficient  to  look  at 
the  terms  of  such  agreement  to  give  an  answer  to 
the  objection.  That  agreement  expressly  secures 
to  Mrs.  Keating  the  right  to  have  recourse  either 
to  the  Bank  or  the  present  Defendants  for  her  re- 
medyi  as  she  may  be  advised.  It  therefore  leaves 
the  question,  whether  the  sale  is  affirmed  or  not 
completely  in  uncertainty,  until  she  makes  her  elec- 
tion to  have  recourse  to  the  one  or  the  other ;  and 
the  agreement  is  one  which  causes  no  disadvan- 
tage to  the  right  of  the  Defendants,  who,  if  liable, 
can  only  be  liable  once  to  the  payment  of  money 
actually  received,  whether  the  Bank  have  in  the 
mean  time  advanced  the  dividends  or  not. 

Upon  the  whole,  therefore,  we  beg  to  state  our 
opinion  to  be,  that,  upon  the  question  which  has 
been  proposed  to  us  by  your  Lordships,  A.  has 
the  right  to  recover  the  produce  of  her  stock 
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against  the  surviving  partners  of  the  firm,  who  1834. 
received  it  under  the  circumstances  stated  in  the  ^^^^ 
special  verdict  in  an  action  for  money  had  and 
received  to  her  use. 

The  Lord  Chief  Justice  of  the  Common  Pleas 
desires  to  have  it  elpressly  understood,  that  he 
fully  concurs  in  the  opinion  now  delivered. 

In  consequence  of  this  opinion,  the  judgment 
of  the  Court  below,  upon  the  motion  of  the  Lord 
Chancellor,  was  affirmed  without  costs. 


3a  4 
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18S4. 


ENGLAND. 
(common  pleas;  king's  bench.) 

The  Mayor  and  Burgesses  1  ^i  •  .-^  •    x* 
of  Lyme  Regis       -        - }  ^*««'«^  "» ^"''^' 

Henry  Hoste  Henley^  Esq.  Defendant  in  Error. 

By  letters  patent,  lOCha.1.;  the  borough  or  town  and  pier 
^uay  or  cob  of  Lyme  Regis,  with  all  the  priTileges,  &c.y  to 
the  town  and  pier  quay  beloogiog,  were  granted  and  con- 
firmed to  the  Mayor  and  Burgesses  of  Lyme  Regis,  and 
Ibeir  successors^  to  hold,  &c.  in  fee  farm  for  ever.  The  letters 
patent  provided,  that  the  Mayor  and  Burgesses  and  their  suc- 
cessors should,  at  their  own  cost,  thenceforth  from  time  to 
time  for  ever»  well  and  sufficiently  repair,  maintain,  and  sup- 
port, as  often  as  il  should  be  necessary  or  expedient,  all  and 
singular  the  buildings,  banks,  sea-shores,  and  idl  other  mounds 
and  ditches  within  or  belonging  to  the  borough,  or  situate 
between  the  borough  and  the  sea,  and  also  the  pier  quay. 
The  Mayor  was  by  the  letters  patent  appointed  clerk  of 
the  market  within  the  borough,  with  the  fines.  Sec.  belongs 
ing  to  that  office;  and  to  the  Mayor  and  Burgesses  was 
granted  a  license  lo  dig  stones  and  rocks  in  any  places  within 
the  borough  out  of  the  sea,  and  on  the  sea-shore,  for  the 
reparation  of  the  port,  and  the  building  called  the  pier  quayi 
and  other  necessary  reparations  and  common  works  of  the 
town  and  borough  and  the  building  aforesaid. 

In  an  action  on  the  case  against  the  corporation,  the  dieclaration 
set  forth  the  letters  patent,  and  that  they  were  accepted  by 
the  corporation,  and  that  the  corporation  had  thenceforward 
enjoyed  the  benefits  and  profits  of  the  letters  patent ;  and 
that  the  Plaintiff  was  possessed  of  a  house  and  land  within 
the  borough,  and  abutting  on  the  sea-shore ;  and  that  there 
was  at  the  time  of  the  sealing  and  acceptance  of  the  letters 
patent,  a  sea-bank  between  the  borough  and  the  sea,  which 
formed,  and  of  right  ought  to  be,  a  protection  to  the  house 
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and  land  of  the  Plaintiff^  and  which  sea-bank  the  Defendants,  18S4- 
by  virtue  of  the  letters  patent,  and  their  acceptance,  were 
liable  to  repair  at  their  own  cost  as  often  as  might  be  neces- 
sary ;  and  that  for  want  of  such  repair  the  house  and  land  of 
the  Plaintiff  was  inundated  and  injured : 
Held,  after  verdict  upon  a  plea  of  not  guilty,  that  this  declar- 
ation disclosec^a  sufficient  cause  of  action. 


X  HIS  was  a  writ  of  error  upon  a  judgment  in 
the  Court  of  Common  Pleas*,  affirmed  by  the 
Court  of  King's  Bench.t 

In  Hilary  Term  7  and  8  Geo.  IV.,  an  action  was 
brought  by  the  Defendant  in  error  against  the 
Plaintifis  in  error,  in  the  Court  of  Common  Pleas, 
for  the  non-performance  of  certain  repairs  directed 
by  their  charter,  whereby  special  damage  had  been 
sustained.  The  declaration  in  the  first  count  stated 
as  follows: — For  that  whereas  heretofore,  and  be- 
fore  the  committing  of  the  grievances  by  the  said 
Defendants,  as  hereinafter  next  mentioned,  to  wit, 
on  the  20th  day  of  June,  in  the  10th  year  of  the 
reign  of  our  late  sovereign  Charles  I.,  to  wit,  at 
the  parish  of  Lyme  Regis,  in  the  county  of  Dorset, 
our  said  late  Lord  Sovereign,  by  his  certain  letters 
patent,  duly  sealed  in  that  behalf — after  reciting 
as  therein  is  recited  —  did  for  himself,  his  heirs  and 
successors  (amongst  other  things)  give,  grant,  and 
confirm  to  the  mayor  and  burgesses  of  Lyme  Regis 
aforesaid;  and  their  successors^  the  borough  or  town 
of  Lyme  Regis,  and  also  all  that  the  building 
called  the  pier  quay  or  cob  of  Lyme  Regis,  with 
all  and  singular  the  liberties,  privileges,  profits, 
franchises,  and  immunities  to  the  same  town,  or  to 
the  said  pier  quay  or  cob,  in  any  wise  howsoever 

•  5  Bing.  91.  t  S  Barn.  &  Ad.  77. 
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18S4.  belonging  or  appertaining:  to  have,  hold,  and 
enjoy  the  aforesaid  borough  or  town,  and  also  all 
that  the  building  aforesaid,  called  the  pier  quay 
or  cob  of  Lyme  Regis,  with  all  and  singular  the 
liberties,  franchises,  privileges,  and  immunities,  to 
the  aforesaid  mayor  and  burgesses  of  the  borough 
aforesaid,  and  their  successors :  to  the  only  and 
proper  use  and  behoof  of  the  said  mayor  and 
burgesses  of  the  borough  aforesaid,  and  their 
successors,  in  fee  farm  for  ever ;  yielding  of  fee 
farm  to  our  said  late  Sovereign  Lord  Charles  L, 
his  heirs  and  successors,  of  and  for  the  aforesaid 
borough  or  town,  with  its  liberties  and  franchises, 
as  in  the  said  letters  patent  in  that  behalf  men- 
tioned. And  our  said  late  Sovereign  Lord  Charles  I. 
did  further,  of  his  abundant  special  grace,  and  of 
his  certain  knowledge  and  mere  motion,  for  himself, 
his  heirs,  and  successors,  pardon,  remise,  and 
release  to  the  same  mayor  and  burgesses  of  the 
borough  or  town  aforesaid,  and  their  successors  for 
ever,  twenty-seven  marks,  parcel  of  thirty-two 
marks  of  the  farm  of  the  same  borough  and  the 
liberties  thereof^  anciently  by  letters  patent,  or  in 
any  other  manner  due :  Our  said  late  Lord  King 
Charles  L,  willing  not  that  the  same  mayor  and 
burgesses  of  the  borough  of  Lyme  Regis  aforesaid, 
in  the  county  of  Dorset  aforesaid,  or  their 
successors,  or  either  or  any  of  them,  should  be 
charged  of  the  further  portion  of  the  aforesaid 
farm  of  thirty-two  marks,  besides  the  aforesaid 
five  marks,  by  our  said  late  Lord  King  Charles  L, 
or  by  his  heirs,  justices,  sherifl^,  escheators,  clerks 
of  the  market,  or  bailiffi  or  ministers  of  him,  the 
late  King  Charles  L,  his  heirs  or  successors  whom- 
soever, or  of  the  arrearages  thereof;  but  that  they 
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and  their  successors,  against  our  said  late  King       1BS4. 
Charles  I.,  his  heirs  and   successors,  should  be 
thereafter  acquitted,  and  from  time  to  time  for 
ever  discharged  of  the  aforesaid  yearly  twenty- 
seven  marks,  parcel  of  the  aforesaid  yearly  thirty- 
two  marks,  any  statute,  act,  ordinance,  provision, 
or  any  charters  or  letters  patent  theretofore  made, 
by  any  of  our  said  late  King  Charles  I/s  pro- 
genitors, to  the  same  mayor  and  burgesses,  or 
their  predecessors,  to  the  contrary  thereof  in  any 
wise  notwithstanding.      And  that  the  aforesaid 
mayor  and  burgesses  of  the  borough  of  Lyme 
aforesaid,  and  their  successors,  all  and  singular  of 
the  buildings,    banks,   sea-shores,   and  all  other 
mounds  and  ditches  within  the  aforesaid  borough 
of  Lyme,  or  to  the  aforesaid  borough  in  any  wise 
belonging  or  appertaining,  or  situate  between  the 
same  borough  and  the  sea,   and  also  the    said 
building  there  called  the  pier  quay  or  the  cob, 
at  their  own  costs  and  expenses  thenceforth,  from 
time  to  time  for  ever,  should  well  and  sufficiently 
repair,  maintain,  and  support,  as  often  as  it  should 
be  necessary  or  expedient.     And  further,  of  his 
special  grace,  and  of  his  certain  knowledge  and 
mere  motion,  our  said  late  King  Charles  I.,  by  the 
said  letters  patent,   for  himself^    his    heirs   and 
successors,  did  grant  to  the  aforesaid  mayor  and 
burgesses  of  the    borough  aforesaid,   and    their 
successors,  that  the  mayor  of  the  same  borough 
for  the  time  being  for  ever  thereafter,  should  be 
clerk  of  the  market  within  the  borough  or  town 
aforesaid,  and  the  liberties  and  precincts  of  the 
same ;  and  that  the  mayor  of  the  borough  afwesaid 
for  the  time  being  should  do  and  execute,  and 
might  and  should  be  able  to  do  and  execute  there 
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iSS4f.       for  ever,  all  and  whatsoever  that  which  to  the  office 
*^^^^'      of  clerk  of  the  market  of  our  said  late  King  Charles 
•-  I.'s  household  there  pertained  to  be  done  and  per- 

formed;   so,  nevertheless,  that'  the  clerk  of  the 
market  of  our  said  late  King  Charles  I.'s  house- 
hold for  the  time  being,  together  with  the  aforesaid 
mayor  for  the  time  being,  might  exercise  the  office 
abovesaid,  and  intromit,  when  he  would,  to  do  any 
thing  which  pertained  to  the  office  of  clerk  of  the 
market  there,  in  the  borough  aforesaid,  and  the 
liberties  and  precincts  of  the  same.    And  further, 
our  said  late  King  Charles  !•,  of  his  abundant  special 
grace,  and  of  his   certain  knowledge   and  mere 
motion,  for  himself  and  his  heirs  and  successors,  did, 
by  the  said  letters  patent,  give  and  grant  to  the  said 
mayor  and  burgesses  of  the  said  borough  and  town 
aforesaid  and  their  successors,  all  and  singular  the 
fines,  amerciaments,  and  sums  of  money,  before  the 
said  clerk  of  the  market  of  the  town  or  borough 
aforesaid,  or  the  clerk  of  the  market  of  the  said 
late  King  Charles  I.,  or  his  deputy,  by  either  or 
any  of  the  inhabitants  of  the  borough  or  town 
aforesaid,  afler  the  date  and  making  of  the  said 
letters  patent,  forfeited,  or  thereafter  to  be  forfeited 
and   assessed  in  the  same  borough,  to  haye  and 
enjoy  to  the   same  mayor  and   burgesses  of  the 
borough  aforesaid,  and  their  successors,  to  the  use 
of  the  aforesaid  mayor  and  burgesses,  and  their 
successors  for  ever,  of  the  said  late  King  Charles  I.'s 
gift,  without  account,  or  any  other  thing  for  the 
same  to  our  said  late  King  Charles  I.,  his  heirs,  or 
successors,  in  any  wise  howsoever  to  be  rendered 
or  paid,  and  to  be  levied  by  their  own  servants 
and  ministers,  without  estreats  thereof  to  be  sent 
to  the  Exchequer  of  the  said  late  King  Charles  I. 
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And,  moreover,  of  his  more  ample  special  grace,  18S4. 
and  of  his  certain  knowledge  and  mere  motion,  the 
said  late  King  Charles  I.  did  will,  and  by  the  said 
letters  patent  did  for  himself,  his  heirs  and 
successors,  give  and  grant  to  the  said  mayor  and 
burgesses  of  the  borough  aforesaid,  and  their 
successors,  full  power,  authority,  and  license  from 
time  to  time  for  ever  to  dig  stones  and  rocks  in 
any  places  whatsoever,  within  the  borough  and 
parish  of  the  town  aforesaid,  out  of  the  sea  and  on 
the  sea-shore,  in  the  borough  and  parish  aforesaid, 
adjoining  to  the  said  borough  or  town,  for  the 
reparation  and  amendment  of  the  port  and  building 
aforesaid,  called  the  pi^r  quay  or  cob,  and  other 
necessary  reparations  and  common  works  of  the 
same  town  and  borough,  and  belonging  and  ap- 
pertaining to  the  buildings  aforesaid.  And  the 
said  late  King  Charles  L  did  also,  by  the  said 
letters  patent,  will  and  grant  to  the  aforesaid  mayor 
and  burgesses  of  the  borough  aforesaid,  and  their 
successors,  that  the  same  mayor  and  burgesses  and 
their  successors  should  have,  hold,  use,  and  enjoy, 
and  might  and  should  be  able  fully,  freely,  and 
entirely  to  have,  hold,  use,  and  enjoy  for  ever,  all 
the  liberties,  free  customs,  privileges,  authorities, 
acquittances,  and  licenses  aforesaid,  according  to 
the  tenor  and  eJfFect  of  the  said  letters  patent, 
without  the  let  or  impediment  of  the  said  late 
King  Charles  L,  his  heirs  or  successors  whomsoever, 
our  said  late  King  Charles  I.  willing  not  that  the 
same  mayor  and  burgesses  and  inhabitants  of  the 
borough  or  town  aforesaid,  or  either  or  any  of 
thein,  by  reason  of  the  premises,  or  either  or  any 
of  them,  should  be  thereof  hindered,  molested, 
aggrieved,  or  vexed,  or  in  any  thing  disturbed  by 
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1884.  him,  the  said  late  King  Charles  I.,  or  by  his  heirs,  or 
his  or  their  justices,  sheriflb,  escheators  or  other  the 
bailiffi  or  ministers  of  the  said  late  King  Charles  I., 
his  heirs  or  successors  whomsoever }  which  said 
letters  patent  the  mayor  and  burgesses  of  the 
borough  aforesaid,  afterwards  —  to  wit,  on  the  same 
day  and  year  aforesaid  ~-  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid,  duly  accepted,  and 
the  same  thence  hitherto  have  been,  and  still  are, 
one  of  the  governing  charters  of  the  said  borough  — - 
to  wit,  at  the  parish  aforesaid,  in  the  county  afore- 
said. And  the  said  Plaintiff  further  says  that  the 
said  mayor  and  burgesses,  from  the  time  of  their 
acceptance  of  the  said  letters  patent,  hitherto  have, 
had,  held,  received,  and  enjoyed  all  the  benefits, 
profits,  and  advantages  granted  to  them  by  such 
letters  patent,  as  aforesaid.  And  whereas  also^ 
before,  and  at  the  time  of  the  committing  of  the 
grievances  by  the  said  Defendants,  as  hereinafter 
next  mentioned,  the  said  Plaintiff  was  lawfully 
possessed  of  and  in  divers,  to  wit,  five  messuages, 
five  cottages,  five  buildings,  and  divers,  to  wit, 
twenty  closes  of  land  with  the  appurtenances,  si- 
tuate and  being  in  the  county  aforesaid,  to  wit,  in 
the  borough  aforesaid.  And  whereas  also,  before, 
and  at  the  time  of  the  committing  of  the  grievances 
by  the  said  Defendants,  as  hereinafter  next  men- 
tioned, divers,  to  wit,  five  other  messuages,  five 
other  cottages,  five  other  buildings,  and  divers,  to 
wit,  twenty  closes  of  other  land,  with  the  appurten- 
ances^ situate  and  being  in  the  county  aforesaid,  to 
wit,  in  the  borough  aforesaid,  were  in  the  possession 
and  occupation  of  divers  persons,  as  tenants  thereof 
respectively  to  the  said  Plaintiff ;  the  reversion 
thereof  then  and  still  belonging  to  the  said  Plain- 
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tiff-—  to  wit,  at  the  parish  aforesaid,  in  the  county  18S4. 
aforesaid  —  all  which  said  several  messuages,  cot-  ^^Zion 
tages,  buildings,  and  closes  of  land,  with  the 
appurtenances  before  and  at  the  times  of  the  com- 
mitting of  the  several  grievances  by  the  said  De- 
fendants, as  hereinafter  next  mentioned,  were  abutt- 
ing on  or  near  the  sea-shore  there  «^  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid.  And 
whereas  also,  before  and  at  the  time  of  sealing  of 
the  said  letters  patent,  and  acceptance  thereof,  as 
aforesaid,  by  the  said  mayor  and  burgesses,  and 
also  at  the  time  of  the  committing  of  the  several 
grievances  by  the  said  Defendants,  as  hereinafter 
next  mentioned,  divers,  to  wit,  ten  buildings,  ten 
banks,  ten  sea-shores,  and  ten  mounds,  had  been, 
and  were  then  respectively  standing  and  being 
within  the  borough  of  Lyme  Regis  aforesaid ;  and 
divers,  to  wit,  ten  other  buildings,  ten  other  banks, 
ten  other  sea-shores,  and  ten  other  mounds,  had 
been,  and  respectively  were  belonging  and  apper- 
taining to  the  said  borough ;  and  divers,  to  wit,  ten 
other  buildings,  ten  other  banks,  ten  other  sea- 
shores, and  ten  other  mounds,  had  been,  and  were 
at  those  times  respectively  standing,  and  being,  and 
situate  between  the  said  borough  and  the  sea,  to 
wit,  in  the  borough  aforesaid  ;  all  which  said 
buildings,  banks,  sea-shores,  and  mounds  respec- 
tively, at  the  times  of  the  committing  of  the  several 
grievances  by  the  said  Defendants,  as  hereinafter 
next  mentioned,  were  near  to,  and  then  and  there 
constituted  and  formed,  and  were  a  protection  and 
safeguard,  and  still  of  right  ought  to  form  and  be 
a  protection  and  safeguard  to  the  said  several  mes- 
suages, cottages,  buildings,  and  closes  of  Iand» 
with  the  appurtenances  aforesaid,  and  then  and 
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ldS4.        there  hindered  and  prevented,  and  still  of  right 
ought  to  hinder  and  prevent,   the  sea,  and  the 
ivaves  and  waters  thereof^  from  running  or  flowing 
in,  upon,  against,  or  over  the  said  several  messuages, 
cottages,  buildings,  and  closes  of  land  aforesaid  ; 
and  all  which  buildings,  banks,   sea-shores,   and 
mounds,  the  said  Defendants,  at  the  times  of  the 
committing  of  the  several  grievances  by  them,  as 
hereinafter  next  mentioned,  were  under,  and  by 
virtue  and  in  pursuance  of  the  aforesaid  letters 
patent,  and  the  acceptance  thereof,  as  aforesaid, 
liable  to,  and  ought,  at  their  own  proper  costs  and 
charges,  well  and  sufficiently  to  have  repaired,  main- 
tained,  and  supported,  and  still  are  liable  to,  and 
ought  at  their  own    proper   costs  and  charges, 
well    and    sufficiently  to    repair,    maintain,    and 
support,    when    and    so  often  as    it  should  or 
might  have  been,  or  shall  or  may  be  necessary  or 
expedient  so  to  do,  so  as  to  prevent  damage  or  in- 
jury to  the  said  messuages,  cottages,  buildings,  and 
closes  of  the  said  Plaintiff,  by  the  sea,  or  the  waves 
or  waters  thereof,  to    wit,  at    the    parish    afore* 
said,  in  the  county  aforesaid.     Yet  the  said  De- 
fendants, well  knowing  the  premises,  and  not  re- 
garding the  said  letters  patent,  nor  their  duty  in 
that  behalf,  but  contriving,  and  wrongfully  and  un- 
justly intending  to  injure,  prejudice,  and  aggrieve 
the  said  Plaintifl^  and  to  deprive  him  of  the  use 
and  benefit  of  his  several   messuages,    cottages, 
buildings,  and  closes  in  this  count  first  above  men* 
tioned,  and  also  to  injure,  prejudice,  and  aggrieve 
him,  the  said  Plaintiff,  in  his  reversionary  interest 
of  and  in  the  said  messuages,  cottages,  buildings, 
and  closes,   in   this   count  secondly  above  men-* 
tioned,  so  being  in  the  possession  and  occupation 
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of  the  said  persons,  as  tenants  thereof  to  him,  the  1834. 
said  Plaintiff,  as  aforesaid  ;  and  in  which  he,  the 
said  Plaintiff,  was  so  interested,  as  aforesaid,  here- 
tofore, to  wit,  on  the  1st  day  of  January,  in  the 
year  of  our  Lord  18^1,  and  from  thence  for  a  long 
space  of  time,  to  wit,  continually  until  the  com- 
mencement of  this  suit,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid,  wrongfully  and  un- 
justly suffered  and  permitted  the  said  buildings, 
banks,  sea-shores,  and  mounds,  to  be  and  continue ; 
and  the  same,  during  all  the  time  aforesaid,  were 
ruinous,  prostrate,  fallen  down,  washed  down,  out 
of  repair,  and  in  great  decay,  for  want  of^due,  need- 
ful, proper,  and  necessary  repairing,  maintaining, 
and  supporting  of  the  same,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid ;  by  means  of 
which  said  several  premises,  the  sea,  and  the  waves 
and  waters  thereof,  afterwards,  to  wit,  on  the 
same  1st  day  of  January,  in  the  year  of  our  Lord, 
.1821,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
ran  and  flowed  with  great  force  and  violence  in, 
upon,  under,  over,  and  against  the  said  several 
messuages,  cottages,  buildings,  and  closes  of  the 
said  Plaintiff,  and  in  which  he  was  so  interested,  as 
aforesaid  j  and  thereby  then  and  there  greatly  in- 
undated, damaged,  injured,  undermined,  washed 
down,  beat  down,  prostrated,  levelled,  and  destroy- 
ed the  said  several  messuages,  cottages,  and  build- 
ings, and  the  materials  of  the  same  messuages,  cot- 
tages, and  buildings,  together  with  divers,  to  wit, 
10,000  cart  loads  of  the  earth  and  soil,  and  divers, 
to  wit,  five  acres  of  the  said  several  closes,  were 
washed  and   carried  away,  to  wit,   at  the  parish 
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18S4.  aforesaid,  in  the  county  aforesaid  ;  by  means  of 
which  said  several  premises,  the  said  Plaintiff  not 
only  lost,  and  was  deprived  of  the  use,  benefit,  and 
enjoyment  of  his  said  messuages,  cottages,  build- 
ings, and  closes  in  this  count  first  above  mentinoed, 
but  was  also  thereby  then  and  there  greatly  injured, 
prejudiced,  and  aggrieved  in  his  reversionary  estate 
and  interest  of  and  in  the  said  several  messuages, 
cottages,  buildings,  and  closes,  in  this  count 
secondly  above  mentioned,  so  being  in  the  posess- 
sion  and  occupation  of  the  said  persons,  as  tenants 
thereof  to  the  said  Plaintifl^  as  aforesaid,  and  in 
which  the.  said  Plaintiff  was  so  interested,  as  afore- 
said. And  the  said  Plaintiff  hath  been  and  is,  by 
means  of  the  premises  aforesaid,  otherwise  greatly 
injured  and  damnified,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid. 

There  were  other  counts,  stating  a  liability  to 
the  same  repairs  by  prescription ;  and  others,  stat- 
ing it  by  reason  of  the  possession  of  certain  closes. 
The  Defendants  below  pleaded  the  general  issue. 

The  cause  came  on  to  be  tried  before  Mr.  Justice 
Littkdale  at  the  spring  assizes  for  the  county  of 
Dorset,  in  1828,  when  the  jury  found  a  verdict  for 
the  Plaintiff  below,  on  the  first  count  of  the  declar- 
ation, with  100/.  damages ;  and  were  discharged 
from  giving  any  verdict  upon  the  other  counts. 

In  Easier  Term,  1828,  a  motion  in  arrest  of 
judgment  was  made,  in  the  Court  of  Common 
Pleas,  by  the  Plaintiffs  in  error;  but  in  Trinity 
Term,  1828,  judgment  was  given  for  the  Defendant 
in  error,  with  100/.  damages,  and  costs  67^/.  10^. 

The  Plaintiffs  in  error  thereupon  brought  a  writ 
of  error,  returnable  in  the  Court  of  King's  Bench, 
where, -in  Michaelmas  Term,  18S1,  the  judgment 
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of  the  Court  of  Common  Pleas  was  affirmed  by  the 
judgment  of  Lord  Tenterden^  and  two  other  judges 
of  that  court,  but  without  the  express  concurrence 
of  the  remaining  judge. 

Upon  that  judgment  the  present  writ  of  error  was 
brought 

For  the  Plaintiff  in  error,  Mr.   Seijeant  Mere^ 
wether  and  Mr.  Erie. 

Upon  the  record  there  is  nothing  to  shew  a 
liability  to  repair  by  reason  of  tenure.  The  quota- 
tions in  the  court  below  from  Callisare  of  doubtful 
authority,  and  controlled  by  other  passages  in  the 
same  author.*  The  main  question  is,  whether  the 
King  can,  by  charter,  create  such  a  liability  being 
a  new  duty ;  for  it  is  not  in  proof  that  there  was  any 
liability  to  repair  the  sea  walls  before  the  charter, 
nor  is  there  any  authority  to  shew  that  the  accept- 
ance of  a  grant  from  the  King  could  raise  such  a 
liability.  If  the  grantees  fail  in  the  performance  of 
the  condition  the  King  may  revoke  the  grant.t 
The  judgment  in  the  courts  below  rests  upon  the 
assumption,  that  the  corporation  is  liable  to  indict- 
ment for  non-repair.  But  if  the  occupiers  of  land 
abutting  on  the  sea  are  liable  in  the  first  place,  ap« 
cording  to  the  opinion  of  Callis  t^  an  agreement  to 
undertake  that  liability  even  by  a  corporation 
aggregate  upon  consideration,  and  in  a  matter  of 
public  interest,  will  not  subject  the  parties  to  in- 
dictment: Rex  V.  Mayor  qf  Liverpool  %j  nor  release 
those  who  were  before  liable:  Regina  v.  the  Duchess 
of  Buccleugh.\\    The  charter  operates  merely  as  a 

*  See  Callis  on  Sewers,  pp.2.  115.  117»  118, 
t  Rolls  Abr.  Com.  Dig.  tit.  Franchise, 
i  P.  115.  §  S  East,  86.  ||  1  Salk.  558. 
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}^^\     private  covenant  between  the  King  and  the  corpo- 
ration. 

There  is  no  authority  for  the  liability  here 
claimed.  The  cases  cited  by  the  Court  of  King's 
Bench,  in  giving  judgment  in  this  case,  relate  to 
liabilities  by  reason  of  Prescription,  or  of  Tenure^ 
or  of  Acts  qf  Parliament,  or  oi' Nuisances  to  Public 
Rights  •  /  and  not  to  any  liability  arising  from  the 
acceptance  of  a  grant  from  the  King.  Popham  v. 
the  Prior  qf  Breamoref,  Keighlejfs  Caset,  the 
Mayor  ofLynnw.  Turner  %,  Churchman  v.  Tun- 
stal%  the  case  of  a  common  ferryman,  and  Paine  v. 
Partrich^,  were  all  cases  founded  on  prescription 
and  immemorial  usage.  That  the  Plaintiffs  are 
liable  because  they  are  a  corporation  is  argued  from 
an  expression  in  Russell  v.  the  Men  qf  Devon.**  It 
is  ^Ltnere dictum,  and,  as  a  decision,  would  be  opposed 
to  Res  v.  the  Mayor  qf  Liverpool  ff,  and  Harris  v. 
Baker  tt*  The  cases  of  public  officers  stand  upon 
the  specialty  of  acts  of  Parliament,  and  have  no 
application  to  such  a  case  as  this. 

The  remedies  for  the  non-performance  of  such 
repairs  as  are  directed  by  the  charter  of  Charles  I., 
are  pointed  out  by  the  act  of  43  Elizabeth,  chap.  4., 
and  by  numerous  authorities §§,  to  be  either  a 
suit  in  the  Court  of  Chancery,  to  compel  a  proper 

•  Vide  as  to  Prescription,  Paine  v.  Partrich^  Carth.,  194s 
Tenure,  12  H.  VII.  18.  Acts  of  Parliament,  Rex  v.  Inhabitants 
ofKent^  13  East,  220. ;  Rex  v.  Inhabitants  qf  Lindsay^  14  East, 
317.;  Rex  v.  Kerrison,  3  M.  and  S.  526.  Nuisances  to  public 
Rights,  Rex  v.  Sloughlon,  2  Saund.  1 57. 

t  11  Hen.  4.  82.  t  10  Rep.  139  a.  §  Cowp.86. 

II  Hardr.  162.  f  Show.  255.;  Cuth.  191. 

•*  2  T.  R.  667.  tt  3  East,  86.        tt  *  M.>&  S.  27. 

§§  4f  Viner,  476.  and  the  Cases  there  collected  Co.  Dig. 
Franchises,  Y.  3. 
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application  of  the  funds  granted,  or  a  proceeding      }^^\ 
on  the  part  of  the  King  for  a  forfeiture  of  the 
franchise. 

It  appears  by  the  statute,  1.  Geo.  IV.,  c.  99.>  for 
improving  and  maintaining  the  harbour  pier  or  cob 
at  the  port  and  borough  of  Lyme  Regis,  that  the 
funds  granted  by  the  charter  are  inadequate  to  the 
repairs  directed  :  it  seems,  therefore,  absurd  to 
suppose  that  any  private  prosecutor  or  Plaintiff 
should  be  able  to  compel  the  application  of  the 
funds  granted  by  the  King  for  public  purposes,  to 
repairs  beneficial  to  himself  individually,  while 
repairs  required,  for  the  general  protection  of  the 
town  and  port  are  lefl  undone.  If  the  proper  re- 
medies were  adopted,  the  application  of  the  funds 
granted  according  to  the  intention  of  the  King  in 
granting  them,  would  be  a  defence. 

The  declaration  states  the  banks  and  mounds  to 
be  a  protection  to  the  property  of  Mr.  Henley  and 
not  of  the  public.  The  complaint  is,  therefore,  of 
a  private  and  not  a  public  injury. 

For  the  Defendant  in  error,  Mr.  FoUett. 

The  benefits  under  the  charter,  remission  of  rent 
and  license  to  dig  stones,  which  the  corporation  has 
enjoyed  ever  since  the  grant,  were  the  consideration 
for  the  performance  of  the  duty,  they  cannot  accept 
the  grant  and  reject  the  burthen :  Tlte  King  v. 
WestwQod^f  Brett  v.  Cumberland.^  The  charter 
has  imposed  a  duty  in  which  the  public  are  in- 
terested.  For  the  neglect  of  that  duty  indictment 
will  lie  at  the  suit  of  the  public,  or  an  action  by  a 
.  private  person :  Herbert  v.  Pagett,  Lane  v.  Cotton  $, 

•  4  B,  &  C,  781.  4  Bligh,  N.  S.  213. 

t  Cro.  Jac.  399.  521.  t  ^  ^^v.  64.  §  1  Salk.  17. 
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18S4.       Com.  Dig.  Action  on  Case,  A.  2,  A.  3,  Peter  v. 
KendiO^ 

It  is  a  general  principle  of  law,  that  every  breach 
of  public  duty  or  neglect  of  what  the  party  is  bound 
to  perform,  working  wrong  or  loss  to  another,  is 
injurious  and  actionable:  Sutton  v.  Johnstone^ 
1  Term.  Rep.  509 ;  Russell  v.  Men  qf  Devon^ 
9  Term  Rep.  6©7. 

On  this  principle  is  founded  the  right  of  action 
against  slierifis,  justices,  constables,  &c  against  a 
keeper  of  records,  Hubert  v.  Paget  f ;  against  a 
ferryman,  for  n^lecting  to  keep  his  boat,  P/^fne  v. 
Parirkht ;  Churchman  v.  Tunstal%  ;  and  against  a 
corporation  for  not  repairing  a  creek  of  the  sea, 
Mayor  of  Lynn  v.  Turner.^  By  the  charter  granted 
to  the  Plaintiffs,  the  King  mils  that  the  Plaintifi 
shall  repair  the  sea  walls :  they  accept  the  chapter^ 
and  by  their  acceptance  the  words  of  the  King 
enure  as  a  covenant  by  the  Plaintiffi :  BretfsCa$e.% 
They  neglect  their  duty,  by  which  the  Defendant 
sustains  a  serious  loss ;  and  this  gives  him  a  right  of 
action  against  di^n. 

The  duty  imposed  affects  the  public  interest,  and 
the  charter  is  therefore  granted  in  exercise  of  the 
royal  prerogative,  ;and  is  not  like  the  indenture 
of  subjects.  The  Plaintiffs  are  liable  by  reascm 
of  their  tenure  of  ilie  town  or  borough  :  Callis, 
p.  117.  They  are  also  liable  by  reason  of  their 
possession  of  the  walls  themselves:  Callis,  p.  115. 
The  declaration  sufficiently  alleges  both  these  liabi- 
lities,  and  does  not  aver  an  obligation  more  exten- 
sive than  the  duty  required  by  the  charter.    That 

•  6  B.  &  C.  703.  t  1  Lev.  Rep.  64. 

X  Show.  255.;  Carth.  191.  $  Hadr.  163. 

B  Cowp.  Rep.86.  f  Cro.Jac.399. 
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tbey  were  in  possession  of  the  borough,  the  walls  1834. 
and  banks,  cannot  be  denied  after  verdict  The 
grant  and  the  condition  are  set  forth  in  the  declara- 
tion }  the  consideration  for  the  duty  appears;  and 
the  party  injured  by  neglect  of  the  duty  has  a  right 
of  action :  Keighlej^s  Case.^  In  The  King  v.  Kerri" 
son  t,  the  obligation  annexed  to  the  grant  did  not 
a|)pear.  A  corporation  may  be  bound  to  the  per- 
formance  of  a  public  duty  without  holding  land. 
But  in  this  case  land  was  granted  by  the  charter ; 
and  they  come  under  the  strict  liability  ratione 
tenuras. 

At  the  conclusion  of  the  argument  the  follow- 
ing question  was  proposed  by  the  House,  for  the 
opinion  of  the  Judges :  — 

The  declaration  in  an  action  on  the  case  against 
a  corporation  states,  that  before  the  committing  of 
the  grievances  by  the  Defendants,  the  King,  by  his 
letters  patent  duly  sealed,  did  give,  grant,  and  con- 
firm to  the  corporation  and  their  successors,  the 
borough  or  town  of  Lyme  Regis,  also  all  that  the 
building  called  the  pier  quay  or  cob  of  Lyme  Regis 
with  the  liberties,  franchises,  privileges,  and  immu- 
nities to  the  same  town,  pier  quay  or  cob  in  any  wise 
belonging  to  the  only  proper  use,  and  behoof  of  the 
corporation,  in  fee-farm  for  ever,  yielding  of  fee- 
farm  to  the  King  as  in  the  letters  patent  mentioned; 
and  that  the  King  thereby  released  to  the  corpora- 
tion part  of  an  ancient  sum  of  money  due  from 
them  annually,  willing  that  the  corporation  should 
be  thereof  acquitted,  and  that  the  corporation  and 
their  successors,  all  and  singular  of  the  buildings, 
banks,  sea-shores,  and  all  other  mounds  and  ditches 

•  10  Rep.  1S9.  t  3  M,  &  S.  526. 
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lS34f.       within  the  said  borough,  or  to  the  said  borough  in 
any  wise  belonging  or  appertaining,  or  situate  be* 
tween  the  said  borough  and  the  sea,  and  also  the 
said  building  called  the  pier  quay  or  the  cob,  at 
their  own   costs  and   expenses  thenceforth  from 
time  to  time  for  ever,  should  well  and  sufficiently 
repair,  maintain,  and  support  as  often  as  it  should 
be  necessary  or  expedient :  that  the  King  also  by 
the  same  charter  granted  fines  and  amerciaments 
before  the  clerk  of  the  market  without  account, 
and  a  license  to  dig  stones  without  the  borough 
and  parish  of  the  town  out  of  the  sea  and  on  the 
sea-shore,  for  the  reparation  and  amendment  of  the 
port  and  the  said  pier  quay  or  cob,  and  other  ne- 
cessary reparations  and  common  works  of  the  same 
town  and  borough,  and  belonging  and  appertain- 
ing to  the  buildings  aforesaid.     The  declaration 
then  avers  that  the  charter  was  duly  accepted,  and 
from  thence  hath  been,  and  still  is,  a  governing 
charter  of  the  borough,  and  that  the  corporation 
from  the  time  of  that  acceptance  hitherto,  have 
had,  held,  received  and  employed  all  the  benefits^ 
profits,   and  advantages  granted  to  them  by  the 
said  letters  patent     It  then  proceeds  to  state  that 
the  Plaintiff  was  at  the  time  of  the  committing  of 
the  grievances,  lawfully  possessed  of  a  messuage 
and  land  in  the  county  aforesaid,  to  wit  in  the  said 
borough  which  were  before  and  at  those  times 
abutting  on  or  near  the  sea-shore.     That  a  build- 
ing,  bank,  and  sea-shore  within  the  borough,  a 
building,  bank,  or  sea-shore  belonging  and  apper- 
taining to  the  borough,  and  a  building,  bank,  or 
sea-shore,  situate   between   the  borough  and  the 
sea,  all  which  were  there  at  the  time  of  the  sealing 
and  acceptance  of  the  letters  patent,  and  at  the 
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lime  of  the  committing  of  the  grievances,  and  at  18t94» 
the  last  mentioned  time,  were  near  to,  and  consti- 
tuted and  formed,  and  were  a  protection  and  safe- 
guard, and  still  of  rigiit  ought  to  be  so,  to  the 
Plaintiff's  messuage  and  land  aforesaid  ;  and  then 
hindered  the  sea  from  flowing  upon  and  over  that 
messuage  and  land ;  and  which  buildings,  banks, 
s^a-shores  and  mounds,  the  Defendants  were  at 
those  times  by  virtue  of  the  said  letters  patent  and 
acceptance,  liable  to  repair  at  their  own  proper 
costs  and  charges,  as  oflen  as  it  might  be  necessary 
or  expedient  to  do  so.  A  breach  is  then  assigned 
that  the  corporation  wrongfully  permitted  the  said 
buildings,  banks,  sea-shores,  and  mounds,  to  be  out 
of  repair  for  want  of  due,  proper,  and  necessary 
repairing  of  the  same  by  means  of  which,  the 
Plaintiff''s  house  and  land  was  inundated  and 
injured. 

After  a  verdict  upon  a  plea  of  not  guilty,  is  this 
declaration  good,  and  does  it  disclose  a  sufficient 
cause  of  action  by  the  Plaintiff  against  the  corpo- 
ration ? 

The  further  consideration  of  the  case  was  then 
adjourned. 

On  the  25th  of  June,  the  opinion  of  the  Judges 
was  read  in  the  House  by  Mr.  Justice  Park. 

After  stating  the  question  proposed,  it  proceeded 
as  follows :  — 

In  order  to  make  this  declaration  good,  it  must 
appear,  first,  that  the  corporation  are  under  a  legal 
obligation  to  repair  the  place  in  question ;  secondly, 
that  such  obligation  is  matter  of  so  general  and 
public  concern,  that  an  indictment  would  lie 
against  the  corporation  for  non-repair }  thirdly^ 
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iSSi.       that  the  place  in  question  is  out  of  repair,  and, 
LTi^Moii     ^^^*'y»  *'^^'  *^®  Plaintiff  has  sustained  some  pecu* 
liar  damage  beyond  the  rest  of  the  King's  subjects 
by  such  want  of  repair. 

The  third  and  last  requisites  are  admitted  to  be 
averred  in  this  declaration,  and  with  sufficient 
words,  at  least  sifler  verdict  The  doubt  in  this 
case  arises  upon  the  first  and  second  requisites. 
With  regard  to  the  first,  it  is  argued  that  the  cor- 
poration  have  not,  by  acceptance  of  the  charter^ 
stated  in  the  declaration,  incurred  any  legal  obli- 
gation whatever  as  to  the  repair  of  the  place  in 
question ;  that  the  charter  does  not  contain  a 
grant  on  condition  that  the  corporation  shall  repair, 
but  merely  an  expression  of  the  King^s  will  that 
they  shall  repair. 

Looking  at  the  words  of  the  charter  as  stated  in 
the  declaration,  we  are  of  opinion  that  it  does 
cast  upon  the  corporation  an  obligation  to  repair ; 
which  they  by  accepting  the  charter  have  adopted. 
The  King  grants  and  confirms  to  the  corporation, 
the  town  or  borough,  and  the  pier,  with  the  liber- 
ties, franchises,  priveleges,  and  immunities  to  the 
same  belonging  in  fee-farm  for  ever,  yielding  of 
fee-farm  to  the  King  as  therein  mentioned ;  and 
the  King  remits  part  of  an  ancient  rent,  willing  that 
the  corporation  should  be  thereof  acquitted ;  and 
then  the  charter  goes  on  in  these  words :  —  "  And 
**  that  the  corporation  and  their  successors,  all  and 
"  singular  of  the  buildings,  banks,  and  sea-shores, 
<<  and  all  other  mounds  and  ditches  within  the  said 
«*  borough,  or  to  the  said  borough  in  any  wise  be- 
<<  longing,  or  appertaining,  or  situate  between  the 
<<  said  borough  and  the  sea,  and  also  the  said  build- 
<<  ing  called  the  pier  quay  or  the  cob  at  their  own 
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**  costs  and  expenses  thenceforth  from  time  to  time       1834. 
"  for  ever,  should  well  and  sufficiently  repair,  main- 
**  tain,  and  support  as  oflen  as  it  should  be  neces*- 
"  sary  or  expedient" 

Now  these  words  are  undoubtedly  an  expression 
of  the  King's  will,  that  the  corporation  should  re- 
pair ;  but  they  are  not  the  less  a  condition  on  that 
account :  on  the  contrary,  they  show  the  consider- 
ation for  the  grant,  the  motive  inducing  the  King 
to  make  the  grant,  and  consequently  the  terms  and 
conditions  on  which  the  grant  was  to  be  accepted. 
What  effect  such  words  might  have  in  a  grant  from 
one  subject  to  another,  it  is  not  necessary  to  deter- 
mine :  such  a  grant  between  subjects  is  matter  of 
contract  and  bargain  strictly  so  speaking ;  but  a 
grant  from  the  King  to  a  subject  is  matter  of  favour, 
and  the  language  used  will  be  found  to  vary  ao* 
cordingly.  Independently  of  authorities  we  should 
have  come  to  this  conclusion :  but  the  case  of  Brett 
v.  Cumberland^  seems  to  us  to  be  decisive  of 
question.  That  was  an  action  of  covenant  by  the 
assignee  of  King  James  I.  against  the  executors  of 
the  lessee  of  a  mill  under  letters  patent  of  Queen 
Elizabeth  sealed  with  her  seal  only,'  and  contain- 
ing these  words  :  —  Et  praedictus  Willielmus  exe- 
cutores  et  assignati  sui  praedictum  molendinum 
et  domus  et  aedificia  inde,  sufficienter  reparabunt 
The  first  question  was  whether  these  words  in  the 
letters  patent,  to  which  the  Queen's  seal  only  was 
affixed,  shall  enure  as  a  covenant  to  bind  the  lessee 
and  his  assigns ;  and  it  was  resolved  <<  that  it  should : 
*<  for  the  lessee  takes  thereby  because  it  is  matter  of 
"  record.  Although,  in  show,  they  are  the  words  of 
*^  the  lessor  only,  yet  he  accepting  thereof  and  en- 
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18S*.       "joying  it,  it  is  as  well  his  covenant  in  fact,  and 
•«  shall  bind  him  as  strongly  as  if  it  had  been  a 
••  "  covenant  by  indenture."     So  in  the  charter  in 

question,  the  words  are  in  show,  the  words  of  the 
King  only;  but  the  corporation  having  accepted  the 
charter,  and  enjoyed  the  benefits  of  it,  as  is  averred 
in  the  declaration,  they  are  as  strongly  bound  as  if 
they  had  covenanted  expressly  by  an  indenture. 

The  second  requisite  is  in  truth  that  upon  which 
this  case  wholly  turns ;  viz.,  that  the  obligation 
must  be  a  matter  of  so  general  and  public  concern, 
that  an  indictment  will  lie  for  the  breach  of  it. 
Now  this  depends  principally  upon  the  construc- 
tion which  ought  to  be  put  upon  the  words  of  the 
charter.  They  are  undoubtedly  of  a  very  general 
nature,  —  **  All  and  singular  the  buildings,  banks, 
<«  sea-shores,  and  all  other  mounds  and  ditches 
"  within  the  said  borough,  or  to  the  said  borough 
"  belonging,  or  situate  between  the  said  borough 
"  and  the  sea."  It  is  asked.  Do  these  words  em- 
brace every  little  ditch  or  bank  within  the  limits 
of  the  borough  whether  public  or  private ;  and  if 
not,  where  is  the  limit?  The  answer  is,  that  they 
enibrace  only  such  buildings,  banks,  sea^shores, 
mounds,  and  ditches,  within  or  belonging  to  the 
borough,  or  situate  between  the  borough  and  the 
sea,  as  form  part  of  the  defences  and  safeguard  of 
the  borough  against  the  encroachments  of  the  sea. 
This  may  be  gathered  from  the  context,  from  the 
word  **  sea-shores,**  from  the  expression  «*  situate 
«*  between  the  borough  and  the  sea,**  and  from  the 
obvious  intention  and  scope  of  the  charter  as  stated 
in  the  declaration. 

It  seems  to  us  that  such  construction  and  limita- 
tion of  the  words  is  jiecessary  in  order  to  give  tliia 
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part  of  the  charter  any  meaning,  and  that  no  vio-       iaS4. 
lence  is  done  either  to  the  grammatical  or  reason- 
able sense  of  the  words  by  such  construction. 

If  so,  the  next  question  which  arises  is,  whether 
the  keeping  up  the  sea  defences  of  a  town  or  bo- 
rough is  matter  of  general  and  public  concern.  It 
is  said  that  the  repair  of  a  highway  or  a  bridge  is 
matter  of  public  concern,  because  all  the  King's 
subjects  may  have  occasion  to  use  it.  And  why 
may  not  all  the  King's  subjects  have  occasion  to 
reside  in,  or  to  pass  through,  the  town  and  borough 
of  Lyme  ?  It  may  be  difGcult  to  define  precisely 
over  what  quantity  of  land,  or  to  how  large  a  dis- 
trict any  benefit  must  be  extended  in  order  to  ren- 
der such  benefit  a  matter  of  general  and  public 
Concern  ;  but  surely  no  danger  or  inconvenience 
can  arise  from  holding  that  it  is  sufficient  if  such 
benefit  extend  to  a  whole  town  or  borough.  But 
it  is  said  that  even  if  the  repair  of  the  sea  defences 
of  a  town  or  borough  be  matter  of  general  and 
public  concern  ;  yet  that  the  declaration  in  this 
case  does  not  shew  that  the  particular  <*  buildings, 
*<  banks,  sea-shores,  mounds,  or  ditches,"  alleged 
to  be  out  of  repair  are  part  of  the  sea  defences  of 
the  borough  ;  nor  is  it  expressly  averred  that  the 
public  had  any  interest  in  them.  The  answer  is, 
that  the  buildings,  banks,  sea-shores,  mounds,  or 
ditches  in  question,  are  described  in  the  declara- 
tion in  the  very  words  used  in  the  charter  as  set 
out  in  the  declaration,  and  are  expressly  averred 
to  have  been  in  existence  at  the  time  when  the 
'  charter  was  granted  and  accepted  ;  and  it  is  also 
expressly  averred  that  the  corporation  were  liable 
under  the  charter  to  repair  them.  Now  these 
words  in  the  averments  of  the  declaration  must  be 
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1SS4.  undei^stood  in  the  same  sense  as  the  same  words  in 
the  charter ;  and  as  we  are  of  opinion  that  the  true 
construction  of  them  in  the  charter  is  to  understand 
them  as  limited  to  the  sea  defences  of  the  borough^ 
so  we  think,  that  they  are  to  be  taken  to  have  the 
same  meaning  in  the  declaration,  and  to  have  the 
same  effect  as  if  the  buildings,  banks,  sea-shores, 
mounds,  or  ditches  in  question  were  expressly 
averred  to  ^be  part  of  the  defences  and  safeguards 
of  the  borough  and  town  against  the  encroach- 
ments of  the  sea. 

And  this  opinion  is  further  strengthened  by 
the  circumstance  that  the  present  objection  arises 
after  verdict  The  effect  of  a  verdict  in  curing 
defects  in  the  pleadings  of  common  law  is  stated 
correctly  in  one  of  the  last  cases  on  the  subject, 
viz.,  that  of  Jackson  v.  Pesked.*  There  Lord 
Ellenborough  said :  —  "  Where  a  matter  is  so  es- 
"  sentially  necessary  to  be  proved,  that  had  it 
«*  not  been  given  in  evidence,  the  jury  could  not 
"  have  given  such  a  verdict,  there  the  want  of 
'<  stating  that  matter  in  express  terms  in  a  de- 
<<  claration,  provided  that  it  contains  terms  suffi- 
"  ciently  general  to  comprehend  it  in  fair  and 
"  reasonable  intendment,  will  be  cured  by  verdict; 
'^  and  where  a  general  allegation  must,  in  fair  con- 
**  struction,  so  far  require  to  be  restricted  that  no 
"judge  and  no  jury  could  have  properly  treated  it 
<<  in  an  unrestrained  sense,  it  may  reasonably  be 
<<  presumed  after  verdict  that  it  was  so  restrained 
^  at  the  trial ;  but  unless  the  allegation  is  of  such 
<<  a  nature  that  it  would  have  been  doing  violence 
"  to  the  terms  as  applied  to  the  subject-matter  to 
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**  have  treated  it  as  unrestrained,  we  are  not  aware  18S4. 
"  of  any  authority  which  will  warrant  us  in  pre-  '^^^"^ 
<*  suming  that  it  was    considered    as  restrained,  v. 

"  merely  because  in  the  extreme  latitude  of  the  ""^*^' 
<<  terms  such  a  sense  might  be  affixed  to  them.'' 
Here  we  think  that  the  allegations  of  the  declara- 
tion, as  applied  to  the  subject-matter,  do  by  reason- 
able intendment  shew  that  the  buildings,  banks, 
mounds,  and  ditches  in  question  were  part  of  the 
defences  and  safeguards  of  the  town  and  borough 
against  the  encroachments  of  the  sea,  and  particu- 
larly of  that  part  of  the  town  and  borough  in 
which  the  Plaintiff's  property  is  situated.  The 
declaration  therefore  shews  a  charter,  casting  an 
obligation  on  the  corporation  to  do  repairs  of  gene- 
ral and  public  concern,  and  avers  that  they  have 
omitted  to  do  such  repairs,  and  that  the  Plaintiff 
has  thereby  sustained  special  damage. 

It  is  not  indeed  shewn  that  the  Plaintiffs  house 
existed  at  the  time  when  the  charter  was  granted  ; 
neither  can  this  be  necessary  :  for  if  the  obligation 
to  repair  be  of  a  public  nature  concerning  the 
whole  borough,  the  whole  borough  has  a  right  to 
be  protected  ;  and  it  is  immaterial  whether  the  in- 
undation affects  the  lands  or  houses  at  any  time 
erected  on  those  lands. 

It  is,  however,  further  urged,  that  whatever  en- 
gagement the  corporation  may  be  under,  as  between 
them  and  the  Crown,  so  as  to  render  them  liable 
either  to  a  forfeiture  of  their  charter  or  any  other 
proceedings  by  the  Crown,  yet  that  no  stranger  can 
take  advantage  of  such  engagement  and  maintain 
an  action.  It  is  admitted  that  if  their  liability 
arose  by  prescription,  they  would  be  indictable  j 
and  also  an  action  would  lie  for  special  damage,  as 
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18S4.  in  the  Mayor  Sfc.  of  Lynn  v.  Turner  •,  Churchmcm 
V.  Tunsiallf,  Payne  v.  Parlrichtf  and  many  other 
authorities,  which  it  is  unnecessary  to  cite,  because 
it  is  clear  and  undoubted  law  that,  wherever  an 
indictment  lies  for  non-repair,  an  action  on  the 
case  will  lie  at  the  suit  of  a  party  sustaining  any 
peculiar  damage.  Now  we  are  unable  to  see  any 
sound  distinction  between  a  liability  by  prescription 
and  a  liability  arising  within  time  of  memory,  but 
legally  created.  We  do  not  say  that  prescription 
necessarily  implies  a  charter  or  grant,  but  it  neces- 
sarily implies  some  legal  origin,  and  charter  would 
be  a  legal  origin.  Suppose  that  a  prescriptive  obli- 
gation were  alleged,  .and  that  a  charter  granted 
before  time  of  memory  were  produced,  and  so  the 
legal  origin  were  shewn,  could  that  destroy  the  pre- 
scription ?  Certainly  not.  Would  the  obligation 
arising  from  that  charter  have  been  less  binding 
within  a  few  years  after  it  was  granted  than  it  is 
now  after  a  greater  lapse  of  time  ?  Certainly  not. 
If  therefore  the  origin  be  legal,  how  can  it  be  impor- 
tant when  it  took  place  ?  We  do  not  go  the  length 
of  saying  that  a  stranger  can  take  advantage  of  an 
agreement  between  A  and  B,  nor  even  of  a  charter 
granted  by  the  King,  where  no  matter  of  general 
and  public  concern  is  involved ;  but  where  that  is 
the  case,  and  the  King,  for  the  benefit  of  the  public, 
has  made  a  certain  grant,  imposing  certain  public 
duties,  and  that  grant  has  been  accepted,  we  are  of 
opinion  that  the  public  may  enforce  the  perform- 
ance of  those  duties  by  indictment,  and  individuals 
peculiarly  injured  by  action.  If  it  were  otherwise, 
many  inconveniences  would  follow.     Among.them, 
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in  the  case  in  question,  is  this :  that  as  the  duty  1834>a 
and  the  right  to  repair  the  sea  defences  of  the  town 
and  borough  is  cast  upon  the  corporation,  no  other 
person  would  be  justified  in  interfering  and  doing 
repairs,  however  necessarily,  or  at  all  events  not 
until  the  corporation  had  been  called  upon  and 
neglected  to  do  them  j  The  Earl  of  Lomdale  v. 
Nelson  •  :  and  it  is  doubtful  whether  he  would  be 
justified  even  then,  the  proper  remedy  being  as 
there  stated,  by  indictment  or  action  j  for  nuisances 
of  omission  cannot  in  general  be  abated.  Two  of 
the  judges  have  entertained  considerable  doubts 
whether  the  declaration  contains  sufficient  words  in 
this  case  to  show  that  the  mounds  or  banks  were  of 
such  public  benefit  as  that  an  indictment  would  lie 
for  not  repairing  them  ;  but  agreeing  in  the  general 
view  of  the  law,  they,  as  well  as  the  rest  of  the 
judges  who  heard  the  argument,  are  of  opinion 
that  the  question  proposed  by  your  Lordships  must 
be  answered  in  the  affirmative,  and  that  the  de- 
claration is  suflScient. 

The  LordChancelbr. — The  judgment  of  the  Court 
below  was  supported  by  the  unanimous  opinion  of 
the  Court  of  Common  Pleas  and  three  of  the  judges 
of  the  King's  Bench  —  the  fourth  judge  giving  no 
opinion.  Those  opinions  are  satisfactorily  confirmed 
by  that  which  has  just  been  delivered.  The  doubt 
upon  the  matter  of  pleading  which  has  been  enter- 
tained by  two  of  the  learned  judges,  does  not  mate- 
rially affect  the  main  question.  I,  therefore,  advise  and 
move,  that  the  judgmentshould  be  affirmed;  but  with- 
out costs,  because  it  is  a  question  of  some  difiiculty. 

Lord  fVynford  concurred. 

Judgment  affirmed. 
♦  2  B.  &  C.  302. 
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ENGLAND. 

(court  of  chancery.) 

James  Staley       ....    Appellant. 
John  King  and  Thomas  Hindle    Respondents. 

By  bill  in  equity,  it  was  alleged  that  Kemp  having  made  an 
agreement  for  the  purchase  of  a  house,  &c.  which  was  an  ad- 
vantageous bargain,  he  entered  into  an  agreement  with  King 
the  Defendant,  to  transfer  to  him  the  benefit  of  the  agree* 
ment  for  a  sum  of  3000^.,  and  obtain  for  him  a  conveyance 
of  the  premises ;  thereupon  a  memorandum  was  drawn  up  in  the 
following  terms :  —  Mr.  K.  *'  when  the  title  to  the  Plaintiff's 
*'  estate  is  perfected,  and  the  same  shall  be  regularly  con- 
<<  veyed  to  roe  by  all  the  parties,  I  will  be  accountable  to 
**  you  for  the  sum  of  SOOO^.  upon  receiving  a  proper  release 
**  from  you  and  Mr.  Wilson  for  the  same.  I  am  yours,  John 
<<  King,  15th  of  June,  1818.*'  That  Kemp  immediately  after- 
wards borrowed  3000/.  of  B.  upon  this  undertaking  of  King ; 
and  delivered  an  order  to  King  to  pay  the  money  to  B.  llie 
Defendant  King,  by  his  answer,  represented  that  the  contract 
was  made  with  Wilson,  who  was  an  uncertificated  bankrupt ; 
but  that  the  name  of  Kemp  was  used  as  a  cover  against  bis 
assignees,  that  he  had  obtained  a  conveyance  and  possession 
of  the  premises  not  through  Kemp  or  Wilson ;  but  by  nego- 
tiation with  the  owners.  There  was  no  evidence  on  either 
side  in  support  of  or  contradiction  to  these  different  state- 
ments of  the  transaction,  except  as  appears  by  the  terms  of 

-  the  agreement,  and  by  a  letter  without  date  from  Wilson  to 
Kemp,  in  which  he  says,  <*  It  has  always  been  known  to 
*'  you,  that  the  money  in  King's  hands  has  always  been  the 
''  only  tangible  means  I  had  to  settle  my  afi&irs  with  yoiL*' 
Upon  this  state  of  the  pleadings  and  proof,  the  bill  was  dis- 
, missed,  and  upon  aj^peal  the  decree  was  affirmed. 
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On  the  34th  of  January,  1821,  Thomas  Bignold 
and  Robert  Kemp  filed  their  original  bill  of  com*  t^. 
plaint  against  the  Respondent  King  who  was  the  sole 
defendant.  By  that  bill  they  stated  that  in  the 
year  1818  Robert  Kemp  entered  into  an  agreement 
for  the  purchase  of  certain  lands  and  hereditaments 
situate  in  Fhilpot  Lane  in  the  city  of  London: 
that  the  price  contracted  to  be  paid  for  the  same 
was  a  very  low  price,  and  the  bargain  was  very 
advantageous  to  the  purchaser :  that  shortly  after 
the  agreement  for  purchase  had  been  entered  into 
Robert  Kemp  contracted  and  agreed  with  the 
Respondent  King  to  sell  to  him  his  Robert  Kemp's 
equitable  interest  in  the  said  lands  and  heredita* 
ments  at  a  premium  of  3000/. :  that  it  was  stipulated 
between  the  Respondent  King  and  Robert  Kemp 
that  be,  Robert  Kemp,  should  procure  the  con- 
veyance of  the  said  lands  and  hereditaments  to  be 
made  to  the  Respondent  King  immediately  from  the 
vendors  thereof,  and  that  the  Respondent  King 
'should,  upon  the  conveyances  being  executed,  pay 
to  the  vendors  the  sum  agreed  to  be  paid  to  them 
by  Robert  Kemp  in  part  of  the  purchase-money 
and  should  pay  to  Robert  Kemp  the  said  further 
sum  of  30001  the  consideration  of  the  transfer  of 
his,  Robert  Kemp's,  equitable  interest  as  aforesaid : 
that  Robert  Kemp  being  in  immediate  want  of  the 
sum  of  3000/.  and  the  investigation  of  the  title  and 
the  preparing  and  settling  of  the  conveyances  of 
the  .lands  and  hereditaments  being  likely  to 
occasion  much  delay  in  the  payment  of  the  3000/. 
Robert  Kemp  requested  the  Respondent  King  to 
give  him  an  undertaking  in  writing  for  the  pay- 
ment of  the  3000A,  in  order  that  he  might  thereb]^ 
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18S4.  be  enabled  to  raise  the  sum  ofSOOOL  immediately ; 
that  accordingly  on  the  15th  of  June,  1818,  the 
Respondent  King  gave  Robert  Kemp  an  under* 
taking  in  writing  which  was  in  the  words  and 
figures  or  to  the  effect  following ;  (that  is  to  say,) 
"  Mr.  Kemp,  when  the  title  to  the  Philpot  Lane 
**  estate  is  perfected,  and  the  same  shall  be 
f*  regularly  conveyed  to  me  by  all  the  parties,  I 
**  will  be  accountable  to  you  for  the  sum  of  SOOOi. 
*«  upon  receiving  a  proper  release  from  you  and 
"  Mr.  Wilson  for  the  same.  I  am  yours,  John  King. 
M  Monday,  June  15th,  1818."  That  after  the 
written  undertaking  had  been  given,  Robert  Kemp 
applied  to  Thomas  Bignold  and  requested  him  to 
advance  to  him,  Robert  Kemp,  the  sum  of  3000/. 
upon  an  assignment  or  transfer  to  Thomas  Bignold 
of  the  agreement  so  entered  into  with  the 
Respondent  King:  that  Thomas  Bignold  was  at 
length  induced  to  agree  thereto :  that  accordingly 
a  memorandum  of  the  transfer  of  the  interest  of 
Robert  Kemp  in  the  said  agreement  and  of  the 
benefit  of  the  undertaking  was  drawn  up,  and  the 
same  was  sent  to  the  Respondent  King :  that  the 
said  memorandum  was  in  the  words  and  figures  or 
to  the  purport  and  effect  following,  that  is  to  say, 
*<  Esteemed  friend  King,  be  pleased  to  pay  Thomas 
**  Bignold  or  his  order,  pursuant  to  thy  letter  to  me 
««  dated  the  15th  instant**  (meaning  the  aforesaid 
undertaking),  <<  the  sum  there  mentioned,  and  his 
"  receipt  shall  be  thy  discharge.  Thine,  Robert 
"  Kemp.  June  27th,  1818.'*  That,  in  pursuance  of 
the  said  agreement,  Thomas  Bignold  paid  the  sum 
of  SOOO/.  to  Robert  Kemp  in  consideration  of  the 
transfer  to  him  of  the  benefit  of  the  agreement  (with 
King) :  that  some  time  after  the  said  memorandum 
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was  deposited  with  the  Respondent  King  the  title       1834.. 
of  the  said  lands  and  hereditaments  was  perfected :      ^^v^^ 
that  Robert  Kennp  procured  the  conveyance  of  the       "t""^ 
lands  and   hereditaments  to   be   made  from   the       ^^^°' 
vendors  thereof  immediately  to  the  Respondent 
King :  that  such  conveyances  were  duly  executed 
by  the  proper  parties  thereto :  that  the  Respondent 
King  was  at  the  time  of  filing  the  original  bill  in 
the  undisturbed  possession  and  enjoyment  of  the 
lands  and  hereditaments:   that  Thomas  Bignold 
and  Robert  Kemp  had  applied  to  the  Respondent 
King  and  requested  him  upon  the  execution  of  a 
proper  release  for  the  same  to  pay  to  Thomas 
Bignold  the  sum  of  3000^  and  interest  thereon, 
from  the  time  of  the  executing  of  the  conveyances, 
being  the  consideration-money  for   the  said  as- 
signment or  transfer  of  Robert  Kemp's  interest 
in  the  said  premises.    The  bill  also  charged  that  the 
Respondent  King  had  not  paid  any  part  of  the 
sum  of  3000/.,  or  of  the  interest  due  thereon,  and 
that  Richard  Wilson  acted   as   agent  of  Robert 
Kemp   in   the  making  of  the  contract  for  the 
purchase  of  the  said  lands  and  hereditaments  and 
had  no  interest  in  such  contract.     The  prayer  was, 
that  an  account  might  be  taken  by  and  under  the 
direction  of  the  Court  of  what  was  due  for  principal 
and  interest  on  the  undertaking  and  agreement  of 
the  Respondent   King;    and   that  he   might  be 
decreed  to  pay  to  Thomas  Bignold  what  should  be 
found  due  on  taking  the  aforesaid  account  upon  a 
proper  release  being  executed  to  him  ^  or  that  in 
default  thereof  a  competent  part  of  the  said  lands 
and  hereditaments  might  be  sold  in  order  to  raise 
what  should  be  found  due  on  taking  the  aforesaid 
account ;  and  that  out  of  the  produce  of  such  sale 
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183*.      Thomas  Bignold  might  be  paid  what  should  be  so 
found  due  and  for  general  relief. 

The  Respondent  King  by  his  answer  said  he 
was  informed  and   believed  it  to  be  true  that 
Richard  Wilson,  who  at  the  date  of  the  trans- 
action   stated  in  tlie  bill   and   at   the   time   of 
filing    the    answer    still    was    an     uncertificated 
bankrupt,  contracted  for  the  purchase  of  the  landF 
and  premises  (the  subject  of  the  suit)  for  his  own 
use  and  benefit  at  or  for  the  price  or  sum  of  10,500/., 
and  that  such  contract  was  reduced  into  writing 
and  signed  by  Richard  Wilson,  who  therein  also 
undertook  to  pay  some  deposit  in  respect  of  his 
purchase  within  a  certain  period  therein  limited 
but   failed  so    to    do:    that    shortly   afterwards 
Richard  Wilson  was  introduced  to  the  Respondent 
by  Robert  Kemp  and  represented  by  him,  Robert 
Kemp,  to  be  the  band^fide  purchaser  of  the  said 
lands  and  hereditaments  upon  speculation,  and  that 
Richard   Wilson    was    unable    to    complete    his 
contract  for  the  purchase  of  the  said  premises,  and 
represented  to  this   Respondent  that  the  price 
contracted  to  be  paid  for  the  same  was  a  very  low 
price,  and  that  the  bargain  was  advantageous  to  the 
purchaser :  that,  influenced  by  the  representations 
of  Richard  Wilson  and  Robert  Kemp  touching  the 
value  of  the  premises,  the  Respondent  was  induced 
to  consent  to  give  unto  Richard  Wilson  a  sum  of 
3000/.  to  relinquish  the  benefit  of  his  contract  fpr 
the  purchase  of  the  estate    in    favour   of  the 
Respondent,  and  to  pay  to  Richard  Wilson  the  sum 
of  3000/!i  over  and  above  the  price  or  sum  contracted 
by  Richard  Wilson  to  be  paid  for  the  estate  when 
and  as  soon  as  the  title  thereto  should  be  approved 
and   the    conveyances    thereof  perfected :    that 
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Richard  Wilson  immediately  afterwards  went  with  1S84. 
the  Respondent  to  the  house  of  Mr.  Burton,  and 
that  he  at  the  request  of  Richard  Wilson  consented 
to  cancel  the  contract  entered  into  between  him 
and  Richard  Wilson  for  the  purchase  of  the 
estate ;  and  the  same  having  been  accordingly  can-> 
celled,  a  new  contract  and  agreement  in  writing  was 
drawn  up  and  signed  by  and  between  Mr.  Burton 
and  the  Respondent  for  the  sale  and  conveyance 
of  the  estate  at  the  same  price  which  Richard 
Wilson  was  to  have  paid  for  the  same.  The 
Respondent  by  his  answer  admitted  it  to  be  true 
that  after  a  very  considerable  lapse  of  time  from 
the  time  of  his  first  entering  into  the  contract  with 
Mr.  Burton,  Robert  Kemp  did  request  the  Re* 
spondent  to  give  him  an  undertaking  in  writ- 
ing for  the  payment  of  the  sum  of  3000/.  as  in 
the  bill  mentioned  for  the  better  security,  as  this 
Respondent  then  understood,  of  Richard  Wilson 
and  to  protect  him  by  such  payment  to  or  in  the 
name  of  Robert  Kemp  against  any  claims  that 
might  be  set  up  by  the  assignees  of  Richard 
Wilson  in  respect  of  the  monies  to  be  paid  to  him 
by  the  Respondent  under  such  agreement,  for  the 
transfer  of  his  interest  in  the  purchase :  that  he  did 
on  the  15th  of  June,  1818,  give  to  Robert  Kemp  an 
undertaking  in  writing  to  the  effect  in  the  bill 
mentioned;  and  he  was  induced  to  give  such 
conditional  and  qualified  undertaking  as  evidence 
that  he  was  to  pay  the  SOOO/.  upon  the  purchase 
being  completed,  and  that  the  name  of  Robert 
Kemp  was  made  use  of  in  such  undertaking  at  the 
desire  of  Richard  Wilson,  who  was  then  an 
uncertificated  bankrupt,  for  the  purpose  of  pro- 
tecting him  from  any  claims  that  might  be  set  up 
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}^^  by  his  assignees  in  respect  of  the  said  sum  of  3000/. : 
and  that  the  Respondent  was  still  further  induced 
to  give  such  undertaking  upon  an  agreement  or 
mutual  understanding  between  all  parties,  that  the 
Respondent  should,  on  the  completion  of  the 
purchase,  retain  in  his  hands  the  sum  of  500/. 
residue  (part)  of  the  sum  which  the  Respondent  had 
agreed  to  give  to  Richard  Wilson,  for  the  transfer 
of  his  interest  in  the  first-mentioned  contract  for 
the  purpose  of  liquidating  certain  claims  which  the 
Respondent  then  had,  and,  at  the  time  of  filing  his 
answer,  still  had  against  Robert  Kemp.  The  Re- 
spondent by  his  answer  admitted  that  some  memo- 
randum of  an  intended  transfer  of  the  interest  of 
Robert  Kemp  (and  who  was  considered  by  the 
Respondent  as  a  mere  trustee  for  Richard  Wilson) 
in  the  said  agreement  with  the  Respondent  was 
drawn  up  by  Robert  Kemp  and  sent  to  the  Re- 
spondent ;  but  this  Respondent  saith  that  he  bad 
since  lost  or  otherwise  mislaid  the  same,  and  that 
lie  was  therefore  unable,  as  to  his  belief  or  other- 
wise, to  answer  whether  the  said  memorandum  was 
in  the  words  or  figures,  or  to  the  effect  in  the 
bill  stated :  that  some  time  after  the  said  memo- 
randum  was  sent  to  the  Respondent  the  title  of  the 
lands  and  hereditaments  was  perfected;  and  that 
such  conveyances  as  in  the  bill  mentioned  had 
been  duly  executed  by  the  proper  parties  thereto: 
that  the  Respondent  was,  at  the  time  of  filing 
his  answer,  in  the  undisturbed  possession  or  enjoy, 
raent  of  the  said  lands  and  hereditaments;  and  that 
the  said  sum  of  30002.  had  not  as  yet  been  paid  to 
Thomas  Bigoold  and  Robert  Kemp,  or  either  of 
tliem,  by  the  Respondent  The  Respondent  by 
his  answer  denied  the  principal  allegations  of  the 
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billy  and  insisted  that  to  whomsoever  the  said  sum  of  i  S34; 
money  of  right  belonged  yet  the  Respondent  ought 
in  nowise  to  be  charged  or  chargeable  with  any 
interest  whatsover  in  respect  thereof,  the  same 
having  been  agreed  to  be  paid  by  the  Respondent 
as  a  mere  bonus,  or  premium,  and  without  any  in- 
terest  or  further  advantage  thereon.  He  also  de- 
nied, to  the  best  of  his  belief,  that  Richard  Wilson 
did  act  as  the  agent  of  and  for  Robert  Kemp  in 
the  making  of  the  first-mentioned  contract  for  the 
purchase  of  the  aforesaid  lands  and  hereditaments; 
for  he  said  that  when  Richard  Wilson  was  intro- 
duced to  the  Respondent  by  Robert  Kemp,  for  the 
purpose  of  purchasing  Richard  Wilson's  interest  in 
the  contract  for  the  purchase  of  the  premises,  he 
was  led  to  understand  and  believe  that  Richard 
Wilson  was  alone  interested  in  the  contract,  and 
that  he  had  entered  into  the  same  upon  speculation 
for  his  own  sole  use  and  benefit 

No  further  steps  were  taken  in  the  suit  till 
the  23d  of  January,  18S8,  when  the  Appellant 
James  Staley,  as  sole  surviving  assignee  of  the 
estate  and  effects  of  the  said  Thomas  Bignold, 
filed  his  bill  of  complaint  against  the  Respondent 
King  and  Thomas  Hindle  and  Henry  Dance ;  and 
therein,  ailer  stating  the  fact  of  the  filing  of  the 
first-mentioned  bill,  and  setting  forth  the  prayer  of 
it,  he  alleged,  by  way  of  supplement,  that  a  com- 
mission of  bankrupt,  bearing  date  the  2d  of  Octo- 
ber, 182S,  was  awarded  and  issued  against  Thomas 
Bignold,  under  which  he  was  found  and  declared 
a  bankrupt:  that  the  Appellant  James  Staley  and 
Evan  Roberts  were  afterwards  chosen  and  ap. 
pointed  assignees  of  the  estate  and  effects  of  Thomas 
Bignold  i  and  thereupon  such  estate  and  effects  were 
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18S4.  duly  conveyed  and  assigned  to  the  Appellants  James 
"^^^  Staley  and  Evan  Roberts,  their  heirs,  executors, 
administrators,  and  assigns:  that  Evan  Roberts  had 
departed  this  life ;  and  that,  by  the  means  afore- 
said* the  right  and  interest  of  Thomas  Bignold  in 
the  suit  were  vested  in  the  Appellant:  that  Thomas 
Kemp  having  been  arrested  and  imprisoned  for 
debt  in  the  month  of  February,  18S1,  as  an  insol- 
vent debtor,  took  the  benefit  of  the  acts  of  par- 
liament then  in  force  for  the  relief  of  insolvent 
debtors  in  England,  and  was  discharged  from  im- 
prisonment  by  such  means ;  and  thereupon  by  an 
indenture,  bearing  date  the  18th  of  February,  1821, 
executed  by  Robert  Kemp,  all  the  estate  and  effects 
of  Robert  Kemp  were  conveyed  and  assigned  to 
Henry  Dance  in  trust  for  the  usual  purposes :  that 
Robert  Kemp  had  since  died  insolvent :  that  there 
was  not  then,  nor  ever  was,  any  personal  represent- 
ative of  Robert  Kemp:  that  previously  to  the  year 
1818  a  commission  of  bankrupt,  bearing  date  the 
11th  of  April,  1816,  was  awarded  and  issued  against 
Richard  Wilson  in  the  original  bill  named,  under 
which  he  was  found  and  declared  a  bankrupt: 
diat  Robert  Bradbury  and  Thomas  Hindle  were 
afterwards,  and  before  the  year  1818,  chosen  and 
appointed  assignees  of  the  estate  and  effects  of 
Richard  Wilson :  and  thereupon,  and  before  the 
year  1818,  such  estate  and  effects  were  conveyed 
and  assigned  to  the  said  Robert  Bradbury  and 
Thomas  Hindle,  their  heirs,  executors,  administrat- 
ors>  and  assigns :  that  Robert  Bradbury  was  dead: 
that  Richard  Wilson  did  not,  in  or  before  the  year 
181 8,  obtain  his  certificate  under  the  las^mentioned 
commission,  and  was  in  and  throughout  the  years 
1817.   1818,   1819,  and  18^0,   an  uncertificated 
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bankrupt  The  prayer  of  the  supplemental  bill  was  2M4. 
that  the  suit  might  stand  and  be  revived^  and  that 
the  Appellant  might  be  at  liberty  to  prosecute  the 
same,  and  might  have  the  benefit  thereof  and  the 
proceedings  therein  against  the  Respondent  King» 
and  Thomas  Hindle  and  Henry  Dance  respects 
ively. 

On  the  S4th  of  April,  1828,  the  Appellant  ob- 
tained an  order  for  liberty  to  amend  his  bill  of 
supplement*  In  the  amendments  he  repeated,  by 
way  of  recital,  most  of  the  allegations  contained  in 
the  original  bill  of  Thomas  Bignold  aqd  Robert 
Kemp,  and  charged  that  the  amended  bill  of  sup- 
plement was  filed  wiUi  the  consent  and  authority 
of  the  creditors,  who  had  proved  debts  under  the 
commission  against  Thomas  Bignold.  There  were 
also  introduced  into  the  amended  bill  various  charges 
putting  in  issue  the  facts  alleged,  that  Robert  Kemp 
bad  alone  been  the  original  purchaser  of  the  pre- 
mises in  Fhilpot  Lane,  and  that  Kemp  was  the 
person  with  whom  the  Respondent  King  had  con- 
tracted. 

The  Respondent  King,  by  his  answer  to  the 
amended  bill  of  supplement,  admitted  (as  to  belief) 
the  supplemental  facts  alleged ;  but  he  said  that  he 
did  not  believe  that  Richard  Wilson,  as  the  agent 
and  on  behalf  of  Robert  Kemp,  entered  into  the 
original  agreement  for  purchase,  but  thatsuchagree- 
ment  was  entered  into  by  Richard  Wilson  on  his 
own  account*  And  he  denied  that  there  was  any 
contract  between  him  and  Robert  Kemp  for  the 
sale  to  the  Respondent  of  Robert  Kemp's  equit- 
able interest  in  the  amended  bill  mentioned ;  or  that 
the  contract  was  made  and  entered  into  by  Robert 
Kemp  personally  on  his  part ;  or  that  it  was  made 
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1834.  and  entered  into  by  Richard  Wilson  as  agent  for 
Robert  Kemp;  or  that  everything  in  the  bill  men- 
tioned was  transacted  or  done  by  Robert  Kemp 
which  was  not  transacted  or  done  by  Richard  Wil* 
son,  as  the  agent  and  on  thebehalf  of  Robert  Kemp: 
that  he  did  not  believe  that  Thomas  Bignold  paid 
to  Robert  Kemp  the  sum  of  3000/1  in  the  bill  men* 
tioned;  and  he  submitted  whether  the  matters  in 
respect  of  which  relief  was  sought  by  the  original 
bill,  and  the  original  and  amended  bills  of  supple- 
ment, were  proper  for  a  court  of  equity, 

Thomas  Hindle,  as  assignee  of  R.  Wilson,  by 
his  answer,  claimed  such  right  and  interest  (if  any) 
in  the  matters  in  question  in  the  suit  as  R.  Wilson 
might  have  had  at  the  date  of  his  bankruptcy; 
but  he  said  he  did  not  know  that  R«  Wilson  if  he 
had  not  been  a  bankrupt  would  have  had  any  such 
right  or  interest. 

On  the  13th  of  July,  1829f  the  Appellant  ob- 
tained an  order  for  leave  to  amend  both  the  ori- 
ginal bill  and  the  amended  supplemental  bill.  By 
the  amendments  in  the  original  bill  he  alleged 
that  after  the  written  undertaking  had  been  given, 
Robert  Kemp  applied  to  Thomas  Bignold  and  re- 
quested him  to  advance  to  him,  Kemp,  the  sum  of 
SOOOil  upon  an  assignment  or  transfer  to  Thomas 
Bignold  of  the  agreement  so  entered  into  with  the 
Respondent :  that  Thomas  Bignold  was  at  length 
induced  to  agree  thereto,  upon  condition  that  he 
should  not  have  to  wait  above  three  months  for  the 
fulfilment  of  the  Respondent's  underaking:  that  the 
undertaking,  bearing  date  the  15th  of  June,  1818, 
was  by  Robert  Kemp  put  into  the  hands  of  Thomas 
Bignold :  that  after  Thomas  Bignold  had  paid  the 
sum  of  3000/.  to  Robert  Kemp  and  in  consequence 
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of  difficulties  made  by  the  Respondent,  which  occa-        l?S4^ 
sioned  more  than  three  months'  delay  to  take  place 
in  the  completion  and  performance  of  his  undertak- 
ing, it  was  arranged  and  agreed  by  and  between 
Thomas  Bignold  and  Robert  Kemp  and  Richard 
Wilson,  that  the  sum  of  3000/,  paid  by  Thomas 
Bignold  should  be  returned  to  him,  but  that  Thomas 
Bignold,  who  was  then  a  creditor  to  a  considerable 
amount  of  Robert  Kemp  and  of  Richard  Wilson, 
should  from  time  to  time  make  further  advances 
to  them  or  one  of  them,  and  should  hold  the  under- 
taking, signed  by  the  Respondent,  and  the  benefit 
thereof  by  way  of  a  security  to  him,  as  well  for  the 
payment  of  the  sums  then  due  to  him  from  Robert 
Kemp  and  Richard  Wilson  respectively,  and  inte- 
rest thereon,  as  also  for  the  payment  to  Thomas 
Bignold  of  all  such  sums  as  he  should  thereafter 
advance  or  pay  to  or  for  the  use  or  on  the  account 
of  Robert  Kemp  and  Richard  Wilson,  or  either  of 
them,  and  interest  thereon :  that  Thomas  Bignold 
did  accordingly,  in  consequence  and  on  the  faith 
of  such  arrangement  and  agreement,  and  also  of 
the  Respondent's  undertaking,  make  further  ad- 
vances to  a  considerable  amount  to  Robert  Kemp 
and  Richard  Wilson  respectively,  before  the  year 
18^1 ;  and  that  there  remained  and  was  justly  due 
to  Thomas  Bignold  from  Robert  Kemp  and  Richard 
Wilson  respectively,  by  the  means  and  on  the  ac- 
counts aforesaid,  a  sum  exceeding  5000^;  and  that 
it  was  arranged  and  agreed  by  and  between  Thomas 
Bignold  and  Robert  Kemp  that  Thomas  Bignold 
should  take  to  and  have  the  undertaking,  signed 
by  the  Respondent,  and  all  the  benefit  thereof  to 
and  for  Thomas  Bignold's  own  use,  in  satisfaction, 
however,  and  discharge  of  all  right  of  personal  de-i 
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it84.  m^tid,  by  way  of  action,  against  Robert  Kemp  for 
the  amount  so  due  from  him  to  Thomas  Bignold ; 
and  he  further  charged  that  such  contract  (mean* 
ing  the  original  contract  for  the  purchase  of  the 
said  lands  and  hereditaments)  was  in  writing,  and 
duly  signed  by  the  vendors,  or  tlieir  agent,  for  that 
purpose :  that  if  the  said  agreement  between  Robert 
Kemp  and  the  Respondent  for  the  sale  to  him  of 
Robert  Kemp's  equitable  interest  aforesaid  was  not 
made  and  entered  into  by  Kemp  personally  on  his 
part,  it  was  made  and  entered  into  on  his  part  by 
Richard  Wilson  as  agent  for  Robert  Kemp,  and 
that  every  thing  therein  before  mentioned  to  have 
been  transacted  or  done  by  Robert  Kemp  which 
was  not  done  or  transacted  by  him  personally,  was 
transacted  or  done  by  Richard  Wilson  as  the  agent 
and  on  behalf  of  Robert  Kemp, 

Under  the  same  order  the  Appellant  again 
amended  his  supplemental  bill.  In  this  re-amend* 
ed  supplemental  bill  the  Appellant  described  him- 
self as  sole  surviving  assignee  of  the  estate  aod 
effiscts  of  Thomas  Bignold  a  bankrupt,  and  admin* 
istrator  of  the  personal  estate  and  effects  of  Robert 
Kemp,  deceased ;  and  in  reciting  the  bill  filed  in 
the  names  of  Thomas  Bignold  and  Robert  Kemp, 
he  set  forth  the  statements  of  it  as  they  were  set 
forth  in  the  amended  bill,  though  no  mention  of 
the  amendments  of  the  original  bill  was  made  in 
the  re-amended  supplemental  bill.  He  also  struck 
out  the  allegations  relating  to  Robert  Kemp's 
having  taken  the  benefit  of  the  Insolvent  Act,  and 
the  assignment  of  his  effects  to  Henry  Dance 
were  struck  out ;  and  it  was  alleged  that  Robert 
Kemp  since  February,  1821,  had  died  intestate, 
and  that  since  his  death  letters  of  administra* 
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lion  of  his  goods^  chattelsi  and  credits  had  been  1834. 
granted  to  him,  the  Appellant,  by  and  out  of  the 
proper  Ecclesiastical  Court;  and  that  he  had  there- 
by become  and  was  at  the  date  of  the  re-amend- 
ment of  the  supplemental  bill  the  legal  personal 
representative  of  Robert  Kemp.  The  prayer  of  the 
re-amended  supplemental  bill  was  that  the  suit 
might  be  revived,  and  that  the  Appellant  might  be 
at  liberty  to  prosecute  the  same,  and  have  the  be^ 
nefit  thereof,  and  of  the  proceedings  therein,  and 
of  the  facts  in  the  re-amended  supplemental  biH 
stated  by  way  of  supplement  against  the  Respondeat 
King  and  Thomas  Hindle  respectively ;  and  that  it 
might  be  declared  that  no  release  from  Richard 
Wilson  or  Thomas  Hindle  to  the  Respondent  King 
was  necessary,  or  that  Thomas  Hindle  might  be 
ordered  to  execute  such  release;  and  that  a  receiver 
of  the  rents  and  profits  of  the  said  lands  and  here- 
ditaments might  be  appointed ;  and  the  name  of 
Henry  Dance  as  a  defendant  was  struck  out. 

A  subpoena,  requiring  the  Respondent  King  to 
answer,  was  prayed ;  he  was  never  called  upon  for 
any  answer  to  the  amended  original  bill  or  the  re- 
amended  supplemental  bill.  He  had  no  notice  of 
the  amendments  being  made,  and  his  office  copies 
of  the  original  bill  and  of  the  amended  supple- 
mental bill  were  not  amended. 

In  this  state  of  the  pleadings  the  Appellant  filed 
a  replication  to  the  Respondent's  answer.  The 
cause  was  heard  before  the  Vice-Chancellor  on  the 
1st  of  July,  1831. 

At  the  hearing  the  Appellant  read  certain  pas- 
sages of  the  Respondent  King's  answer  to  the 
original  bill  which  related  to  the  statements 
therein  contained  with  respect  to  the  matters  in 
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i^s^.  dispute;  he  proved  also  certain  exhibits  relating 
to  money  transactions  between  Kemp,  Wilson,  and 
Bignold.  Two  letters  from  Richard  Wilson  to 
Robert  Kemp  were  also  proved  as  exhibits,  in  one 
of  which  the  following  passage  occurs :  —  <<  It  has 
<<  always  been  known  to  you  that  the  money  in 
<<  King's  hands  has  always  been  the  only  tangible 
<<  means  I  had  to  settle  my  affairs  with  you/'  In 
a  postscript  to  the  other  letter  he  says,  <<  I  was 
«  glad  to  hear,  the  other  day,  that  you  had  got 
<<  possession  of  3500/.  from  King.  I  hope  this  is 
•*  correct."  It  was  also  proved  by  the  deposition 
of  a  banker's  clerk,  that  in  June,  1818,  a  sum  of 
3000L  had  been  carried  in  the  books  of  the  bank 
from  the  account  of  Thomas  Bignold,  by  virtue  of 
his  check,  to  the  credit  of  an  account  then  com- 
menced with  them  by  Robeit  Kemp.  It  then 
appeared  also  that  the  only  title  of  the  Appellant 
to  sue  as  personal  representative  of  Robert  Kemp, 
was  under  letters  of  administration  sworn  under 
20/. 

By  the  decree  it  was  ordered  that  the  Plaintiff's 
bill  should  stand  dismissed  out  of  the  Court  with 
costs. 

The  Appellant  presented  to  the  Lord  Chancellor 
his  petition  of  appeal  against  this  decree  of  the 
yice-Chancellor,  insisting  that  his  bill  ought  not 
to  have  been  dismissed,  but  that  he  ought  to  have 
been  declared  to  be  entitled  to  the  relief  sought 
by  the  original  and  supplemental  bills  against  the 
Respondent  and  Thomas  Hindle,  and  praying 
that  the  decree  of  the  Vice-Chancellor  might  be 
reversed. 

This  petition  of  appeal  was  heard  before  the 
Lord  Chancellor  on  the  3d  and  5th  days  of  De- 
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cember,  1831,  and  was  ordered  to  stand  for  judg-       1334. 
ment ;  on  the  21st  of  January,  1832,  his  Lordship 
pronounced  an  order  dismissing   the  petition  of 
appeal  with  costs. 

James  Staley  appealed  to  the  House  of  Lords 
against  the  decree  of  the  Vice-Chancellor  and  the 
order  of  the  Lord  Chancellor. 

For  the  Appellant,  Mr.  Knight  and  Mr.  G. 
Richards. 

The  Defendant,  John  King,  having  signed  the 
memorandum  dated  the  I5th  of  June,  1818,  was 
bound  to  pay  the  sum  of  3000/.  and  the  interest 
accrued  due  thereon,  to  Robert  Kemp,  or  to  his 
assignee  or  personal  representative,  and  had  no 
ground  afterwards  to  dispute  the  right  of  Robert 
Kemp,  or  of  his  assignee,  or  of  his  personal  repre- 
sentative, to  receive  the  money  which  he  had 
agreed  to  pay.  Even  if  the  Defendant,  John  King, 
had  a  right,  as  he  insisted,  to  dispute  the  title  of 
the  PJaintifl^  Robert  Kemp,  yet  the  right  of  sueing 
on  the  undertaking,  being  vested  in  Robert  Kemp, 
and  the  undertaking  having  been  lodged  with 
Thomas  Bignold,  as  a  security  for  advances  to  be 
made  to  Robert  Kemp  and  Richard  Wilson,  or 
either  of  them ;  and  Richard  Wilson  having  also 
agreed  to  the  undertaking  being  lodged  as  a  se- 
curity for  advances  to  him  from  Thomas  Bignold, 
the  Appellant  (as  the  Defendant,  Thomas  Hindle, 
did  not  oppose  the  payment)  was  entitled  to  a  de- 
cree against  the  Defendant,  John  King,  to  pay  the 
principal  money  and  interest  due  on  the  under- 
taking. 

For  the  Respondent,  Hindle,  Mr.  Pemberton 
VOL.  viir.  3  D 
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18S4.       and  Mr.  Purvis  claimed  the  money  in  dispute  for 
^^j^      Hindle,  as  assignee  of  R,  Wilson. 

For  the  Respondent,  King,  the  Solicitor-General 
and  Mr.  J.  RusselL 

The  Appellant  has  not  established  any  of  the 
material  allegations  on  which  his  claim  is  founded; 
and  the  case  stated  by  him»  whether  taken  as  it 
appears  on  the  original  bill,  or  on  the  amended 
bill,  is  fictitious  and  altogether  contrary  to  the 
truth.  The  Appellant  pretends  that  Kemp  had 
some  equitable  interest  in  the  premises  in  Phil- 
pot»lane;  and  that  this  Respondent  agreed  with 
Kemp  to  give  him  3000^  for  that  equitable  in- 
terest. On  these  two  allegations  his  suit  proceeds, 
but  they  are  both  false:  Kemp  never  had  any 
interest,  legal  or  equitable,  in  the  premises  in 
Philpot-lane ;  the  Respondent,  King,  never  pur- 
chased of  him,  nor  agreed  to  purchase  of  him,  any 
interest  in  these  premises  ;  neither  Kemp  nor  Big- 
nold  had  at  any  time  such  an  interest  in  the 
matters  of  this  suit  as  entitled  them  to  sue  the 
Respondent,  King. 

No  consideration  moved  directly  or  indirectly 
from  either  Kemp  or  Bignold  for  the  undertaking 
of  the  15th  of  June,  1818,  and  neither  of  them  had 
any  interest  in  the  undertaking  or  in  the  sum 
mentioned  in  it ;  but  even  if  Kemp  had  had  any 
valid  claim  against  the  Respondent,  King,  upon 
that  undertaking,  such  claim  was  the  proper  sub- 
ject  of  an  action  at  law,  and  was  not  a  matter  of 
equitable  jurisdiction.  Even  if  Kemp  had  been 
entitled  to  the  relief  sought  by  him,  the  Appel- 
lant, who  affects  to  represent  Kemp  only  by  virtue 
of  letters  of  administration  sworn  under  20/.,  has 
no  right  to  that  relief:  and  the  Appellant,  even  if 
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he  were  constituted  sufficiently  for  the  purposes  of  1834. 
this  suit  personal  representative  of  Kemp,  is  not 
entitled  to  any  relief  in  that  character,  because  his 
claim  in  the  character  of  such  personal  represen- 
tative has  been  introduced  into  the  record  irregu- 
larly and  improperly ;  neither  is  he  entitled  to  sue 
as  assignee  of  Bignold,  because  he  has  not  shewn 
that  the  supplemental  bill  was  filed  and  the  suit 
prosecuted  with  such  consent  of  Bignold's  cre- 
ditors as  is  required  by  the  bankrupt  laws. 

The  Lord  CIianceUor.'-^This  is  an  appeal  from  a  I2th  Aug. 
judgment  originally  of  the  Vice-chancellor,  which 
was  affirmed  by  me  in  the  Court  of  Chancery. 
When  the  case  was  argued  in  this  house  upon  the 
appeal,  it  appeared  to  me  that  there  was  some 
difficulty,  which  induced  me  to  advise  the  House 
to  adjourn  the  decision,  that  I  might  have  time 
to  consider  the  question.  The  doubt  in  my  mind 
arose  principally  from  the  circumstance,  that  the 
contract  was  made  by  the  Respondent,  King, 
nominally  with  a  person  of  the  name  of  Kemp, 
whose  rights  and  interests  are  claimed  by  the  Ap- 
pellant. To  a  certain  degree  the  difficulty  and  the 
doubt  upon  this  point  is  cleared  away,  since  it 
appears  that  the  name  of  Kemp  was  used  as  a 
cover  to  the  transaction,  which  in  effisct  was  a 
contract  between  King  and  Wilson,  an  uncertifi- 
cated bankrupt.  Upon  that  ground  I  am  satisfied 
that  the  judgment  of  the  Court  below  is  right, 
and  therefore  I  move  that  the  judgment  should  be 
affirmed,  and  with  costs. 

Judgment  affirmed. 


Sd  2 
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ENGLAND. 

(court  of  chancery.) 

Charles  Newdigate  Newdegate,  1 

Charles  Newdegate,  an  Infant  I 
.  by  the  said  C.  N.  Newdegate,  v  Appellants. 

his  Father  and  next  Friend,  and  I 

Edward  Miller  Mundy  -        -J 

Francis  NEWDiGAtE    ...    Respondent. 

R.  N.  by  his  will  devised  to  F.  N.  and  his  assigns  for  his  life, 
all  his  real  estates  in  W.,  without  impeachment  of  waste, 
except  the  timber  growing  in  the  park  avenues^  demesne  landsp 
and  woods  adjoining  to  the  capital  messuage  called  Arbury; 
remainder  in  trust  for  C.  N.  N.  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male.  Held,  that  the  restriction  as  to 
cutting  timber  was  confined  to  the  premises  specified  in  the 
exception  clause,  and  ought  not  to  extend  to  the  woods  ad- 
joining to  the  excepted  parts,  nor  to  the  avenues  made  by 
the  testator  in  those  woods;  and  that  no  proceeding  for 
equitable  waste  could  be  maintained  as  to  trees  planted,  &c., 

'  for  ornament,  &c.,  as  to  a  house  which  had  formerly  been  a 
principal  mansion,  and  having  gone  to  decay  had  been  re- 
stored by  F.  N.,  the  tenant  for  life. 

Held  also  that  the  Plaintifi^,  having  made  a  case  by  his  bill  for 
an  inquiry  and  account  as  to  equitable  waste,  and  having  had 
the  opportunity  of  supporting  that  case  by  evidence,  which 
^he  had  omitted  to  do,  was  not  entitled  to  an  issue  as  to  that 
equity,  nor  to  raise  the  question  anew  in  a  supplemental  or 
other  suit,  although  the  bill  as  to  that  equity  had  not  been 

•  dismissed  by  the  decree. 


The  Appellants,  on  the  26th  of  June,  1824, 
exhibited  their  original  bill  of  complaint  in  the 
High  Court  of  Chancery,  against  the  Respondent, 
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Stating,   amongst   other*   things,   that  Sir   Roger       IBS*, 
Newdigate,  late   of  Arbuiy,  otherwise  Erdbury,     y|^^^^[^ 
in  the  county  of  Warwick,  Baronet,  was  at  the  «• 

time  of  making  his  will,  and  thenceforth  until 
'his  death,  seised  of  or  otherwise  entitled  in  fee 
simple,  in  possession,  of  or  to  the  real  estates 
therein  and  herein-after  mentioned,  and  of  or  to 
divers  other  lands,  tenements,  and  hereditaments^ 
and  being  of  sound  and  disposing  mind,  memory, 
and  understanding,  duly  made  and  published  his 
last  will  and  testament  in  writing,  bearing  date 
the  30th  day  of  October,  1800,  and  which  was 
executed  and  attested  in  such  manner  and  form  as 
by  law  is  required  for  devising  real  estates,  whereby 
lie,  amongst  other  things,  gave  to  the  Respondent 
all  such  stock  in  the  3L  per  cent,  reduced  bank 
annuities,  or  other  bank  stock,  and  all  his  shares 
in  the  several  canal  stocks  therein  stated,  and  turn- 
pike or  other  securities,  of  which  he  should  die 
possessed,  upon  trust  to  sell  and  dispose  of  the 
same  respectively,  and  apply  the  produce  thereof 
in  discharge  of  his  debts,  by  mortgage,  bond,  or 
specialty,  and  also  in  discharge  of  his  debts  by 
simple  contract,  funeral  expenses,  and  legacies^ 
given  by  any  codicil  or  codicils;  and  he  gave  to 
the  Respondent,  for  his  absolute  use  and  benefit^ 
subject  to  his  debts  as  aforesaid,  all  the  rest  of 
his  personal  estate,  whatsoever  and  wheresoever. 
The  testator  also  gave  to  the  Respondent  and  his 
assigns  for  his  life,  subject  to  the  payment  of  his 
debts,  by  specialty  or  simple  contract,  and  lega- 
cies, and  also  to  the  annuities  given  by  any 
codicil  or  codicils,  all  and  singular  bis  real  estates, 
manors,  freehold  lands,  and  freehold  estates,  in  the 
county  of  Warwick  or  elsewhere,  except  his  real 
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1848.       estates,  manors,  and  freehold  or  other  estates  in 
the  county  of  Middlesex,  and  to  his  assigns  for 
his  life,  without  impeachment  of  waste,  ejccept 
the  timber  growing  in  the  park  avenues,  demesne 
lands,  and  woods  adjoining  to  the  capital  messuage 
called  Arbury,  in  the  said  county  of  Warwick  j 
and  from  and   after  the  death  of  the  said  Re^ 
spondent,  the  said  testator  gave  all  and  singular 
the  said  r&al   estates,  manors,  and  lands  in  the 
said  county  of  Warwick,  or  elsewhere,  whatso- 
ever and  wheresoever,  whereof  he  should  be  pos- 
sessed  at  the  time  of  his  death,  together  with 
certain  other  estates  therein  mentioned,  unto  and 
to  the  use  of  Sir  John  Mordaunt,  Baronet,  and 
Edward  Miller  Mundy,  therein  named,  and  their 
heirs  during  the  life  of  the  Appellant  Charles 
Newdigate  Newdegate,    by    bis    then    name    of 
Charles  Newdigate  Parker,  without  impeachment 
of  wast^  but  nevertheless  upon  trust  for  the  Ap« 
pellant  Charles  Newdigate  Newdegate   and   his 
assigns,  with  remainder  to  the  first  and  other  sons 
of  the  Appellant  Charles  Newdigate  Newdegate, 
successively,  in  tail  male,  with  remainder,  includ- 
ing bis  equitable  remainder  in  fee  of  rent  charges 
therein  mentioned^  expectant  on  the  failure  of  issue 
male  of  the  Appellant  Charles  Newdigate  Newde- 
gate, to  Francis  Newdigate,  son  of  the  Respondent, 
and  his  assigns  for  his  life,  without  impeachment  of 
waste,  with  remainder  to  the  said  trustees  and  theu: 
heirs  during  his  life,  to  preserve  contingent  re- 
mainders, with  remainder  to  the  first  and  other  sons 
of  the  said  Francis  Newdigate  the  son,  successively, 
in  tail  male,  with  divers  remainders  over;  and  the 
said  testator  further  willed  and  directed,  that  the 
Appellant  Charles  Newdigate  Newdegate,   then 
called  Charles  Newdigate  Parker,  should,  from  and 
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immediately  after  his  decease,  take  upon  him  and  1834. 
use  the  arms  and  surname  of  "  Newdegate/*  as 
the  same  was  anciently  written,  as  well  as  all  the 
persons  to  whom  any  use  or  estate  of  inheritance 
or  freehold,  in  his  said  real  estates  was  thereby 
limited  after  his  decease,  under  the  condition  and 
penalty  therein  in  that  behalf  mentioned ;  and  the 
said  testator  thereby  empowered  the  tenants  for 
life  in  remainder,  as  they  should  come  into  posses- 
sion, to  settle  any  part  thereof,  to  the  value  of  600/., 
by  way  of  jointure,  and  directed  that  as  the  tenants 
for  liie  should  be  in  the  actual  possession  of  the 
said  estates,  by  virtue  of  his  said  will,  they  should 
have  power  to  let  leases  for  any  term  not  exceeding 
twenty-one  years,  at  the  best  rent,  without  taking 
any  fine  of  any  part  thereof^  except  the  mansion, 
park,  and  demesne  lands  of  Arbury. 

The  bill  further  stated,  that  the  testator  made 
several  codicils  to  the  will,  by  one  of  which,  bear- 
ing date  the  15th  of  April,  1806,  he  gave  certain 
directions  relative  to  a  certain  rent  charge  in  the 
said  will  J  that  by  the  other  codicils  thereto,  he 
did  not  either  alter  or  revoke  his  will  or  codicil  of 
the  15th  of  April,  1806 ;  and  that  the  testator  died 
on  the  6th  day  of  November,  1806,  without  having 
revoked  his  will,  save  so  far  as  the  same  was 
revoked  or  altered  by  the  codicil  of  the  15th  of 
April,  1806,  or  other  codicils;  and  that  in  pursu- 
ance of  the  conditions  contained  in  the  testator's 
will,  the  Appellant  Charles  Newdigate  Newdegate 
procured  an  act  of  parliament  to  be  passed  in  the 
fifty.fifth  year  of  the  reign  of  his  late  majesty  King 
George  the  Third,  intituled  "  An  act  for  enabling 
**  Charles  Newdigate  Parker,  calling  himself  Charles 
^<  Newdigate  Newdegate,  to  take  the  name  and 
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lSS4f.       «•  arms  of  *  Newdegate,'  and  also  for  extinguishing 
j^^^     •*  a  certain  rent-charge  (subject  to  a  life  estate 

"  part  thereof),  pursuant  to  certain  conditions  con- 
"  tained  in  the  will  and  codicil  of  Sir  Roger  New- 
"  digate,  Baronet,  deceased,**  to  the  purport  and 
effect  in  the  said  bill  mentioned  and  set  forth. 

The  bill  further  stated,  that,  upon  the  decease  of 
the  Respondent,  the  Appellant  Charles  Newdigate 
Newdegate  would,  under  the  limitations  contained 
in  the  will,  be  tenant  for  life  in  possession,  without 
impeachment  of  waste,  of  all  the  estates  and  pre- 
mises in  the  county  of  Warwick,  and  entitled  to 
cut  down  timber  for  his  own  use  and  profit,  as 
well  in  the  park  avenues,  demesne  lands,  and  woods 
adjoining  to  the  capital  messuage  called  Arbury^ 
as  in  other  parts  of  the  estates  and  premises ;  and 
that  the  Appellant  Charles  Newdegate  was  the 
eldest  son  and  heir  male  apparent  of  the  body 
of  the  Appellant  Charles  Newdigate  Newdegate, 
and  as  such,  upon  the  decease  of  the  Respondent 
and  the  Appellant  Charles  Newdigate  Newdegate, 
would  be,  under  the  limitations  of  the  will,  tenant 
in  tail  male  of  the  estates  and  premises ;  and  that 
Edward  Miller  Mundy,  the  surviving  trustee  named 
in  the  will,  had  died,  leaving  the  Appellant  Edward 
Miller  Mundy,  his  eldest  son  and  heir  at  law,  him 
surviving. 

The  bill  further  stated,  that  the  estates  in  the 
county  of  Warwick  so  devised  to  the  Respondent 
for  life  as  aforesaid,  consisted  of  a  mansion-house 
called  Arbury,  and  of  a  mansion-house  called 
Astley  Castle,  and  5650  acres  of  land  thereunto 
adjoining,  whereof  the  park  belonging  to  the  man- 
sion-house called  Arbury  contained  about  300 
acres  of  land ;  and  that  the  lands  which  were  held 
in  hand  by  the  testator  at  the  time  of  his  death. 
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together  with  the  park  and  woods,  also  in  hand,  I89t4. 
consisted  of  800  acres  or  thereaboutSt  and  were 
part  of  the  demesne  lands  belonging  to  the  capital 
mansion  house  called  Arbury ;  and  that  there  were 
several  woods  on  the  estate  and  premises  belonging 
to  the  capital  mansion-house  called  Arbury,  which 
lay  intermixed  with  or  adjoining  to  the  demesne 
lands,  two  of  which  woods  were  called  North  Wood 
or  Spring  Kidden  Wood,  and  Seas  Wood  j  and  that 
through  the  wood  called  North  Wood  or  Spring 
Kidden  Wood,  there  was  an  avenue  which  commu- 
nicated with  the  North  Lodge,  opening  on  the 
high  road  leading  from  Nuneaton  to  Astley,  and 
that  the  said  avenue  formed  the  only  communica- 
tion from  the  said  mansion-house,  through  the 
North  Lodge  as  aforesaid,  to  the  high  road ;  and 
that  the  woods  called  North  Wood  or  Spring  Kid- 
den Wood  and  Seas  Wood  were  part  of  the  de- 
mesne lands  belonging  to  the  mansion  house  called 
Arbury :  and  that  there  was  another  wood,  called 
Hawkes  Wood,  and  also  a  small  wood  adjoining 
thereto,  abutting  to  the  south-west  of  the  said 
capital  mansion-house,  and  adjoining  to  the  park ; 
and  that  there  was  an  avenue  leading  through  the 
two  last  mentioned  woods,  which  communicated 
on  one  side  with  the  road  leading  to  the  mansion 
called  Arbur^,  and  on  the  other  side  with  the  man- 
sion-house  called  Astley  Castle;  and  that  at  the  end 
of  the  avenue  nearest  to  Astley  Castle  was  a  lodge- 
gate,  called  Astley  Lodge  Gate,  and  that  the  said 
avenue  was  always  used  by  the  testator  in  his  life- 
time, and  was  the  only  road  or  way  from  the  said 
capital  mansion-house  called  Arbury  to  the  man- 
sion-house called  Astley  Castle;  and  that  there  were 
certain  £irms,  part  of  the  demesne  lands  adjoining 
or  belonging  to  the  capital  mansion-house  called 
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18S4.  Arbury,  called  Denchei-'s  or  Horner's  Farm,  and 
Temple  House  Farm;  and  that  the  Respondent, 
who  entered  into  the  possession  and  receipt  of  the 
rents  and  profits  of  the  estates  and  premises  upon 
the  death  of  the  testator,  had,  since  he  had  been  in 
such  possession,  cut  down  or  felled,  or  caused  to  be 
cut  down  or  felled,  divers  timber  trees  of  oak,  ash, 
elm,  and  other  kinds,  which  were  standing,  grow- 
ing, and  being  in  the  park  avenues,  demesne  lands, 
and  woods  adjoining  to  the  capital  messuage  called 
Arbury,  and  the  gardens  and  pleasure  grounds 
thereto  belonging ;  and  in  particular  that  he  had 
cut  timber  in  the  wood  called  Seas  Wood,  to  the 
value  of  8000/.  and  upwards;  and  in  the  wood 
called  Spring  Kidden  Wood,  and  in  the  private 
towing  path  adjoining,  to  the  value  of  400/.  or 
thereabouts,  and  converted  the  profits  thereof  to  his 
own  use,  and  that  Seas  Wood  was  separated  from 
Spring  Kidden  Wood  only  by  a  private  canal,  made 
by  the  testator  in  his  lifetime,  which  communi- 
cated with  Seas  Pool,  and  from  thence  conducted 
the  water  to  the  capital  mansion  house  called 
Arbury. 

The  bill  further  stated  that  the  Respondent 
had,  within  the  last  three  months,  cut  down  and 
felled  or  grubbed  up,  all  the  timber  and  other 
trees  which  were  standing,  growing,  and  being  in 
the  wood  called  Hawkes  Wood,  which  lay  on  each 
side  of,  and  was  divided  by  an  avenue  leading 
from  the  said  mansion-house  called  Arbury,  to  the 
other  mansion-house  called  Astley  Castle }  and  also 
in  the  small  wood  adjoining  to  Hawkes  Wood, 
which  timber  so  cut  was  of  the  value  of  2000/1  and 
upwards;  and  that  there  was  lying  in  the  said  woods 
a  great  quantity  of  timber  so  cut  and  felled  as 
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aforesaid ;  and  that  the  Respondent  having  already       1834. 
sold  the  bark  thereof,  was  about  to  sell  the  timber 
and  convert  the  profits  thereof  to  his  own  use. 

The  bill  further  stated  that  the  Respondent  had 
also  in  like  manner  felled  and  cut  down  divers  oak, 
ash,  elm,  and  other  trees  in  the  park,  belonging  to 
the  mansion-house  called  Arbury,  and  in  the  gar- 
dens and  pleasure  grounds  adjoining  thereto,  and 
in  particular  a  great  number  of  trees  which  stood 
in  the  south  avenue  in  the  said  park,  and  removed 
the  same  and  appropriated  them  to  his  own  use ; 
and  likewise  a  great  number  of  trees  in  a  certain 
farm  called  Dencher*s  or  Horner's  Farm,  formerly 
in  the  occupation  of  the  testator  Sir  Roger  Newdi- 
gate,  part  of  which  had  been  sold ;  but  that  the 
remainder  was  then  lying  on  the  ground,  and  the 
Respondent  had  also  cut  down  divers  oak,  ash, 
and  other  trees  in  the  farm  called  Temple  House 
Farm,  adjoining  to  the  said  park,  which  was  sold  to 
Isaac  Swinnerton  therein  named ;  and  that  the  sard 
Respondent  had  also  sold  to  the  said  Isaac  Swin- 
nerton a  large  quantity  of  timber,  felled  from  dif- 
ferent parts  of  the  said  estates  and  premises,  ex- 
pressed to  be  excepted  as  aforesaid. 

The  said  bill  further  stated,  that  the  Respondent 
had  cut  down,  or  caused  to  be  cut  down,  divers 
timber  and  other  trees  on  every  part  of  the  said 
estates  and  premises  belonging  to  the  capital  man- 
sion-house called  Arbury,  many  of  which  were  or 
were  intended  to  be  ornamental,  and  afforded 
shelter  to  the  said  mansion-house  and  farm  houses 
and  buildings,  or  to  the  gardens  and  pleasure 
grounds  thereto  belonging;  and  also  that  the 
Respondent  had  cut  down  or  felled  divers  timber 
and  other  trees  which  were  standing,  growing,  and 
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18S4.  being  near  Astley  Castle,  and  which  were  or  were 
intended  to  be  ornamental  to  the  said  mansion 
house  called  Astley  Castle,  and  the  buildings  thereto 
adjoining,  and  the  gardens  and  pleasure  grounds 
thereto  belonging,  by  means  whereof  the  Respond- 
ent had  greatly  damaged  and  injured  the  inherit- 
ance of  the  estate  and  premises.  And  the  Appel- 
lants thereby  insisted  that  the  Respondent  ought 
to  account  for  the  timber  and  other  trees  so  cut 
down  and  felled  as  aforesaid,  and  be  restrained 
from  selling  the  timber  then  lying  on  the  ground, 
and  also  from  cutting  down  any  other  trees  which 
were  then  growing,  and  intended  for  ornament  and 
shelter  to  the  capital  messuage  called  Arbury,  or 
to  the  mansion  called  Astley  Castle,  or  the  grounds, 
lawns,  or  pleasure  grounds  thereto  belonging. 

The  bill  charged  that  the  Respondent  ought  to 
set  forth  a  full  and  true  account  of  the  timber  trees 
cut  down  and  felled  by  him,  or  by  his  order,  upon 
the  several  parts  of  the  estate ;  and  also  a  true  ac- 
count of  the  timber  and  other  trees  which  were  or 
were  intended  to  be  ornamental  to  either  of  the 
mansion  houses  called  Arbury  and  Astley  Castle, 
or  to  the  parks,  pleasure  grounds,  and  buildings 
thereto  belonging,  or  which  afforded  shelter  to 
either  of  the  said  mansions,  or  to  any  of  the  farm 
houses  and  other  buildings  on  the  estates  devised 
by  the  testator. 

The  bill  further  charged,  that  all  the  said  parts 
of  the  devised  estates  therein-before  mentioned  to 
be  excepted,  were  by  the  testator's  will  expressly 
excepted  from  being  cut  by  the  Respondent  dur- 
ing his  life ;  and  that  the  timber  which  the  Re- 
spondent had  cut  or  caused  to  be  cut  down  from 
the  parts  aforesaid,  was  timber  growing  in  the  park 
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avenues,  demesne  lands,  and  woods  adjoining  to  18S4. 
the  ca{Htal  messuage  called  Arbury ;  and  that  the 
Respondent  intended  or  threatened  to  cut  down, 
or  cause  to  be  cut  down,  other  timber  growing  and 
being  on  the  excepted  parts  of  the  said  estates  and 
premises ;  and  also  other  timber  and  other  trees 
which  were  ornamental  to  the  said  mansion-house, 
or  to  the  park,  gardens,  pleasure  grounds,  and 
buildings  thereto  belonging ;  and  also  trees  such  as 
afforded  shelter  and  protection  to  the  house  and 
buildings  thereon^  and  to  commit  other  waste  and 
spoil  and  destruction  thereon. 

The  bill  prayed,  that  an  account  might  be  takeu 
by  and  under  the  direction  and  decree  of  the  Court,, 
of  all  and  singulai*  the  trees  which  had  been  so  cut 
down  and  felled  by  the  order,  and  with  the  permis- 
sion of  Respondent,  and  of  the  monies  which  had 
been  received  by  him,  or  by  any  person  by  his  order, 
or  for  his  use,  from  the  sale  thereof;  and  that  the 
Respondent  might  be  decreed  to  answer  the  amount 
of  such  monies,  the  Appellant  thereby  waiving  all 
pains  and  penalties  incurred  by  the  Respondent 
for  committing  waste  on  the  said  estates  and  pre- 
mises ;  and  that  such  timber  as  had  been  cut,  and 
still  remained  in  about  the  said  park  avenues,  de- 
mesne lands,  and  woods  adjoining  to  the  said  mes- 
suage called  Arbury,  might  be  sold  by  the  direction, 
and  decree  of  the  Court,  and  that  the  amount  of 
such  monies  as  aforesaid,  together  with  the  amouat 
of  the  monies  to  arise  from  and  by  such  sale  as  last 
aforesaid,  might  be  secured  and  invested  by  and 
under  the  like  direction  and  decree  for  the  benefit 
of  the  persons  entitled  to  the  said  estates  under, 
the  said  will  of  the  testator  Sir  Roger  Newdigate ; 
and  that  the  Respondent*  his  servants,  agents,  and 
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18S4.  workmen,  might  be  restrained  by  the  order  and 
injunction  of  the  said  Court  from  cutting  down 
timber  trees  growing  in  and  upon  the  park  avenues, 
demesne  lands,  and  woods  adjoining  to  the  capital 
messuage  called  Arbury,  and  from  cutting  down 
timber  and  other  trees  growing  upon  the  said  estate 
and  premises  in  the  county  of  Warwick,  which  had 
been  planted  or  growing  thereon  for  the  protection 
or  shelter  of  the  mansion-houses  called  Arbury  and 
Astley  Castle,  or  either  of  them,  or  for  the  orna- 
ment of  the  said  mansion-houses  and  estates,  or 
either  of  them,  and  which  grew  or  stood  in  lines» 
walks,  avenues,  clumps,  or  otherwise,  for  the  orna- 
ment of  the  said  mansion-houses  or  either  of  them» 
or  of  the  gardens,  pleasure  grounds,  or  buildings 
thereunto  belonging,  and  from  selling  or  removing, 
or  causing  to  be  sold  or  removed  any  of  the  trees 
which  had  been  felled  as  aforesaid,  and  then  re- 
mained on  any  part  of  the  premises,  and  which  had 
not  then  been  sold  or  disposed  of. 

The  Appellants,  after  the  filing  of  the  bill,  ob- 
tained an  injunction  to  the  effect  in  the  bill  prayed. 

The  Respondent,  by  his  answer,  after  admitting 
the  will  and  codicils,  the  death  of  the  testator 
Sir  Roger  Newdigate,  and  otherwise  to  the  effect 
in  the  bill  set  forth,  and  also  that  the  Respon- 
dent on  his  the  testator's  death  entered  into,  and 
was  still  in  the  possession  and  receipt  of,  the  rents 
and  profits  of  the  estates  and  premises  devised 
to  him  for  life,  stated  that  the  estates  consisted 
of  a  mansion-house  called  Arbury,  and  about 
5364  acres  of  land,  and  that  the  park  called 
Arbury  contained  about  300  acres  of  land,  and 
was  divided  from  the  mansion-house  by  pools  of 
water  and  pleasure  grounds  j  and  that  the  demesne 
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lands  were  well  known  by  the  name  of  demesne  18S4. 
lands,  and  situate  within  the  manor  of  Arbury  and  ^^J^^^J^ 
hamlet  of  Grifie,  and  described  in  st  certain  map 
indorsed  in  the  handwriting  of  the  testator  "  Ar- 
"  bury  demesne  park  and  manor,  and  Griffe,'* 
and  that  the  same  contained  in  the  whole  900 
acres  or  thereabouts,  consisting  of  the  particulars 
in  the  answer  set  forth,  whereof  623  acres,  one 
rood,  and  nine  perches  were,  with  other  lands, 
making  altogether  794  acres,  one  rood,  five  perches, 
held  by  the  testator  in  hand  up  to  the  time  of  his 
death ;  but  that  no  part  of  the  woods  in  the  bill 
mentioned  (save  Spring  Kidden  Wood,  containing 
thirty-six  acres.  Park  Wood,  eighteen  acres  two 
roods,  and  the  wood  called  Scug  Grove,  containing 
two  acres  or  thereabouts),  were  part  of  the  demesne 
lands  belonging  to  the  capital  mansion-house  called 
Arbury;  nevertheless,  the  Respondent  admitted, 
that  all  the  woods  in  the  bill  mentioned  in  that  be- 
half^ except  Seas  Wood,  containing  nineteen  acres, 
two  roods,  and  thirty-two  perches  were  held  in  hand 
by  the  testator ;  but  that  Seas  Wood  did  not  form 
any  part  of  the  demesne  lands,  or  lie  intermixed 
therewith  or  adjoining  thereto,  and  was  distant  at 
least  350  yards  from  Spring  Kidden  Wood,  and 
separated  therefrom  by  several  closes  and  meadows 
through  which  an  old  water  course  formerly  ran, 
which  was  converted  into  a  private  canal  by  the 
testator,  and  in  part  by  the  canal,  and  a  strip  of 
land  on  each  side  thereof,  and  a  wood  called  the 
Alders;  and  that  the  canal  conducted  the  water  to 
a  pool  near  to  the  mansion-house,  but  not  to  the 
mansion  house  called  Arbury. 

The  Respondent  further  stated,  that  through 
Spring  Kidden  Wood,  erroneously  called  North 
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lesi*.  Wood  in  the  bill,  there  was  an  avenue  communi- 
cating on  one  side  with  North  Meadow,  and  on 
the  other  opening  on  the  high  road  leading  from 
Nuneaton  to  Astley ;  but  that  there  was  no  avenue 
through  Great  Hawkes  Wood  and  Little  Hawkes 
Wood,  which  are  nearly  a  mile  from  the  mansion 
house  called  Arbury,  and  500  yards  from  the  park, 
communicating  with  Astley  Castle,  inasmuch  as 
although  the  testator  made  a  road  from  the  said 
park,  through  the  said  two  woods,  to  the  gate  at  the 
lodge,  called  Astley  Lodge,  the  said  road  was 
divided  from  the  fields  on  either  side  by  quickset 
hedges,  in  which  in  many  places  were  only  a  few 
young  trees  here  and  there,  of  different  sorts  and 
ages,  which  appeared  to  have  grown  up  sponta- 
neously in  the  hedges,  and  for  the  most  part  since 
the  death  of  the  testator,  except  on  a  slip  of  land 
on  one  side  of  the  road,  which  was  planted  by  the 
testator,  and  called  the  Ash  Plantation,  and  has 
been  cut  regularly  as  underwood. 

The  Respondent  further  stated,  that  there  was 
a  farm  called  Temple  House  Farm,  part  of  the  said 
estates ;  but  that  no  part  of  the  said  farm,  except 
a  certain  close  land  and  homestead  therein  men- 
tioned, or  any  other  farm  and  lands  save  as  therein 
set  forth,  formed  any  part  of  the  demesne  lands 
adjoining  or  belonging  to  the  mansion-house  called 
Arbury. 

The  Respondent  set  forth,  in  the  first  schedule 
annexed  to  his  answer,  an  account  of  such  timber 
trees,  of  oak,  ash,  elm,  and  other  trees,  standing 
and  growing  in  the  park  avenues,  demesne  lands^ 
and  woods  adjoining  to  the  capital  mansion-house 
called  Arbury,  or  in  the  gardens  and  pleasure 
grounds  thereunto  belonging,  or  which  were  stand- 
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ing  or  growing  on  any  part  of  the  estate  devised  to      ,2^^ 
the  Respondent,   and  intended  for  ornament  or     ji«wd«gaw 
shelter,  which  had  been  felled  by  the  order  or  for 
the  use  of  the  Respondent,  and  for  which  the  Re- 
spondent submitted  to  account,  both  in  respect  of 
the  money  which  had  been  or  might  be  received 
on  account  of  such  timber  trees,  and  for  the  value 
of  all  such  parts  as  had  been  applied  in  repairs  or 
otherwise:  the  Respondent,  however,  stated  that 
such  trees  were  cut  either  for  the  purpose  of  re- 
pairs, or  because  they  were  past  their  maturity, 
and  detrimental  to  the  tenants  occupying  the  lands, 
without  recollecting  that  the  demesne  lands  were 
part  of  the  lands  upon  which  he  was  restricted 
from  cutting  timber. 

In  the  second  schedule  annexed  to  his  answer, 
be  set  forth  a  like  account  of  such  timber  trees  of 
oak,  ash,  elm,  and  other  trees,  which  were  stand- 
ing and  growing  in  the  park  avenues,  demesne 
lands,  and  woods  adjoining  to  the  capital  messuage 
called  Arbury,  or  the  gardens  and  pleasure  grounds 
thereto  belonging,  or  which  were  standing  or  grow- 
ing on  any  part  of  the  said  estates,  and  intended 
for  ornament  and  shelter,  and  had  been  cut  by  the 
order  and  for  the  use  of  the  Respondent;  and 
the  Respondent  submitted  to  the  judgment  of  the 
Court  whether,  under  the  circumstances  in  the  said 
schedule  mentioned,  the  Respondent  was  not  en- 
titled to  the  same  and  to  the  produce  thereof. 

In  the  third  schedule  annexed  to  his  answer,  the 
Respondent  set  forth  a  like  account  of  all  such 
timber  trees  of  oak,  ash,  elm,  and  otiier  trees, 
which  were  standing  or  growing  in  or  upon  any 
part  of  the  said  estates,  other  than  the  park 
avenues,  demesne  lands,  and  woods  adjoining  to 

VOL.  vni.  3  E 


mCWSSGATS 

P. 
HIWDIOAn. 


749]  CASES   IN   THE   HOUSE    OF   LORDS 

1834.^  the  said  mansion-house  called  Aribury,  which  had, 
since  the  time  therein  mentioned,  been  cut  down 
and  felled,  by  the  order  or  for  the  use  of  the  Re- 
spondent; and  the  Respondent,  by  his  answer, 
insisted  and  submitted  that  he  was,  under  the  will 
of  the  testator,  entitled  to  cut  down  and  fell  the 
same,  and  to  receive  and  convert  the  profits  diere- 
of  to  his  own  use,  for  that  the  said  trees  were  not, 
nor  were  any  of  them,  growing  in  or  upon  the  park 
avenues,  demesne  lands,  and  woods  adjoining  to 
the  mansion-house  called  Arbury,  or  any  part  or 
parts  thereof,  and  ought  not  to  come  to  any  ac- 
count respecting  the  same,  or  the  produce  thereof. 
The  Respondent  further  stated,  that  as  for  such 
trees  as  were  growing,  or  intended  for  ornament 
and  shelter  to  the  capital  messuage  called  Arbury, 
and  the  gardens  and  pleasure  grounds  thereto  be- 
longing, there  were  no  such  trees,  save  and  except 
in  the  park  avenues,  demesne  lands,  and  woods 
adjoining  to  the  capital  messuage  called  Arbury. 
And  he  denied  that,  save  as  in  the  third  schedule 
mentioned,  he  had  cut  or  caused  to  be  cut  any 
timber  or  other  trees  which  were  standing,  grow- 
ing, and  being  in  Seas  Wood,  or  in  Great  Hawkes- 
wood  and  Little  Hawkeswood;  and  the  Respondent 
insisted  and  submitted  that  he  ought  not  to  be  re- 
strained by  the  injunction  of  the  Court  from  cut- 
ting or  causing  to  be  cut  or  felled  any  timber  or 
other  trees  growing  near  the  house  called  Astley 
Castle,  inasmuch  as  he  was  entitled  to  cut  timber 
upon  any  parts  of  the  said  estates,  except  upon  such 
parts  thereof  as  the  testator  had  expressly  excepted; 
that  is  to  say,  the  park  avenues,  demesne  lands, 
and  woods  adjoining  to  the  mansion-house  called 
Arbury,  no  part  whereof  is  near  Astley  Castle ; 
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and  for  that  the  house  called  Astley  Castle  never  ^^^^*\ 
was,  as  the  Respondent  had  beard  and  believed^ 
previous  to  or  during  the  life  of  the  testator,  con-  ^^^  * 
sidered  as  a  mansion-house  upon  the  said  estate } 
and  the  Respondent  submitted  that  he  ought  not 
to  be  restrained  by  the  injunction  of  the  Court 
from  selling  and  disposing  of  the  timber  which  had 
been  cut,  and  was  then  lying  upon  such  part  of 
the  said  estates  which  were  not  expressly  excepted 
by  the  testator.  And  the.  Respondent  denied  that 
he  threatened  or  intended  to  cut  or  fell,  or  cause 
to  be  cut  or  felled^  any  other  timber  trees  growing 
on  the  excepted  parts  of  the  premises,  or  any  other 
timber  or  other  trees  which  were  ornamental  to 
the  mansion-house,  or  the  house  described  in  the 
bill  as  the  mansion-house  called  Astley  Castle,  or 
tothepark,  gardens,  and  pleasure  grounds  thereto 
belonging,  or  any  trees  which  afibrded  shelter  or 
protection  to  the  buildings  thereon,  or  to  commit 
any  waste  or  destruction  thereon. 

Witnesses  were  examined  as  to  the  situation  of 
the  woods,  avenues,  &c.  with  respect  to  the 
mansions. 

The  cause  was  heard  before  Sir  John  Leach^ 
then  Vice-Chancellor  of  England,  when  his  Honour 
by  his  decree,  bearing  date  the  25th  of  November, 
1826,  declared  as  to  the  construction  of  the  words 
contained  in  the  will  of  the  said  testator,  that  is 
to  say,  "  except  the  timber  growing  in  the  park 
<<  avenues,  demesne  lands,  and  woods  adjoining  to 
<'  the  capital  messuage  called  Arbury,  in  the  said 
**  county  of  Warwick,"  the  words  "  demesne  lands*' 
denote  the  lands  comprised  in  the  map  exhibited 
in  this  cause,  marked  with  the  letter  B ;  and  the 
words  <^  woods  adjoining  to  the  capital  messuage 
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1834.       **  called  Arbury,"  with  the  word  "  avenues/'  in- 
ntwMoI^     elude  the  woods  after  mentioned,  viz.  Birch  Wood, 
»•  _     Alders  Wood,  Coventry  Wood,  the  Ash  Plantation, 
Great  Hawkeswood,  and  Little  Hawkeswood,  and 
all  other  woods   or  timber  trees  through  or  by 
which  the  road  or  avenues  leading  from  the  North 
Lodge  towards  the  capital  messuage  called  Arbury, 
or  the  roads  and  avenues  leading  from  Astley  Lodge 
or  Griff  Lodge  to  the  said  capital  messuage  re- 
spectively, passed  at  the  time  of  the  death  of  the 
said  testator.    And  it  was  ordered  that  the  injunc- 
tion granted  in  the  cause,  to  restrain  the  Respond- 
ent from  cutting  down  and  felling  the  timber  on 
the  said  estates,  should  be  continued  as  to  the  tim- 
ber growing  in  the  park  avenues,  demesne  lands, 
lind  woods  adjoining  to  the  said  capital  messuage 
called  Arbury,  and  including  therein  the  Birch 
Wood,  the  Alders  Wood,  Coventry  Wood,  the  Ash 
Plantation,  Great  Hawkeswood,  and  Little  Hawkes- 
wood, and  all  other  woods  and  timber  trees  through 
or  by  which  the  road  and  avenue  leading  from  the 
North  Lodge  towards  the  capital  messuage  called 
Arbury,  or  the  roads  or  avenues  leading  from  Astley 
Lodge  or  Griff  Lodge  towards  the  said  capital 
messuage,  respectively  passed  at  the  time  of  tlie 
death  of  the  said  testator.   And  it  was  thereby  fur- 
ther ordered,   that  it  should  be  referred  to  the 
Master  to  take  an  account  of  all  the  timber  that 
had  been  cut  or  felled,  by  or  by  the  order  of  the 
Respondent,  in  the  park  avenues,  demesne  lands, 
and  woods  before  particularly  named  and  described, 
and  of  the  money  received  by  the  Respondent,  or 
by  any  person  or  persons  by  his  order  or  for  his 
use,  from  the  sale  thereof;  and  the  said  Master  was 
also  to  take  an  account  of  the  money  paid  by  the 
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Respondent  into  the  bank,  to  the  credit  of  this  1884. 
cause,  **  the  account  of  the  Arbury  demesne  lands/' 
in^espect  of  such  timber  as  had  been  sold  by  him, 
and  also  an  account  of  the  money  produced  by  the 
sale  of  such  part  thereof  as  had  been  sold  under 
an  order  of  the  said  Court,  and  received  by  Mr. 
Lees  the  auctioneer,  and  paid  by  him  into  the 
bank,  in  trust  in  this  cause  generally ;  and  in  order 
thereto  all  parties*  were  to  produce  upon  oath  all 
books,  papers,  and  writings  in  their  custody,  and 
be  examined  upon  interrogatories  as  the  Master 
should  direct,  who  was  to  make  them  all  just  allow** 
ances ;  and  the  said  Master  was  to  tax  all  parties 
their  costs  of  the  suit  as  between  solicitor  and 
client,  in  manner  therein  mentioned,  and  to  make 
a  separate  report  thereof;  and  the  said  master  was 
also  to  ascertain  how  much  of  the  3704/.  12^.  6d* 
bank  three  per  cent,  consolidated  annuities  stand-* 
ing  in  the  name  of  the  Accountant-general,  in  trust 
in  this  cause,  had  arisen  from  the  sale  of  timber 
felled  in  the  park  avenues,  demesne  lands,  and 
woods  therein-before  particularly  named  and  de- 
scribed, and  how  much  had  arisen  from  sale  of 
timber  felled  on  other  parts  of  the  said  estates  in 
the  pleadings  mentioned ;  and  it  was  thereby  de- 
clared that  so  much  thereof  as  the  said  Master 
should  find  to  have  arisen  from  the  sale  of  timber 
felled  on  such  other  parts  of  the  said  estate,  together 
with  the  dividends  and  interest  which  had  arisen 
thereon,  was  to  go  and  be  applied  in  satisfaction  of 
what  should  be  found  due  from  the  Respondent  on 
taking  the  accounts  thereby  directed,  or  of  so  much 
thereof  as  the  same  would  extend  to  satisfy  and 
discharge ;  and  if  more  than  sufficient  for  that  pur- 
pose, the  residue  thereof  was  to  belong  to  the  Re- 
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iSS4f.  spondent  for  his  own  use  and  benefit.  And  it  was 
*^^^1.  further  ordered,  that  the  said  costs,  when  taxed^ 
should  be  paid  out  of  tlie  said  sum  of  3704/.  128. 6d. 
bank  three  per  cent,  annuities  to  the  persons^  and 
in  the  manner,  and  under  the  directions  therein 
contained  in  that  behalf;  and  the  Court  continued 
the  reservation  of  ail  furtiier  directions  and  sub* 
sequent  costs,  until  after  the  Master  should  have 
made  his  general  report,  with  liberty  for  any  of 
the  parties  to  apply  as  there  should  be  occasion. 

On  the  Sd  of  July,  1827,  the  Appdlants  filed 
another  bill  in  the  Court  of  Chancery  against  the 
Respondent,  which,  after  stating  the  proceedings 
in  the  former  suit,  alleged  that  the  Appellants  had, 
since  the  hearing  of  the  cause  and  the  decree, 
been  informed,  and  believed,  that  the  timber  and 
other  trees  growing  and  standing  in  the  wood» 
called  Seaswood,  and  upon  the  &rm,  called  Temple 
House  Farm,  were  planted  and  left  standing  for 
ornament  and  shelter  to  the  mansion-house,  called 
Arbury,  and  were  of  remarkable  fine  growth  when 
the  'Respondent  took  possession  of  the  said  estates 
and  premises ;  and  that  the  Respondent  had  cut 
down  and  felled  the  same,  whereby  he  had  injured 
the  inheritance :  and  the  bill  prayed  an  account  of 
the  timber  and  other  trees  so  cut  by  the  order  of 
the  Respondent  in  the  wood  called  Seaswood,  and 
upon  the  farm  called  Temple  House  Farm,  and  of 
the  monies  produced  by  the  sale  thereof,  together 
with  the  consequential  directions. 

The  Respondent  appeared  to  the  bill,  and  put  in 
a  plea  of  a  former  suit  depending  for  the  same 
matter,  and  orders  of  reference  having  been  made 
to  ascertain  the  truth  of  the  plea,  the  Master  made 
liis  report  thereon  on  the  Ist  of  April,  1828,  and 
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the  plea  came  on  for  argument  on  the  18th  of      lSS4. 
November,  1829,  before  the  Vice-Chancellor,  who 
overruled  the  plea. 

On  the  14th  of  January,  1830,  the  Respondent 
presented  his  petition  in  this  cause  to  the  Right 
Honourable  Lord  Lyndhurst,  the  then  Lord  High 
Chancellor,  whereby,  after  setting  forth  the  pro- 
ceedings therein,  and  the  decree  of  the  Vice-Chan- 
cellor, he  stated  that  he  was  aggrieved  by  the  form 
of  the  decree ;  for  that  the  decree  did  not  dis- 
miss the  bill  of  the  Appellants,  so  far  as  the  same 
sought  an  account  from  the  Respondent  of  any 
trees  which  had  been  cut  down  and  felled  by  the 
order,  or  with  the  permission  of  the  Respondent, 
upon  any  part  of  the  estate  and  premises  therein- 
before, and  in  the  pleadings  of  this  cause  men- 
tioned, other  than  the  trees  which  had  been  cut 
down  and  felled  by  or  by  the  order  of  the  Re- 
spondent, in  or  upon  the  park  avenues,  demesne 
lands,  and  woods  adjoining  the  capital  messuage 
called  Arbury,  as  declared,  named,  noted,  and  de- 
scribed in  and  by  the  said  decree,  either  as  trees 
protected  by  the  exception  therein  contained  in 
the  said  testator's  said  will,  or  as  trees  growing  or 
alleged  to  have  been  growing  upon  the  said  estate, 
and  planted,  left  standing,  and  intended  for  orna- 
ment and  shelter  to  the  said  mansion-house  called 
Arbury,  and  the  house  alleged  to  be  the  mansion- 
house  called  Astley  Castle,  and  the  farm  houses, 
buildings,  gardens,  and  pleasure  grounds  to  the 
same  belonging,  and  the  account  of  the  monies  re- 
ceived by  the  Respondent  or  by  his  order  from  the 
sale  thereof,  and  to  have  the  amount  thereof  se- 
cured and  invested  for  the  benefit  of  the  persons 
entitled  or  to  become  entitled  to  the  said  estates 
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1834,       under  the  said  will  of  the  said  testator  Sir  Roger 
Newdigate;  and  so  far  as  the  said  bill  sought  to  re« 
V-  strain  the  Respondent,  his  servants  and  workmen^ 

by  the  injunction  of  the  said  Court,  from  cutting 
down  timber  trees  growing  in  and  upon  the  park 
avenues,  demesne  lands,  and  woods  adjoining  to 
the  said  capital  mansion-house  called  Arbury,  other 
than  and  except  in  the  park  avenues,  demesne  lands, 
and  woods  adjoining  to  the  said  capital  mansion* 
house  called  Arbury,  as  named,  described,  or  de- 
noted in  and  by  the  said  decree  as  aforesaid,  and 
from  cutting  down  timber  and  other  trees  growing 
in  and  upon  the  said  estate  and  premises  in  the  said 
county  of  Warwick,  which  had  been  planted  or 
growing  thereon  for  the  protection  or  shelter  of 
the  said  mansion-house  called  Arbury,  and  the 
alleged  mansion-house  called  Astley  Castle,  or  for 
the  ornament  of  the  said  mansion-house  and  alleged 
mansion-house  and  estates,  or  either  of  them,  or 
which  grow  or  stand  in  lines,  walks,  avenues, 
clumps,  or  otherwise,  for  the  ornament  of  the  said 
mansion-house  and  alleged  mansion-house  or  either 
of  them,  or  the  gardens,  pleasure  grounds,  and 
buildings  thereto  belonging,  save  and  except  on 
such  part  or  parts  of  the  said  estates  and  premises 
as  are  included  in  and  protected  by  the  said  de- 
cree  j  and  the  Respondent  prayed  his  Lordship  to 
rehear  the  cause,  and  that  the  said  bill  of  the  Ap- 
pellants, as  far  as  it  prayed  any  relief  against  the 
Respondent  in  respect  of  the  matters  therein  and 
before  particularly  set  forth,  might  be  dismissed 
out  of  the  said  Court. 

The  petition  was  heard  oti  the  25th  of  January, 
1831,  before  Lord  Brougham,  then  Lord  High 
Chancellor  of  Great  Britain ;  and  by  an   order 
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tnade  on  the  31st  of  January,  1832,  his  Lordship  1834 
ordered  that  the  decree  of  the  Vice-Chancellor, 
bearing  date  the  25th  of  November,  1826,  should 
be  varied  by  adding,  after  the  timber  accounts 
thereby  directed  to  be  taken  in  the  manner  in  the 
said  decree  mentioned  and  directed,  the  following 
words :  —  "  And  it  is  ordered,  that  the  PlaintiflT's 
^^  bill  do  stand  dismissed  out  of  this  Court,  so  far 
'^  as  the  said  bill  seeks  an  account  of  the  timber 
"  cut  and  felled  by  the  order  or  for  the  use  of  the 
"  Defendant,  in  any  of  the  woods  called  Firtree 
"  Grove,  Dagley*s  Wood,  Lady  Wood,  JeflF*s  Wood, 
"  and  Seas  Wood,  or  on  Temple-house  Farm,  or  in 
**  or  upon  any  other  part  or  parts  of  the  estate  and 
"  premises  herein-before  and  in  the  pleadings  of 
"  this  cause  mentioned,  other  than  the  trees  which 
**  had  been  cut  down  and  felled  by  or  by  the  order 
"  of  the  Defendant  in  or  upon  the  park  avenues^ 
<<  demesne  lands,  and  woods  as  before  declared, 
<^  named,  noted,  and  described  in  and  by  the  said 
"  decree,  and  an  account  whereof  is  by  the  said 
**  decree  directed  to  be  taken  as  aforesaid." 
The  appeal  was  against  this  decree. 


For  the  Appellants,  the  Solicitor-General  and 
Mr.  J  emmet  t. 

It  appears  by  the  evidence  that  trees  planted 
and  growing  for  shelter  and  ornament  of  Astley 
Castle,  and  in  the  avenue  joining  the  mansions  of 
Arbury  and  Astley  Castle,  were  cut  by  the  Re- 
spondent: it  also  appears  that  Astley  Castle,  before 
the  year  1807,  was  not  used  as  a  residence,  being 
then,  and  probably  long  before,  in  a  state  of  decay  j 
but  it  was  afterwards  repaired  by  the  Respondent, 
and  leased  to  one  of  his  sons  as  a  residence. 
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1834.  Where  there   has   been   actual  or  threatened 

waste,  if  one  act  is  proved  an  injunction  is  granted 
which  protects  the  whole  estate.  The  right  to  a 
general  account  at  the  hearing  follows  the  injunc- 
tion. It  is  not  necessary  to  proceed  at  law,  Jesus 
College  V.  Bloom*  9  Smith  v.  Cooke  A  The  same 
point  occurs  incidentally  in  PuUeney  v.  Warren,  t 
The  account  is  not  to  be  confined  within  the  limits 
of  the  exception,  since  there  is  evidence  that  the 
testator  must  have  intended  to  protect  the  other 
parts  in  question,  as  being  ornamental  and  within 
view  of  the  principal  mansions.  The  word  '^  ad- 
joining,'^  as  applied  to  woods  by  the  testator,  can« 
not  mean  <<  contiguous,"  for  none  of  the  woods 
are  contiguous  to  the  house.  So  as  to  avenues, 
there  are  none  in  the  park  or  demesne  lands,  or 
contiguous  to  the  house.  Spring  Kidden  Wood  was 
held  by  the  decree  of  the  Vice-chancellor  to  be 
within  the  exception ;  yet  it  is  not  contiguous  to 
the  house ;  and  the  decree,  upon  the  same  ground, 
ought  to  have  included  Seas  Wood,  and  other 
woods.  It  is  argued  that  the  rule  of  equity  does 
not  apply,  because  AstJey  Castle  was  out  of  repair, 
and  not  used  as  a  family  residence  by  the  testator. 
But  the  application  of  the  rule  cannot  depend  upon 
such  accidents.  In  the  case  of  Wanstead  House 
the  injunction  to  protect  timber  as  ornamental  was 
granted,  although  the  mansion  was  pulled  down 
by  those  who  had  the  right. 

The  decree  of  the  Vice-Chancellor  left  to  the 
Appellant  the  opportunity  of  enforcing  this  equity, 
which  was  done  by  the  supplemental  bill.    The  dis- 

*  S  Atk.  262.  t  3  Atk.  378. 

t  6Ves.  89.     See  GrtVr^on  V.  JE:yr<;,  9  Ves.  S46.;    Whitfield 
V.  BewiU^  2  P.  W.  240. ;  Garth  v.  CoUon,  3  Atk.  751. 
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missal  of  this  bill  on  appeal  deprives  the  Appellant 
of  relief  as  to  equitable  waste.  At  the  original  hear^* 
ing,  the  discussion  was  confined  to  the  question  of 
parcel  or  no  parcel,  within  the  exception  clause* 
Upon  the  question  of  equitable  waste  there  has 
never  been  any  adjudication.  No  application  was 
made  at  the  hearing  to  dismiss  the  bill  in  this  re* 
ftpect.  If  it  had  been  so  dismissed  upon  the  strict 
rule  of  pleading,  upon  a  sound  exercise  of  the  dis- 
cretion of  the  Court  that  there  might  be  no  failure 
of  justice,  it  should  have  been  without  prejudice 
to  the  filing  of  another  bill.  Lord  Redesdale  treats 
this  as  a  matter  of  ordinary  practice. 

At  law,  the  Plaintiff  has  the  right  at  all  times,  up 
to  the  last  moment,  to  be  nonsuited.  So  in  equity, 
by  analogy,  and  upon  principle,  where  any  sub- 
stantial question  remains  to  be  tried,  the  oppor- 
tunity for  trial  should  be  reserved  by  the  Court. 

The  Lord  Chancellor : 

Was  any  application  for  the  purpose  made  to 
the  Court? 

For  the  Appellant : 

No,  because  the  bill  was  not  dismissed. 

For  the  Respondent,  Sir  Edward  Sugden  and 
Mr.  Bridger. 

The  injunction  was  limited,  and  there  is  no  right 
in  equity  to  an  account  beyond  the  limits  of  the 
injunction.  The  accident  that  the  bill  was  not 
dismissed  cannot  give  the  right  to  extend  the  relief 
given  by  the  decree.  The  original  bill  prayed  re- 
lief as  to  equitable  waste,  and  interrogatories  were 
filed  with  a  view  to  prove  it ;  but  the  case  was  not 
supported  by  evidence.  If  the  allegation  had  been 
supported  by  any  proof,  an  issue  might  have  been 
directed  upon  the  question.  This  was  refused  by 
the  Court,  and  the  relief  confined  to  legal  waste 
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within  the  exceptive  clause.  The  proof  of  cutting 
two  or  three  trees  about  Astley  House  did  not  sup- 
port the  case.  The  protection  by  the  words  of  the 
will  extends  only  to  the  capital  mansion.  Astley 
House  was  for  a  long  time  in  a  state  of  ruin.  There 
was  no  proof  of  cutting  timber  growing  for  orna- 
ment or  shelter  beyond  the  excepted  parts.  Relief 
as  to  equitable  waste  was  therefore  refused  by  the 
Court,  which  was  tantamount  to  a  dismissal  of  the 
bill  as  to  that  part  of  the  prayer  for  relief;  and  the 
decree  might  consequently  have  been  so  drawn  up 
by  the  Respondent.  The  right  to  the  account  is 
limited  by  the  injunction.  There  could  be  no  de- 
cree for  an  account  where  the  injunction  was  re- 
fused. This  is,  therefore,  equivalent  to  a  dismissal 
of  the  bill  to  that  extent  It  is  in  proof  that  Astley 
Castle  was  not  used  in  the  time  of  the  testator  as  a 
family  residence.  The  doctrine  of  equitable  waste, 
therefore,  cannot  apply ;  and  if  it  did,  and  the  evi- 
dence extends  only  to  the  cutting  of  two  or  three 
trees,  how  is  it  possible  that  such  proof  can  give  the 
right  to  an  account  over  an  estate  of  5000  acres  ? 
The  Vice-Chancellor  was  at  first  disposed  to  grant 
an  issue  as  to  equitable  waste  in  Seas  Wood ;  but 
finding  that  a  case  on  that  point  was  made  by  the 
bill,  that  the  fact  was  put  in  issue,  and  the  oppor- 
tunity of  proof  provided  by  the  Plaintiff  but  no 
proof  made,  he  refused  the  issue.  This  was  a 
decree  that  the  equitable  waste  intended  as  to 
Astley  Castle  did  not  extend  to  Seas  Wood,  and 
was  substantially  a  dismissal  of  the  bill  as  to  that 
matter  against  which  there  has  been  no  appeal. 

The  Lord  Chancellor.  —  This  case  was  a  ques- 
tion of  ornamental  timber  or  not  with  respect  to 
one  part  of  the  woods  of  a  very  large  estate,  and  I 
had  a  doubt  whether  the  use  that  was  made  of 
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one  of  the  houses  showed  or  not  that  it  was  to  be  1884. 
taken  to  be  ornamental  timber  of  a  capital  mansion^ 
which  was  used  up  to  a  late  period  by  the  sister  of 
the  testator.  I  have  looked  into  the  case,  and  all 
the  evidence,  and  I  remain  of  the  opinion  which  I 
expressed  in  the  Court  below,  and  which  coincided 
with  that  of  his  Honour  the  Master  of  the  Rolls ; 
I  remain  of  opinion  that  it  was  well  decided  at 
the  Rolls,  and  that  the  judgment  I  came  to  in 
affirming  that  decision  at  the  Rolls  was  right  It 
was  not  lightly  that  the  affirmance  took  place ;  for 
thinking  there  was  some  doubt  on  the  evidence, 
I  stated  to  his  Honour  the  arguments  in  writing*  I 
gave  him  a  very  full  note  of  the  argument.  I  sent 
it  to  him,  with  my  own  observations  upon  it  We 
had  much  communication  together  on  the  whole 
matter,  and  I  received  in  writing  from  his  Honour 
the  result  of  his  recollection  of  his  reasons  for 
deciding  the  case  at  first,  and  the  result  of  his  dis- 
tinct deliberation  upon  it  when  he  had  had  the 
benefit  of  the  notes  which  I  gave  him  of  the  full 
argument  before  me,  as  well  as  any  little  benefit 
which  might  be  supposed  to  have  been  additionally 
given  him  by  the  queries  which  I  suggested  to 
him  upon  that  argument  It  was  upon  the  result 
of  the  whole  of  those  considerations  that  his 
Honour  retained  his  former  opinion,  notwithstand- 
ing some  new  light  might  have  been  thrown  upon 
it  by  the  arguments  in  the  Court  of  Chancery ;  and 
it  was  afler  deliberation  with  his  Honour,  and  re- 
consideration of  the  case,  that  I  came  ultimately 
to  the  opinion  which  affirmed  the  judgment  of  the 
Master  of  the  Rolls,  having  taken  time  during  the 
long  vacation  to  consider  it. 
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1854.  I  have  fully  considered  the  argument  upon  the 

^^^^^^^  appeal  to  this  House  j  and  if  I  had  seen  reason  f<» 
it»  I  should  have  be^i  ready  to  retrace  my  steps 
and  reverse  his  Honour's  judgment  below,  as  well 
as  my  own  judgment  in  the  Court  of  Chancery. 

Under  these  circumstances,  I  do  not  propose  to 
enter  into  the  argument  upon  the  question,  as  it  is 
very  much  of  fact,  nor  to  detain  your  Lordships 
unnecessarily  by  going  into  the  arguments  at  the 
bar.  Very  great  attention  was  paid  to  the  case 
upon  argument  here.  No  stone  was  left  unturned ; 
and  if  any  new  light  could  have  been  thrown  upon 
the  case,  I  should  willingly  have  opened  my  eyes 
to  it.  I  have  refreshed  my  memory  from  my  notes, 
and  I  remain  clearly  and  very  decidedly  of  opinion 
that  the  judgment  of  the  Court  below  in  this  case 
ought  to  be  aflSrmed. 

It  is  not  a  case  in  which  I  think  there  should  be 
any  hesitation  in  giving  the  costs  of  the  affirmance. 
I  see  no  reason  whatever  in  a  case  of  this  sort, 
where  there  have  been  two  consecutive  judgments, 
and  no  doubt  is  expressed,  either  below  or  in  the 
Court  of  Chancery,  and  great  deliberation  given 
to  the  case,  rather  on  account  of  the  zeal  of  coun- 
sel than  that  there  was  any  doubt  that  might  hang 
over  it  Under  these  circumstances,  it  is  suggested 
that  I  should  move  your  Lordships  to  give  the 
costs  out  of  the  timber  fund ;  but  I  think  there 
should  be  a  limit  to  that  I  think  the  estate  should 
not  be  charged  with  all  the  costs  i  otherwise  we 
should  have  no  end  to  litigation,  where  there  is  a 
fund.  I  think  there  must  be  IQOL  costs  paid  by 
the  Appellants. 

Judgment  affirmed. 
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•    Short*hand  writer^s  report  of  the  judgment  pro-       18S4. 
nounced  by  the  Vice-Chancellor,  Sir  John  Leach, 
on  the  hearing  of  this  cause  on  the  25th  November, 
1826:  — 

The  Ftce-Ckancdhr.  —  The  testator  in  this  case  states  that 
all  this  estate  is  to  be  enjoyed  by  the  defendant;  and  he  states 
it  is  to  be  enjoyed  by  him  as  tenant  for  life,  without  impeach* 
ment  of  waste,  with  an  exception ;  and  the  words  of  the  ez- 
cepcioa  have  given  occasion  to  the  present  suit.  The  exception 
is,  **  Except  the  timber  growing  in  the  park,  avenues,  demesne 
**  lands,  and  woods  adjoining  to  the  capital  messuage  called 
**  Arbury ; "  and  the  duty  of  the  Court  now  is  to  give  a  con* 
struction  to  these  words,  which  certainly  are  not  extremely 
definite  in  their  meanmg.  On  the  part  of  the  Plaintiff,  it  is 
contended  upon  the  present  occasion,  that  the  true  intent  and 
meaning  of  this  testator  was  to  deprive  the  tenrat  for  life  of  a 
power  of  cutting  timber  over  the  whole  of  the  estate. 

If  I  were  to  give  that  construction  to  the  will,  I  should  not 
be  acting  upon  the  will  of  the  testator  according  to  his  expres- 
sions ;  but  in  fact,  I  should  be  making  a  will  for  him,  upon  a 
supposed  intention,  which  he  has  not,  in  any  kind  of  way,  ex- 
pressed. He  has  not  restrained  the  tenant  for  life  from  cutting 
timber  upon  all  the  estate,  but  he  has  restrained  him  only  from 
cutting  the  timber  growing  in  the  park,  avenues,  demesne  lands, 
and  woods  adjoining  to  the  capital  messuage  called  Arbury; 
and  it  is  utterly  impossible,  therefore,  that  upon  any  construc- 
tion of  that  sentence,  these  words  can  be  extended  beyond  any 
force  that  can  be  derived  from  the  expression,  "  Except  the 
<'  timber  growing  in  the  park,  avenues,  demesne  lands,  and 
^  woods  adjoining  to  the  capital  messuage  called  Arbury."  On 
the  part  of  the  Defendant,  it  is  contended  that  by  the  expres- 
sion **  woods,**  what  the  testator  meant  was  not  <<  woods  "  gene- 
rally, but  *'  demesne  woods ; "  and  that  this  is  to  be  construed 
<'  demesne  lands  and  demesne  woods  adjoining  to  the  capital 
'<  messuage  called  Arbury."  Now  I  should  misapprehend  the 
intention  of  the  testator,  if  I  thought  that  the  adjective 
**  demesne"  was  an  adjective  qualifying  the  word  woods.  Ac- 
cording to  my  construction  of  the  testator's  meaning,  it  is  not 
the  term  **  demesne"  that  is  the  qualifying  term,  but  the  qua- 
lifying term  is  "  adjoining ; "  for  this  must  be  read  according  to 
plain  sense  and  plain  grammatical  construction.  **  Except  the 
"  timber  growing  in  the  park."  What  park  ?  "  Except  the 
**  timber  growing  in  the  ayenues."  What  avenues?    **  Except 
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*^the  timber  growing  iii,  the  demesne,  ]ah(}8."   What  delpl^tW^i 
lands?    <<  Except  the  timber  growing  in  the  woods."   W^ - 
iriwDBOATB    woods  ?    Why,  he  tells  us,  *'  adjoining  to  the  capital  messuage ' 
»•  "  called  Arbury,  in  the  said  coiinty  of  Warwick,"    The  con- 

struction,  therefore,  is  perfectly  plam  —  it  is  perfeotly  capable ' 
of  a  clear  grammatical  construction ;  and  the  questioQ  is,  what 
is  the  intention  which  the  testator  has  expressed  by  that  cle^iur. 
grammatical  construction?  /^-i  il^li  ^  ^ 

The  first  consideration  is  (which  was  not  advert^d-t^Ja  the 
arguments),  did  the  testator  mean  by  this  exception  to  giV)e4o 
this  tenant  for  life,  without  impeachment  of  waste,  a  larg^rright . 
of  cutting  timber  upon  the  estate  than  the  rules  of  law  Jwould 
give  to  him  ?  or  did  he  mean  to  limit  and  restrict  the  'right 
which  the  rules  of  law  gave  him  ?  If  I  am  to  adopt  the  argu- 
ment used  on  the  part  of  the  Defendant,  I  must  come  to  this 
conclusion,  that  the  testator  did  not  mean  to  qualify  the  right, 
but  meant  to  enlarge  the  right  which  the  tenant  for  life  would 
have  by  the  rules  of  law  and  equity.  I  cannot  give  that  construc- 
tion to  the  words  which  were  introduced  by  way  of  exception, 
because,  I  am  clearly  of  opinion  that  they  were  introduced  by 
way  of  restriction.  If  then  these  words  were  introduced  to 
operate  by  way  of  restriction  to  the  right,  let  us  see  how  that 
right  would  have  stood  if  it  had  not  been  that  these  words  w^re  so 
introduced.  What  then  would  be  the  right  of  this  Defendant,  if 
this  exception  had  not  found  its  way  into  the  wiii  oi  this  tes- 
tator? Could  this  Defendant  have  acted  in  such  a  way  as  to  show 
that  he  considered  himself  authorised  to  cut  the  timber  men. 
tioned  in  the  exception,  which  was  intended  to  have  restricted 
his  right  ?  It  cannot  be  questioned,  that  if  even  this  exception 
had  not  found  its  way  into  the  testator  s  will,  the  Defendant 
would  have  been  restrained  from  committing  what  is  called 
equitable  waste,  and  he  could  not  have  cut  any  timber  .planted 
or  left  standing  to  afford  ornament  or  shelter  to  the  mansion  or 
house.  If  this  reasoning  applies,  then,  looking  at  the  intention 
of  tlie  testator,  I  must  say,  that  under  this  exception  this  De- 
fendant can  never  claim  a  title  to  commit  what  is  called  equit- 
able waste  —  waste  which  he  could  not  have  committed,  if  even 
the  exception  had  not  been  introduced  into  the  testator's  will. 
The  words  used  are  (to  repeat  them), «'  Except  the  timber  grow- 
'<  ing  in  the  park,  avenues,  demesne  lands,  and  woods  adjoining 
^'  to  the  capital  messuage  called  Arbury,  in  the  said  county  of 
"  Warwick,"  This  phrase,  "the  timber  growing  in  the  park  ad- 
"  joining  the  capital  messuage  called  Arbury,  in  the  said  cornitj^ 
"  of  Warwick,"  is  very  clear,  **  The  timber  growing  in  the  aye^ 
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*'^^ues  adjoining  to  the  said  capital  messuage  called  A rbury, '  1SS4. 
*[  in  the  said  county  of  Warwick,"  is  not  so  clear.  There  are  ^^^^rr*^ 
no  avenues  imniedidtely  "  adjoining  to  the  capital  messuage  w«wdkgatk 
*^  called  Arbury,  in  the  county  of  Warwick."  The  meaning  of 
*'  the  timber  growing  in  the  demesne  lands  adjoining  the  capital 
'^  messuage  called  Arbury,  in  the  said  county  of  Warwick/'  is 
perfectly  clear.  They  are  adjoining  to  the  capital  messuage, 
and  *' adjoining  to"  does  not  mean  immediately  contiguous—- 
immefdiately  touching  the  capital  messuage ;  but  they  are  de- 
mesne lands  adjoining,  because  there  are  lands  upon  that  estate 
known  for  centuries  as  demesne  lands.  Then  comes  the  ex- 
pression, "  Except  the  timber  growing  in  the  woods  adjoining 
*'  to  the  capital  messuage  called  Arbury,  in  the  said  county  of 
''  Warwick,"  that  is  to  say,  "  abutting  the  said  capital  mes- 
"  suage;"  but  that  cannot  be  the  meaning,  because  a  capital 
messuage  would  not  be  habitable  if  there  was  a  wood  abutting 
it,  and  therefore  we  cannot  affix  that  sense  to  the  phrase.  What 
then  is  the  sense  which  this  Court  is  to  attribute  to  the  language  of 
the  testator,  consistently  with  the  common  feelings  of  mankind? 
What  was  the  motive  which  this  testator  meant  to  indicate  by 
this  exception  ?  The  motive  must  have  been  the  preservation 
of  all  timber  which  was  connected  with  the  enjoyment  of  the 
capital  messuage, — any  timber,  which  served  in  any  manner,  ac- 
cording to  the  language  of  a  Court  of  Equity,  for  the  purpose 
of  ornament,  or  for  shade  or  shelter,  to  <*  the  capital  messuage 
"  called  Arbury,  in  the  said  county  of  Warwick."  If  such  were 
the  motive,  then  we  have  a  clear  clue  to  the  meaning  of  the 
word  **  adjoining."  I  interpret  it  adjoining,  or  near  to,  adjoining, 
or  so  near  to  as  to  be  connected  with  the  enjoyment,  or  as  to 
serve  for  ornament  or  shelter.  This  is  the  principle  of  con- 
struction which  I  feel  myself  bound  to  give  to  this  will ;  and  I 
must  now,  therefore,  proceed  to  examine  whether  these  several 
places  in  which  the  Defendant  has  thought  he  had  a  title  to  cut 
timber,  of  which  the  Plaintiff  complains,  are  or  are  not  places 
connected  with  the  enjoyment  of  the  capital  messuage,  or  are 
or  arc  not  so  near  to  the  capital  messuage  as  it  must  be  inferred 
that  the  timber  either  to  be  planted  or  left  standing  there  was 
for  the  ornament  or  shelter  of  the  capital  messuage. 

Now,  in  the  first  place,  to  begin  with  what  is  called  the 
strongest  part  of  the  case  by  the  other  side;  namely,  the  wood 
called  Birch  Wood,  or  The  Alders'  Wood.  The  wood  called 
Birch  Wood  and  The  Alders  adjoins  to  the  north  to  a  certain 
wood  called  Spring  Kidden  Wood.  It  seems  that  originally 
the  ornaments  of  this  place  determined  at  Spring  Kidden  Wood; 
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18S4!.  for  before  the  last  fifty  years,  there  was  nathiog  ornamental  In 
'^-''V'*^  that  direction  beyond  Spring  Kidden  Wood,  except  the  avenue 
mwDiBGATx  from  Spring  Kidden  Wood  to  Hart's  Hill.  It  is  not  clearly 
KiwDxoATB.  ^atedy  but  I  think  in  the  old  map  of  1694-  it  distinctly  appears, 
that  about  fifty  years  since,  an  inclosure  took  place  to  the  north 
of  the  boundary  of  Spring  Kidden  Wood  ;  and  upon  the  occa- 
sion of  that  inclosure,  it  seems  that  the  land  there  adjoining  to 
Spring  Kidden  Wood  was  allotted  to  the  testator,  Sir  Roger 
Newdigate,  and  he  immediately  covered  the  whole  of  the  land 
with  a  plantation  of  wood,  and  there  he  built  a  lodge  at  that 
point  leading  to  Hart's  Hill,  where  the  avenue  terminated. 
First,  it  is  contended  that  the  converting  that  approach  to  his 
house  into  a  sort  of  principal  or  ornamental  approach  by  the 
building  of  a  lodge  at  one  extremity,  and  by  planting  the  inter- 
mediate space,  does  not  prevent  the  right  to  cut  timber  in  woods 
through  which  the  avenue  may  go,  according  to  the  intention 
of  the  testator,  because  about  a  hundred  years  ago  (as  for  ex- 
ample) it  was  only  open  and  uninclosed  common.  Now,  this 
Court  is  not  to  examine  into  a  consideration  of  that  which  was 
connected  with  this  park  fi(\y  years  ago  or  a  hundred  years  ago, 
but  this  Court  is  only  to  inquire  into  that  which  was  connected 
with  the  park  at  the  time  this  testator  made  his  will  and  died. 
That  this  wood  was  plainly  connected  with  the  ornament  of  the 
park  by  the  building  of  the  lodge,  I  think  to  be  so  clear  that 
my  declaration  will  be,  that  this  wood  passed  by  the  intention 
of  the  testator  according  to  the  words  he  has  used,  fairly  inter- 
preted. The  next  wood  of  any  considerable  value  is  a  wood 
called  Coventry  Wood,  which  has  an  extremity  on  this  side  to 
the  eastward.  Coventry  Wood  has  a  termination  for  it  which 
forms  a  sort  of  angular  point ;  it  has  its  termination  at  a  point 
where  a  lodge  has  been  built,  which  forms  one  of  the  approaches 
to  the  mansion-house,  standing  upon  the  edge  of  a  public  road. 
This  is  a  building  at  the  extremity  of  a  wood,  that  extends 
nearljf  to  the  park,  not  entirely  to  the  park.  The  wood  does 
not  extend  entirely  to  the  park ;  there  is  a  space  of  some  acres 
between  the  termination  of  the  wood  and  the  park,  and  an 
avenue  is  carried  from  the  wood  through  those  acres  to  the 
park,  the  road  being  continued,  as  it  must  be,  through  the  wood 
to  the  park,  and  through  the  park  up  to  the  mansion-house. 

Now,  it  appears  in  the  statement  made  by  some  of  the  wit- 
nesses examined  on  the  part  of  the  Plaintiff,  that  when  Sir  Roger 
Newdigate  had  built  this  lodge,  and  made  this  approach  through 
Coventry  Wood,  he  did  not  content  himself  by  considering  that 
the  wood  through  which  the  avenue  passed  was  a  sufficiently 
ornamental  approach,  but  he  planted  certain  fir  trees  on  each 
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side ;  and  it  is  contended  on  the  part  of  the  Defendant,  that  the        18S4. 
testator  only  meant  that  these  fir  trees  were  for  the  purpose  of       ^'^"'y^ 
making  the  approach  more  ornamental.    I  am  of  opinion  that     »*^^»«aA*B 
this  was  an  approach  through  this  wood^  connected  with  the     yxttrDtaAvs. 
enjoyment  of  the  house,  and  ser^ng  for  the  ornament  of  the 
house ;  and  Coventry  Wood,  in  my  opinion,  is  equally  within 
the  particular  protection  of  the  testator's  words  with  the  other 
wood. 

There  remains,  now,  oitTy  one  other  species  of  wood  or  timber 
about  which  any  dispute  is  raised,  with  the  exception  of  Seas- 
wood,  which  I  have  reserved  for  the  last  consideration. 

From  thia  lodge,  built  at  the  extremity  of  Coventry  Wood, 
there  is  a  road  which  goes  directly  through  the  park ;  when  it 
has  advanced  a  certain  distance,  there  is  an  avenue  which  turns 
to  the  right,  and  leads  immediately  to  the  mansion-house.  The 
road,  however,  continues  straight  forward  to  the  west.  It  con- 
tinues straight  forward  through  a  wood,  which  is  called  **  The 
Park  Wood ;  **  after  passing  the  Park  Wood,  it  proceeds  through 
a  certain  plantation  called  the  "  Ash  Plantation ;  '*  cutting  the 
Ash  Plantation,  it  passes  through  a  small  wood  called  **  The 
Little  Hawkeswood;"  and  proceeds  some  distance  along 
with  the  trees  on  one  side,  but  not  appearing  to  have  trees  on 
the  other  side  until  it  reaches  Little  Hawkeswood ;  and  then  it 
proceeds  through  Great  Hawkeswood,  and  then  proceeds  to 
another  lodge,  forming  the  approach  from  another  part  of  the 
country  from  the  western  district  to  the  mansion-house.  The 
question  is,  whether  any  of  these  woods,  the  Park  Wood,  the 
Ash  Plantation,  Little  Hawkeswood,  or  this  line  of  trees,  or 
Great  Hawkeswood,  are  or  are  not  to  be  protected  by  the  ex- 
ception in  this  testator*s  will  ?  With  respect  to  the  Ash  Plant- 
ation, that  was  merely  appropriated  to  the  cultivation  of  ash 
poles,  which  were  occasionally  cut ;  and,  therefore,  according 
to  the  custom  of  the  country,  there  could  be  no  timber  upon 
that.  If  there  was  timber,  however,  upon  it,  it  is  my  opinion 
that  timber  ought  to  be  protected,  as  ornamental  to  the  house* 
My  opinion  is  the  same  with  respect  to  the  two  woods,  the 
Great  Hawkeswood  and  the  Little  Hawkeswood.  It  is  con- 
tended, on  the  part  of  the  Defendant,  that  though  this  might  be 
an  avenue,  a  road  going  through  a  wood  may  be  considered  as 
an  avenue ;  but  it  is  not  considered  to  extend  to  the  wood,  and 
all  which  did  not  form  the  avenue  might  be  cut  away.  I  am 
not  of  that  opinion ;  I  am  of  opinion  that  the  whole  of  this  is 
**  wood,"  in  the  sense  of  the  testator,  "  adjoining  to  the  capi- 
''tal  messuage  called  Arbury;''  namely,  connected  with  the 
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1834.  capital  messuage,  and  serving  for  its  ornament.  It  is  certain!} 
true  that  some  of  the  witnesses  on  the  part  of  the  Defendant 
thought  the  space  between  the  two  Hawkeswoods  (inasmuch  as 
it  is  bounded  by  trees  only  on  one  side)  did  not  form  an  avenue. 
The  witnesses  on  the  part  of  the  Plaintiff  call  it  an  avenue ;  and, 
in  my  opinion,  so  call  it  an  avenue  within  the  sense  of  the  tes- 
tator's meaning :  and  I  am  of  opinion  that  all  the  timber  grow- 
ing between  Park  Gate  and  Astley's  Gate  is  timber,  within  the 
testator's  intention. 

A  very  important  question  arises  with  regard  to  Seaswood  ; 
and  upon  the  evidence  in  this  cause,  I  must  admit  that  there  is 
no  evidence  which  proves  it  is  within  the  words  of  protection 
used  by  the  testator,  according  to  the  sense  which  I  think  it  my 
duty  to  put  upon  the  expressions  of  the  testator.  If  that  point 
could  have  been  distinctly  raised  before  the  hearing  of  this 
cause,  and  if  the  Plaintiff  could  have  been  advised  as  to  the 
opinion  which  the  Court  would  entertain  upon  the  construction 
which  it  puts  on  the  words  of  this  exception,  then  the  want  of 
evidence  on  the  part  of  the  Plaintiff  must  have  been  considered 
as  conclusive  against  him ;  and  the  sense  of  the  testator  which 
he  contends  for  could  not  have  been  considered  by  the  Court  as 
established  by  the  testimony  that  this  was  ornamental  to  the 
house ;  as  to  that  part  of  his  claim  his  bill  must  have  been  dis- 
missed. This  Plaintiff,  however,  was  not  advised,  nor  could  he 
have  known  until  these  arguments  had  been  beard  which  have 
been  urged  to-day,  what  view  the  Court  would  have  taken  upon 
hearing  the  whole  of  the  case.  This  Plaintiff  therefore  cannot 
reasonably  be  charged  with  having  neglected  the  means  of  evi- 
dence which  might  be  in  his  power.  The  construction  which 
he  put  upon  this  will  is  a  much  larger  construction  than  the 
Court  gives  it  upon  the  present  evidence;  and  according  to  the 
larger  construction,  the  evidence  on  his  part  should  prove 
Seaswood  to  be  ornamental  to  the  estate.  I  am  of  opinion 
that  I  cannot,  with  justice  to  the  Plaintiff  in  this  case,  exclude 
him  from  the  opportunity  of  establishing  (provided  the  facts 
the  case  will  enable  him  to  do  so)  that  this  wood  was  either 
planted  or  left  standing  for  ornament,  shade,  or  shelter  to  the 
mansion-house.  For  ornament,  shade,  or  shelter  to  the  mansiosr 
house  the  Defendant  says  it  could  not  be ;  and  my  purpose 
therefore  is,  in  declaring  my  opinion  as  to  these  points,  to  give 
the  plaintiff  by  an  issue  an  opportunity  of  trying  whether  Seas- 
wood was  at  the  time  of  the  death  of  the  testator  either  planted 
or  left  standing  for  ornament,  shade,  or  shelter  to  the  capital 
messuage  called  Arbury. 

Mr.  Shadxffdl.  —  Then  there  is  no  difficulty  left  between  us. 
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Mr.  Sugden.-^l  beg  your  pardon,  that  leaves  it  all  open;        1834. 
your  Honour  will  observe  that  they  don't  contend  by  their  bill 
what  they  contend  in  argument ;  they  throw  a  large  net  to  get  all 
they  can*  but  1  don't  apprehend  their  bill  puts  it  in  that  way. 

Mr.  ShadweU.  —  I  beg  your  pardon.  <*  And  that  the  said  De- 
**  fendanty  Francis  Newdigate,  may  set  forth  in  manner  afore- 
'<  said  a  full,  true,  and  particular  account  of  all  such  trees 
'*  as  were  growing  in  the  park,  avenues,  demesne  lands,  and 
<<  woods  adjoining  to  the  said  capital  messuage  called  Arbury, 
*^  and  also  of  all  such  trees  as  were  growing  upon  the  said 
"  estates,  and  in  the  said  county  of  Warwick,  and  intended  for 
"  ornament  and  shelter." 

The  Vice-Chancellor*  —  That  looks  as  if  you  had  the  oppor- 
tunity which  I  thought  you  had  not ;  that  is  very  different  from 
your  argument. 

Mr.  Sugden, — They  not  only  claim  all  the  woods  that  have  been 
cut,  but  they  go  on  to  pray  that  what  was  left  may  be  equally 
protected;  and  therefore  that  excludes  them  from  the  pre- 
sumption that  they  had  not  the  opportunity  of  giving  evidence, 
which  your  Honour  supposes. 

The  Vice-Chancellor,  —  I  could  only  let  you  into  evidence 
on  the  ground  that  the  view  the  Court  might  take  of  it  was 
not  present  to  your  minds ;  but  it  seems  by  the  statement  of  the 
bill  that  is  the  very  view  you  took  of  it.  I  cannot  possibly 
permit  them,  therefore,  to  go  to  an  issue  now,  having  had  an 
opportunity  of  giving  evidence,  and  therefore  I  must  conclude 
the  fact  is  against  them. 

Mr.  Jemmet.  —  We  had  na  view  with  regard  to  the  opinion 
your  Honour  would  give  as  to  Seaswood ;  but  we  did  pray  with 
respect  to  the  ornamental  timber  as  to  Astley  Hall,  because 
that  is  a  mansion  upon  the  estate. 

Mr.  Sugden.  —  The  prayer  of  the  bill  will  put  at  end  to  the 
whole  of  this  argument,  —  **  That  an  account  may  be  taken,  by 
**  and  under  the  direction  and  decree  of  this  Court,  of  all  and  sin- 
**  gular  the  trees  which  have  been  so  cut  down  or  felled  by  the 
**  order  or  with  the  permission  of  the  said  Defendant,  and  of  the 
"  monies  which  have  been  received  by  him,  or  by  any  person 
**  by  his  order,  or  for  his  use,  from  the  sale  thereof;  and  that 
<<  the  Defendant  may  be  decreed  to  answer  the  amount  of  such 
"  monies,  the  Plaintiff  hereby  waiving  all  pains  and  penalties  in- 
''  curred  by  the  said  Defendant  for  committing  waste  on  the 
**  said  estates  and  premises ;  and  that  such  timber  as  has  been 

cut  and  still  rcninins  in  and  about  the  said  park,  avenues, 
*'  demesne  lands,  and  woods  adjoining  to  the  said  messuage 
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1834*        **  called  Arbuvy,  may  be  sold  by  the  direction  and  decree  of 
**  this  honourable  Court ;  and  that  the  amount  of  such  monies  aa 
«<  aforesaid,  together  with  the  amount  of  the  monies  to  ariae 
"  from  and  by  such  sale  as  last  aforesaid,  may  be  secured  and 
'<  invested  by  and  under  the  like  direction  and  decree  for  the 
**  benefit  of  the  persons  entitled  and  to  become  entitled  to  the 
**  said  estates,  under  the  said  will  of  the  said  testator,  Sir  Roger 
'<  Newdigate ;  and  that  the  said  Defendant,  Francis  Newdigate» 
**  his  servants,  agents,  and  workmen,  may  be  restrained  by  the 
*'  order  or  injunction  of  this  honourable  Court,  from  cutting 
*'  down  timber  trees  growing  in  and  upon  the  park,  avenues, 
**  demesne  lands,  and  woods  adjoining  to  the  said  capital  mes- 
«<  suage  called  Arbury,  and  from  cutting  down  timber  and  other 
**  trees  growing  upon  the  said  estates  and  premises  in  the  said 
*'  county  of  Warwick  which  have  been  planted  or  growing  there^ 
*'  for  the  protection  or  shelter  of  the  said  mansion-houses  called 
**  Arbury  and  Astley  Castle,  or  either  of  them,  or  for  the  oma- 
**  ment  of  the  said  mansion-houses  and  estates,  or  either  of  them» 
**  which  grow  or  stand  in  lines,  walks,  avenues,  clumps,  or  other- 
**  wise,  for  the  ornameot  of  the  said  mansion-houses  or  either  of 
*^  them,  or  of  the  gardens,  pleasure  grounds^  or  buildings  there- 
**  unto  adjoining ;  and  from  selling  or  removing,  or  causing  to 
**  be  sold  or  removed,  any  of  the  said  trees  which  have  beep 
**  felled  as  aforesaid,  and  now  remain  upon  any  part  of  the  same 
^  premises  which  have  not  yet  been  sold  or  disposed  of." 
The  Vice-CkanceUor.  —  That  is  decisive. 
Mr.  Sugden,  ^  And  therefore  there  will  be  no  issue.    Then 
your  Honour's  decision  is,  that  the  woods  within  the  lodges  are 
protected  ? 

The  Vice-chancellor*  —  All  woods  within  the  lodges  are  pro- 
tected, in  my  opinion. 

Mr.  Siigden* — And  as  to  Seaswood,  your  Honour  is  of  opinion 
that  that  is  not  protected  ? 

The  Vice- Chancellor. —  No;  but  I  am  of  opinion  that  the 
woods  within  the  lodges  are  protected,  and  I  hold  them  to  be 
protected  because  they  are  omaroentaL 

Mr.  Shadwell.  —  In  consequence  of  this  declaration,  the  mo* 
Bey  arising  from  timber  which  has  been  cut  in  parts  which  are 
protected,  according  to  your  HonourlB  opinion,  will  be  paid  into 
Court ;  and  perhaps  your  Honour  would  also  think  that  as  this 
question  has  been  agitated  for  the  benefit  of  the  estate,  it  would 
be  a  fair  and  right  thing  that  the  costs  of  both  parties  should 
come  out  of  that  fund  which  has  arisen  from  the  sale  of  the 
timber  which  your  Honour  holds  to  be  protected. 
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The  Vice-Chancdlor.  —  I  don't  know  how  I  can  do  that  with         1834. 
justice.  v,-*-v^*^ 

Mr.  ShadxoelL  —  My  client,  who  is  tenant  in  tail,  must  have     »«wdegat« 
his  costs.    1  have  one  client  who  is  tenant  for  life,  and  the  next 
is  tenant  in  tail. 

The  Vice- Chancellor,  —  Is  the  tenant  in  tail  of  age? 

Mr.  ShadwdL  —  No ;  he  is  an  infant. 

The  Vice-Chancellor.  —  What  has  become  of  the  personal 
estate  of  the  testator  ?  The  personal  estate  would  be  the  pro- 
per fund. 

Mr.  ShadwelL  —  There  is  no  personal  estate. 

The  Vice-Chancellor, —  Then  I  must  throw  it  upon  the  real 
estate;  and  then  it  will  come  out  of  the  proceeds  of  the  timber. 

Mr.  Shadvoell.  —  Then,  in  point  of  fact,  there  will  be  a  refer- 
ence to  the  Master  ? 

The  Vice- Chancellor,  —  Yes,  you  must  refer  it  to  the  Master 
to  take  an  account. 

Mr.  Shadxvell,  —  The  injunction  will  only  be  continued  with 
respect  to  those  woods  which  your  Honour  is  of  opinion  come 
under  the  protecting  clause  in  the  testator's  will. 

The  Vice- Chancellor,  —  All  timber  growing  within  the  lodges. 


Short-hand  writer's  report  of  the  Lord  Chancel- 
lor's (Lord  Lyndhurst*s)  observations  on  the  hear- 
ing of  the  Defendant's  appeal  to  vary  the  decree, 
on  the  20th  November,  1830 :  — 

If  I  recollect,  the  learned  judge  says,  in  substance,  this. — In  Nov.  20. 
the  first  place,  it  was  not  easy  for  the  parties  to  be  aware  what  iSSO. 
my  judgment  would  be.  In  that  respect,  they  might  not  be 
prepared  with  evidence  as  to  equitable  waste  as  to  Seaswood, 
they  may  not  have  their  attention  directed  to  it ;  but  afterwards 
the  attention  of  the  learned  judge  was  called  to  the  prayer  of 
the  bill,  and  he  said  that  the  prayer  of  the  bill  was  such  as  to 
show  that  their  attention  was  directed  to  the  subject,  and  they 
ought  to  have  applied  their  evidence  to  it ;  and  upon  that  ground 
he  gave  his  decision  against  what  he  had  before  determined, 
granting  an  issue.  I  believe  I  am  right.  Is  it  not  in  substance 
this,  that  you  prayed  for  something,  Mr.  Pepys,  in  that  suit, 
which  was  decided  against  you  ? 

Mr.  Pepys, —  There  was  no  decision  at  all.  The  Court  was  of 
opinion  that  we  had  not  done  that  which  we  might  have  done 
in  the  cause,  and  would  not  give  us  any  further  inquiry  on  the 
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18S4.        subject,  and  would  not  give  us,  in  that  suit,  an  opportunity  of 
^■^'v-^^       proving  equitable  waste. 

MEWDXGATs  The  Lord  Chancellor.  —  The  Court  was  not  asked  to  dismiss 
the  bill.  The  only  question  is,  whether  the  bill  would  have 
been  dismissed  on  that  statement  of  facts,  and  that  judgment 
with  respect  to  the  merits  pronounced  by  the  Vice-Chancellor; 
whether,  if  his  attention  was  called  to  them,  and  he  was  asked 
to  dismiss  the  bill,  whether,  as  a  matter  of  course,  and  as  a 
necessary  consequence  of  that  which  he  would  decide,  he  would 
dismiss  the  bill. 

Mr.  Pepys. — No  judge  would  have  ever  dismissed  such  a  bill 
'Otherwise  than  without  prejudice. 

The  Lord  Chancellor.  —  It  is  a  very  singular  thing,  if  a  party 
in  a  suit  at  common  law  fails  entirely,  he  can  be  nonsuited,  and 
he  has  a  right  to  come  again ;  if,  on  the  contrary,  he  succeeds 
in  part,  and  there  is  a  part  to  which  he  might  have  applied  evi- 
dence with  respect  to  which  he  fails,  he  is  defeated  with  respect 
to  that  for  ever.     That  is  the  distinction  at  law. 

The  Solicitor'General,  —  It  is  just  the  same  thing  here. 

The  Lord  Chancellor.  —  The  question  is,  whether  that  rule 
applies  to  a  suit  in  equity. 

Mr.  Pepys.  —  No,  never. 

The  Lord  Chancellor.  —  There  are  two  things  you  pray  for. 
If  you  had  failed  in  both,  might  you  have  come  again  here? 

Mr.  Pepys.  —  No,  my  Lord,  if  the  bill  was  dismissed. 

The  Lord  Chancellor,  —  That  would  be  without  prejudice, 
as  in  the  case  of  a  nonsuit. 

The  SolicUor-GeneraL  —  If  they  had  gone  into  evidence,  and 
failed  because  they  had  not  produced  sufficient  evidence,  the 
dismissal  of  their  bill  would  have  been  fatal  to  them  for  ever. 

The  Lord  Chancellor.  —  Suppose  they  had  gone  into  a  case 
wide  of  the  real  case,  so  that  the  Court  saw  that  the  merits  were 
not  discussed,  then  the  Court  might  have  said  it  was  without 
prejudice. 

The  Solicitor-GeneraL  —  There  have  been  only  one  or  two 
cases  of  that  sort  which  have  happened  in  the  course  of  my 
experience. 

Mr.  Pepys.  —  That  is  a  very  singular  thing ;  because  I  have 
known  them  to  happen  continually. 

The  Solicitor-General.  —  Perhaps  your  Lordship  will  ask  the 
Registrar  about  the  frequency  of  those  things  ? 

The  Lord  Chancellor.  —  I  will  ascertain  that.  That  is  the 
point;  in  fact,  that  is  the  whole  point;  there  is  no  dispute 
about  the  facts. 
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It  would  have  been  much  better  for  the  parties  to  have  had        1834. 
an  issue,  notwithstanding  what  took  placet  than  to  have  dis-       ^■^"v^^ 
missed  the  bill  without  prejudice  to  a  new  suit.     They  might     h«wdkgate 
have  had  an  issue  directed  in  that  suit ;  whereas  the  effect  of 
dismissing  the  bill  without  prejudice,  if  that  is  the  real  question 
to  be  tried,  leads  to  the  necessity  of  bringing  a  new  suit,  and 
going  through  the  whole  case  again. 

Mr.  Pepys.  —  It  was  quite  in  the  breast  of  the  judge  to  have 
dismissed  the  bill  without  prejudice,  but  it  was  not  in  the  breast 
of  the  judge  to  direct  an  issue. 

The  Lord  Chancellor.  —  With  respect  to  the  dismissal  of  the 
bill  without  prejudice,  that  is  a  question  of  course  for  the  dis- 
cretion of  the  Court.  It  was  suggested  the  last  day  when  this 
was  on,  that  the  most  convenient  mode  would  be  to  ask  the 
Master  of  the  Rolls  himself,  who  decided  the  case,  what  he  in- 
tended.   Do  you  propose  that  ? 

The  Solicitor-GeneraL  —  I  have  not  the  least  objection  to  it. 

The  Lord  Chancellor,  —  Then  you  propose  it. 

The  Solicitor-General,  — I  propose  it  certainly,  but  my  friend 
withdraws  from  it. 

Mr.  Pepys.  —  It  is  quite  clear  that  the  Master  of  the  Rolls' 
attention  was  not  called  to  it. 

TYie  Lord  Chancellor.  — The  Master  of  the  Rolls  has  the 
reviving  his  recollection  from  the  notes  now  before  me,  which 
give  with  great  accuracy  the  effect  of  what  passed  in  his  mind 
and  what  he  intended.  If  on  consulting  with  the  Master  of  the 
Rolls  he  should  say  that  he  formed  no  judgment  about  it,  then 
that  is  one  question,  —  then  it  will  be  for  me  to  decide  what  is 
proper  to  do ;  if,  on  the  other  hand,  he  said  I  did  consider  it  at 
the  time,  and  the  decree  was  framed  according  to  the  judgment 
I  then  pronounced,  there  is  an  end  of  it. 

Mr.  Pepys, — It  is  four  years  since  the  Master  of  the  Rolls 
heard  the  case. 

The  Lord  Chancellor.  —  Here  are  the  materials  before  me 
which  represent  what  passed  upon  the  occasion  with  great  ac- 
curacy. I  have  read  so  much  of  it  as  to  enable  me  to  form  an 
opinion ;  at  all  events  I  think  it  would  be  proper  for  me  to  speak 
to  him  on  the  subject.  If  he  says  he  has  no  recollection  about 
it,  and  cannot  tell  what  he  intended  to  do,  why  I  must  decide 
it  without  his  recollection.  It  does  not  admit  of  more  argument 
than  I  have  already  before  me,  does  it  ? 

The  Solicitor-General  — Tho^Q  passages  I  read  to  your  Lord- 
ship before  show  what  I  before  observed  as  to  what  he  meant 
and  would  have  done ;  he  says,  ''  If  that  point  could  have  been 
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1884.  *'  dtstiBcUy  raised  before  the  hearing  of  this  cause,  and  if  the 
^  Plaintiff  coald  have  been  advised  as  to  the  opinion  which  the 
**  Court  would  etttertain  upon  the  construction  which  it  puts  on 
**  the  words  of  this  exception,  theK  the  want  of  evidence  on  the 
**  part  of  the  Plaintiff  must  have  been  considered  as  conclusive 
**  against  htm,  and  the  seme  of  the  testator  which  he  contends 
**  for  could  not  have  been  considered  by  the  Court  as  established 
*'  by  the  testimony  that  (Ms  was  ornamental  to  th^  house.  As 
**  to  that  part  of  his  ckum  his  bill  must  have  been  dismissed." 
That  is  what  he  said  when  he  was  of  opinion  that  the  bill  was 
not  to  be  dismissed,  because  he  thought  they  had  not  an  oppor- 
tunity of  looking  into  it. 

The  Lord  ChanceUor.  -^  He  would  naturally  have  applied  his 
evidence  to  every  part  of  the  bill  as  to  which  the  slightest 
doubt  existed  which  came  within  the  explanation.  How  far 
is  Seaswood  from  the  mansion-house  ? 

The  Solicitor-Genertd.  —  A  quarter  of  a  mile. 

The  Lord  Chanedior.  —  Is  it  in  sight  of  the  house  ? 

The  StUiciior^General,  —  No,  my  Lord.  Mr.  Lowe  knows  the 
place  perfectly  well,  and  he  says  that  you  cannot  see  the  top  of 
the  highest  tree  in  Seaswood  from  any  part  of  the  pleasure 
grounds. 

Mr.  JemmeU, «—  There  is  no  wood  strictly  adjoining  to  the 
mansion-house. 

The  Lord  ChanceUor.  —  I  am  asking  the  question  in  order 
to  see  what  construction  the  learned  judge  put  upon  the  word 
**  adjoining : "  there  might  be  woods  round  the  mansion-house, 
although  not  strictly  adjoining ;  and  if  there  was  another  wood 
separated  by  a  considerable  interval,  which  is  Seaswood,  then 
that  would  not  properly  come  within  the  term  '<  adjoining." 
These  are  the  words  which  are  used  by  the  Master  of  the  Rolls. 
Here  is  the  passage  read  by  the  Solicitor- General :  ''  I  could 
<<  only  let  you  into  evidence  on  the  ground  that  the  view  the 
«  Court  might  take  of  it  was  not  present  to  your  minds ;  but  it 
«  seems  by  the  statement  of  the  bill  that  is  the  very  view  you 
*^  took  of  it.  I  can't  possibly  permit  them  therefore  to  go  to  an 
*<  issue  now,  having  had  an  opportunity  of  giving  evidence ;  and 
<<  therefore  I  must  conclude  the  fact  is  against  them."  That 
cose  having  been  present  to  your  minds,  according  to  the 
opinion  of  the  Master  of  the  Rolls,  and  you  having  had  an 
opportunity  of  being  prepared  with  evidence ;  and  not  being 
prepared  with  evidence,  you  wish  now  to  have  an  opportunity 
of  filing  another  bill  for  the  purpose  of  having  it  again  present 
to  your  minds  for  the  purpose  of  repairing  your  own  omission. 
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That  U  t,he  language  lued  by  the  then  Vice-chancellor  on  Uie        18S4. 
subject.    Suppose  you  file  a  bill  embracing  two  distinct  de-      -m-^  w 
mands,  you  ought  tQ  be  prepared  with  evidence  tp  support     hewdeoatx 
each,  according  to  the  terms  of  your  bill ;  you  apply  the  evi. 
dence  only  to  one,  and  fail  as  to  the  other  entirely  for  want  of 
evidence.    Are  you  entitled  to  come  again  ? 
Mr.  Pepys,  —  Not  simply  in  that  way. 
Tbe  Lord  Chancellor.  -^  I  am  putting  it  as  a  boundary.    You 
say  that  the  circumstances  of  the  case  here  were  of  such  a 
mature  that  your  attention  was  not  directed  to  that  point- 
Mr.  Pept/s,  —  If  we  ever  had  any  view  of  it,  we  lost  sight  pf 
it  in  the  progress  of  the  cause* 

Mr.  Jemmeit.  —  It  is  a  question  of  great  importance  to  both 
sides,  and  we  humbly  conceive  that  substantially  the  merits  are 
with  us,  and  that  we  ought  to  have  the  liberty  to  file  a  bill  at 
our  own  peril.    If  we  are  wrong,  we  shall  suffer  for  it. 

The  Lord  Chancellor,  —  It  is  making  the  case  ratbar  hard 
upon  then?.  l*he  expense  would  be  less  to  them  if  you  had 
introduced  the  evidence  into  the  former  bill,  than  if  you  filed  a 
second  bill.  Is  the  bill  long  ?  Allow  me  to  see  the  bill.  I 
will  look  at  it,  and  tell  you  to-morrow  morning  what  I  think 
should  be  doqe.  I  will  see  the  Master  of  the  Rolls  upon  the 
subject. 

Short-hand  writer's  report  of  judgment  pro- 
nounced by  the  Lord  Chancellor  (Lord  Brougham) 
on  the  hearing  of  the  Defendant's  appeal  to  vary 
the  decree,  on  31st  January,  1832 :  — 

Sir  Roger  Newdigate  gave  to  Francis  Newdigate  all  his  free- 
hold estate  in  the  county  of  Warwick  and  elsewhere,  for  life, 
without  impeachment  of  waste,  except  the  timber  growing  in 
the  park,  avenues,  demesne  lands,  and  woods  adjoining  the 
capital  messuage  called  Arbury,  in  the  county  of  Warwick, 
with  divers  remainders  over.  On  the  26th  of  June,  1824, 
Charles  Newdigate  Newdegate,  the  first  remainderman,  brought 
his  bill  against  Francis  Newdigate,  the  tenant  for  life,  stating 
that  the  Defendant  had  cut  down  timber  on  divers  parts  of  the 
said  premises,  among  which  was  a  wood  called  Seaswood,  and  a 
farm  called  Temple  House  Farm,  all  which  were  expressly  ex- 
cepted as  aforesaid  ;  and  the  bill  prayed  an  account  of  the  trees 
so  cut,  and  that  the  Defendant  might  be  restrained  from  cutting 
down  timber  trees  growing  on  any  of  the  park,  avenues,  de- 
mesne V^nds,  and  woods  adjoining  to  the  house  at  Arbury,  or  on 
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1834.        the  said  estate,  which  had  been  planted  or  were  growing  for 

^•^'v-*^        the  protection  or  shelter  of  the  bouse*  or  for  its  ornament, 

xKWBEaxTs     which  grew  or  stood  in  lines,  walks,  avenues,  clumps,  or  other- 

MxwDioATs.     ^^^®*     ^^^  Plaintiff  claimed  the  extension  of  this  exception  to 

a  mansion-house  on  the  Arbury  estate  called  Astley  Castle; 

but  as  this  point  was  decided  against  him,  and  not  afterwards 

pressed,  it  is  not  necessary  to  notice  it  now. 

The  Plaintiff  obtained  an  injunction  in  the  terms  of  his 
prayer.  The  Defendant  by  his  answer  admitted  having  cut 
down  timber  in  the  park,  avenues,  &c.;  but  stated  Seaswood  did 
not  form  part  of  the  demesne  lands  at  Arbury,  or  lie  inter- 
mixed therewith ;  and  that  Temple  House  Farm  was  also  en- 
tirely distinct  from  the  demesne  lands  on  the  Arbury  estate, 
except  one  particular  close ;  and  he  said  that  he  ought  not  to 
be  restrained  from  felling  timber,  except  on  such  parts  as  the 
testator  had  previously  excepted.  This  therefore  raised  the 
whole  question.  The  pleadings  here  raised  the  whole  question, 
if  they  chose,  both  as  to  Seaswood,  as  to  the  timber  in  the  woods, 
and  as  to  the  timber  in  the  park. 

The  Plaintiff  entered  into  evidence,  and  examined  his  wit- 
nesses ;  and  on  the  third  interrogatory  in  his  examination  in 
chief,  he  interrogates  as  to  the  ornamental  timber  adjoining  the 
mansion-house  at  Arbury,  and  that  of  Astley  Castle ;  and  the 
cause  having  come  on  for  a  hearing  before  the  then  Vice- 
Chancellor,  the  present  Master  of  the  Rolls,  in  November, 
1826,  his  Honour  specified  the  woods  which  he  considered  to 
be  embraced  by  the  said  exception,  such  woods  being  in  the 
demesne  lands  or  avenues  of  Arbury  House,  or  the  land  adjoin- 
ing or  ornamental  thereto ;  and  he  observes  with  reference  to 
Seaswood  and  Temple  House  Farm  (neither  of  which  come 
under  the  above  description),  the  Plaintiff  seemed  to  have  con- 
ducted his  case  on  the  presumption  that  it  was  sufficient  for  him 
to  establish  that  tliey  were  ornamental  to  the  estate.  The  state- 
ment of  the  bill  showed  that  the  construction  which  the  Court 
had  set  on  the  will  could  not  have  taken  him  by  surprise ;  and  it 
was  therefore  too  late,  it  was  said,  for  him  to  give  evidence  to 
prove  Seaswood  and  Temple  House  Farm  to  be  ornamental  to 
the  house  of  Arbury.  His  Honour's  decree  declares  certain 
woods  therein  specified  to  come  under  the  exception  restraining 
the  Defendant  from  cutting  timber  thereon,  but  Seaswood  and 
Temple  House  Farm  were  not  mentioned  in  the  decree. 

Now  this  is  the  judgment,  the  decree  on  which  the  present 
question  arises.  In  the  year  after  the  decree,  that  is  in  January, 
1827,  the  Plaintiff  filed  another  bill  against  the  Defendant, 
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stating  the  proceedings  in  the  above-mentioned  suit,  alleging         1BS4. 
that  the  trees  in  Seaswood  were  planted  and  left  standing  for        v-mr^-* 
ornament,  and  were  greatly  ornamental  to  the  mansion-house     uiwdtoatk 
called  Arbury.     And  the  bill  prayed  an  account  of  the  trees     i^iwdioatk. 
planted  and  left  standing,  and  intended  for  ornament  in  the  said 
wood  called  Seaswood,  and  on  the  farm  called  Temple  House 
Farm,  or  which  contributed  to  the  ornament  or  shelter  of  the 
said  mansion-house  called  Arbury,  or  the  park,  pleasure  grounds 
and  buildings  thereto  belonging  or  adjoining.    He  had  become 
instructed  by  the  argument  at  the  hearing,  by  the  view  the 
Court  took  at  the  hearing ;  because,  finding  that  it  was  not  suf- 
ficient to  show  that  they  were  ornamental,  that  the  woods  were 
ornamental  to  the  estate,  and  that  it  was  necessarylto  show  that 
they  were  also  ornamental  to  the  mansion,  he  appears  to  have 
thought  he  could  mend  his  hand  as  it  were,  and  by  another  bill 
obtain  that  relief  which  he  had  failed  to  obtain  under  the  first ; 
that  appears  at  least  to  have  been  his  proceeding.     The  De- 
fendant pleaded  the  former  bill  as  being  for  the  same  object, 
and  still  remaining  of  record  undismissed  in  the  Court;  and  on 
reference  to  the  Master,  he  reported  the  said  bill  was  for  the 
same  object  as  the  former  one,  which  had  come  to  a  decree ; 
and  that  inasmuch  as  the  accounts  had  not  yet  been  taken,  it 
was  still  remaining  as  of  record  and  undismissed  from  the  said 
Court.     To  this  report  the  Plaintiff  took  exceptions,  and  they 
were  overruled.     The  plea  then  came  on  for  argument  in  No- 
vember, 1829;  and  it  was  held  to  be  insufficient,  and  overruled 
with  costs :  that  bill  therefore  stands  at  present  in  point  of  form 
with  the  plea  overruled.     On  the  29th  of  November,  1829,  the 
Defendant  presented  his  petition  of  appeal  against  his  Honour's 
decree  of  November,  1826,  with  a  view  of  introducing  into  the 
decree  a  clause  dismissing  those  parts  of  the  bill  relating  to 
Seaswood  and  Temple  House  Farm,  and  also  an  appeal  by 
another  petition  from  an  order  overruling  the  plea ;  that  is  to 
say,  he  complained  of  the  decree  of  his  Honour,  because  it  did 
not  dismiss  the  bill  in  so  far  as  it  related  to  those  two  parts  with 
which  he  did  not  deal  at  all,  for  it  ought  to  have  dismissed  the 
bill  as  to  them.    The  matter  was  brought  before  the  noble  and 
learned  Lord  who  preceded  me  in  this  Court  on  the  12th  of 
February,  18S0,  on  a  motion  which  was  for  time  to  answer,  when 
a  discussion  of  considerable  length  took  place  on  the  effect  of 
his  Honour's  judgment,  and  upon  what  had  taken  place  at  the 
Rolls.    Tlie  appeal  against  the  decree  afterwards  came  to  a 
hearing  on  the  20th  of  November,  a  short  time  before  that 
learned  Lord  quitted  the  great  seal ;  and  a  discussion  was  then 
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]  884.  reyived  bb  to  what  had  taken  place  at  the  Rolh,  the  counsel 
being  unable  to  satisfy  his  Lordship  of  the  grounds  of  the  Vice- 
Chancellor's  (the  present  Master  of  the  Rolls)  judgment,  and 
whether  the  omission  of  the  clause  of  dismissal  in  the  decree 
was  a  slip  or  not.  His  Lordship  intimated  that  he  should  con- 
sult his  Honour  on  the  subject,  and  was  prevented  from  doing 
this  by  his  quitting  the  great  seal  within  a  very  few  days  after- 
wards. 

The  case  was  then  argued  before  me  upon  those  two  appeals: 
one  appeal  argued  was  the  appeal  from  his  Honour's  judgment; 
and  the  question  was  (and  on  which  I  also  said  I  should  con- 
sult his  Honour,  as  my  noble  and  learned  predecessor  bad 
done)  as  to  the  ground  on  which  that  omission  in  the  de- 
cree had  taken  place;  and  upon  the  communication  which  I 
have  had  with  his  Honour,  which  my  own  mind  on  the  argu- 
ment and  on  the  evidence  in  the  cause  entirely  goes  along 
with,  I  consider  that  that  was  an  omission  in  the  decree,  from 
the  matter  not  having  been  sufficiently  brought  to  his  Honour's 
attention  when  he  disposed  of  the  cause,  and  that  therefore  the 
decree  must  be  so  far  altered  as  to  dismiss  the  bill  as  regards  the 
parts  omitted  —  Seaswood ;  as  regards  the  wood  timber,  so  to 
speak,  as  contra-distinguished  from  the  park  timber ;  that  it  must 
be  dismissed  as  to  that,  and  dismissed  without  adding  the  words 
"  without  prejudice,"  without  any  addition  of  the  words  "  with- 
*'  out  prejudice  to  bringing  any  other  bill."  I  have  no  doubt 
whatever  that  point  might  have  been  raised  before  his  Honour 
on  those  pleadings  by  both  parties.  The  pleadings  and  the  evi- 
dence show  that  might  have  been  raised,  and  that  they  were 
bound  to  know  that  that  view  would  be  taken ;  that  the  view 
which  was  taken  by  the  Court  at  the  hearing  would  be  taken  of 
it,  and  that  therefore  it  is  too  late  for  them  to  come  in  the  pre- 
sent shape,  —  to  come  with  fresh  evidence  after  the  hearing. 
Therefore  these  words  ought  to  have  been  added  by  his 
Honour,  and  would  have  been  added  by  his  Honour  in  dis- 
missing the  bill.  And  the  words  ''without  prejudice"  would 
not  have  been  added, — that  his  Honour  would  have  refused  to 
add  them ;  and  I,  putting  myself  in  his  Honour's  place,  do  now 
refuse  to  add  those  words  in  dismissing  the  bill ;  dismissing  the 
bill  simply  without  saying  ''  without  prejudice  to  bringing  any 
«*  further  suit." 

I  have  decided  for  the  appeal,  which  was  on  account  of  the 
the  omission  in  his  Honour's  decree,  and  the  omission  is  now 
rectified ;  his  Honour  omitted  to  dismiss  the  bill  simply :  they 
must  take  back  the  deposit. 


>  Respondents. 


Upon  a  bill  filed  by  L.  against  M.,  his  solicitor,  for  a  general 
account  and  taxation  of  his  bills  of  costs,  and  a  decree  direct- 
ing tlie  examination  of  the  parties  upon  oath,  M.  filed  inter- 
rogatories for  the  examination  of  L.,  which  he  refused  to 
answer ;  and  thereupon  an  affidavit  was  filed  by  M.  under  an 
order  of  Court,  verifying  the  allegations  of  facts  suggested 
in  his  interrogatories :  Held,  under  the  circumstances,  that 
this  affidavit  ought  to  be  considered  as  evidence  of  the  debt, 
and  of  the  advances  of  money  constituting  the  debt  by  M. 
toL. 

A  debt  of  2400f.  having  been  found  due  by  the  Master's  report, 
to  which  no  objections  or  exceptions  were  taken,  and  no 
error  appearing  upon  the  face  of  the  report :  Held,  that  this 
report  could  not,  by  order  made  upon  further  directions,  bo 
reviewed. 

M.  having  obtained  judgments  against  L.  upon  warrants  of 
attorney  which  carried  interest,  and  having  been  in  posses- 
sion and  receipt  of  the  rents  of  lands  belonging  to  L.,  upoa 
which  he  was  by  decree  made  accountable,  with  interest : 
Held,  that  the  judgments  ought  to  carry  interest. 

Upon  appeal  and  cross  appeal,  the  House  of  Lords  being  of 
opinion  that  the  Appellant  in  the  original  appeal,  as  mort- 
gagee, ought  to  have  obtained  the  decree  with  costs  in  the 
Court  below,  gave  him  costs  in  the  cross  appeal  upon. the 
principle  of  indemnity. 
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18S4. 

ENGLAND. 
(court  op  exchequer.) 

Francis  Morgan^  sole  Executor  of  1 

the  will  of  John  Morgan,  de-  \  Appellant; 
ceased J 

Herbert  Evans,  Heir  at  Law  of 
Sir  Watkin  Lewes,  Knight,  de- 
ceased ;  and  John  Jenkins  and 
Philip  Hurd,  Administrators  of 
the  Goods  of  the  said  Sir  Watkin 
Lewes 
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In  1783  a  bill  *  was  filed  in  the  Court  of  Ex- 
chequer  by  Sir  Watkin  Levres  against  John  Morgan 
and  others,  stating  various  mortgage  transactions, 
and  that  a  great  intimacy  and  friendship  had  for 
several  years  subsisted  between  the  Plaintiff  and 
John  Morgan;  that  the  Plaintiff  was  used  to 
employ  him  as  his  attorney  and  solicitor  in  all 
or  most  of  his  concerns  and  affairs,  and  parti- 
cularly in  and  about  the  settling  and  preparing 
the  several  mortgage  deeds  and  securities  therein- 
before in  part  set  forth,  and  esteemed  him  to  be  a 
man  of  honour  and  integrity  j  and  therefore  placed 
so  entire  a  trust  and  reliance  in  him,  that  the  Plain- 
tiff readily  signed  and  executed  any  deed  or  writ- 
ing which  John  Morgan  brought  to  the  Plaintiff 
to  be  executed  without  minutely  or  at  all  examin- 
ing the  contents  of  such  deeds  or  instruments;  and 
that  under  such  faith  and  confidence  the  Plaintiff 
signed  and  executed  the  several  mortgage  deeds 
and  securities  therein-before  mentioned,  without 
examining  or  considering  the  contents  thereofl 

The  bill  further  stated,  that  the  several  sums 
of  6610/,,  1390/.,  and  4000/.,  making  together 
12,000/,,  mentioned  to  be  the  respective  consider- 
ations of  the  several  indentures,  were  not  in  fact 
really  and  bondjide  advanced  and  paid ;  but  some 
small  sums  only  on  account  thereof  were  paid  and 
applied  for  the  use  of  the  Plaintiff  at  the  times 
of  the  execution  and  dates  of  the  respective  se- 
curities ;  and  particularly  the  Plaintiff  Sir  Watkin 
Lewes  charged  that  when  the  mortgage  of  the 
Sd  of  June,  1775,  for  6610/.  bore  date,  although 

*  For  a  more  detailed  account  of  the  facts  and  proceedings 
in  thia  case,  see  the  several  reports  in  3  Anstr.  769-;  5  Price, 
42.;  4  Dow.  30.;  3  Yo.  &  J.  394. 
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the  Plaintiff  was  made  to  give  a  receipt  for  6610/.  I834f 
with  interest  from  that  day  as  if  then  received, 
the  Plaintiff  in  fact  only  received  800/.  on  ac- 
count, which  was  not  paid  in  cash,  but  was  alleged 
to  be  in  discharge  of  a  bond  of  the  Plaintiff 
given  for  that  sum,  but  which  bond  had  not  been 
delivered  up ;  and  the  Plaintiff  aflerwards  only 
received  other  small  sums,  which  John  Morgan 
advanced  from  time  to  time,  but  kept  the  bulk  of 
the  amount  thereof  in  his  own  hands,  on  pretence 
that  he  was  to  pay  considerable  sums  on  account 
of  his  bills  of  charges,  and  for  other  monies  which 
he  pretended  he  was  to  pay  for  the  PlaintifK 
The  Plaintiff  charged  that  the  greatest  part  of  the 
pretended  consideration  of  6610/.  was  not  really 
lent  and  advanced,  but  was  composed  and  made 
up  of  bonds,  notes,  and  other  securities,  before 
given  by  the  Plaintiff,  and  of  some  other  sums 
before  charged  to  the  Plaintiff  on  some  other  oc- 
casions,  and  in  some  other  different  manner  and 
shares,  the  particulars  whereof  John  Morgan  had 
never  disclosed  or  set  forth. 

The  Plaintiff  also  charged  tliat  the  1390L  was 
not  in  reality  paid  or  advanced  to  the  Plaintiff  j  but 
great  part  of  it  was  kept  in  the  hands  of  John 
Morgan,  who  notwithstanding  charged  the  Plaintiff 
with  interest  for  the  whole  of  the  said  sums,  as 
if  they  had  been  actually,  really,  and  bond  fide 
advanced  on  the  days  of  the  dates  of  the  respec- 
tive securities;  and  that  John  Morgan  at  the  same 
time  kept  back  the  bonds,  notes,  and  other  former 
securities  given  by  the  Plaintiff,  notwithstanding 
the  same  were  consolidated  in  or  pretended  to  be 
satisfied  by  such  mortgages  as  aforesaid ;  or  other- 
wise the  Plaintiff  charged,  that  if  the  said  several 

VOL.  VIll,  3  G 
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1834.  sums,  or  any  of  them,  were  really  advanced  and 
paid,  the  same  or  any  part  thereof  was  not  applied 
or  disposed  of  for  the  purposes  or  on  the  trusts 
for  which  the  same  were  raised,  and  originally 
intended  and  directed  by  the  Plaintiff  to  have  been 
applied. 

The  bill  prayed  an  account  of  all  dealings  and 
transactions  between  the  Plaintiff  and  the  De- 
fendants, and  in  particular  between  the  Plaintiff 
and  John  Morgan ;  and  that  an  account  might  be 
also  taken  of  what  was  really  and  bond  fide  due  to 
the  Defendants  respectively  on  account  of  the  mat- 
ters aforesaid,  either  in  their  own  rights  or  other- 
wise;  and  that  an  account  might  be  also  taken 
of  the  rents  and  profits  of  the  Plaintiff's  estates, 
received  by  the  Defendants ;  and  that  John  Mor- 
gan might  be  compelled  to  make  out  and  deliver 
to  the  Plaintiff  proper  bills  of  his  fees  and  disburse- 
ments claimed  to  be  due  to  him  from  the  Plaintiff; 
and  that  the  same  might  be  referred  to  the  proper 
officers  to  be  taxed,  the  Plaintiff  thereby  offering 
to  pay  or  allow  to  John  Morgan  what  on  such  tax- 
ation should  be  found  due  to  him  ;  and  that  on 
payment  by  the  Plaintiff  to  the  Defendants  respect- 
ively of  what  should  be  found  due  to  them  on  the 
taking  of  such  several  accounts,  and  which  the 
Plaintiff  thereby  offered  to  do,  the  Plaintiff  might 
be  let  in  to  a  redemption  of  the  estates,  and  might 
be  restored  to  the  possession  thereof. 

On  the  19th  of  May,  1784,  John  Morgan  put  in 
his  answer,  by  which  he  denied  all  the  charges  of 
the  bill. 

The  cause  was  heard  on  the  2d  of  July,  1796. 
By  the  decree  it  was  referred  to  the  Deputy  Remem- 
brancer to  take  an  account  of  all  dealings  and  transr 
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actions  between  the  Plaintiff  and  the  Defendant  1834. 
John  Morgan,  and  also  to  take  an  account  of  all 
and  every  sum  and  sums  of  money  received  by  the 
Defendant  John  Morgan,  as  agent  to  the  Plain- 
tifl^  and  also  to  the  Defendants  the  mortgagees, 
and  when  and  how  such  sum  and  sums  of  money 
was  or  were  paid  or  applied  to  their  account  re- 
spectively  j  to  tax  the  several  bills  of  costs  claimed 
to  be  due  to  the  Defendant  John  Morgan  from 
the  Plaintiff,  as  his  attorney,  solicitor,  or  otherwise, 
and  to  report  to  the  Court  what  he  should  find  due 
from  the  Plaintiff  to  the  Defendant  John  Morgan 
on  account  thereof;  to  take  an  account  of  the  rents 
and  profits  of  the  mortgaged  estates,  and  of  the 
timber  which  had  been  felled  thereon,  and  on  the 
estates  not  in  mortgage,  received  by  the  Defendant 
John  Morgan,  &c. ;  and  also  take  an  account  of 
the  rents  and  profits  of  the  PlaintifTs  estates  not 
in  mortgage,  and  of  which  the  Defendant  John 
Morgan  then  or  at  any  time  or  times  theretofore 
had  been  in  possession  under  the  several  execu- 
tions in  the  pleadings  mentioned,  or  otherwise  re- 
ceived by  him,  ice.  In  the  taking  of  all  which 
said  several  accounts  therein-befbre  directed  to  be 
taken,  and  in  taxing  of  which  said  several  bills  of 
costs,  the  said  Deputy  Remembrancer  was  to  make 
to  all  parties  all  just  allowances;  and  all  parties  were 
to  be  examined  upon  interrogatories  touching  the 
said  several  accounts,  and  also  touching  the  said 
several  bills  of  costs,  as  the  said  Deputy  Remem- 
brancer  should  direct. 

Under  this  decree  interrogatories  were  exhibited 
by  the  Plaintiff  for  the  examination  of  the  De- 
fendant John  Morgan;  and  the  examination  was 
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18S4.       filed  in  November,  1799,  but  the  Plaintiff  took  no 
other  steps  to  prosecute  the  decree. 

On  the  20th  of  June,  1801,  upon  motion  made 
on  behalf  of  the  Plaintiff  Sir  Watkin  Lewes,  op- 
posed by  the  Defendant  John  Morgan,  it  was  or- 
dered that  the  Deputy  Remembrancer  might  be  at 
liberty  to  make  a  separate  report  of  all  dealings 
and  transactions  between  the  Plaintiff  and  the 
Defendant  John  Morgan,  so  far  as  related  to  the 
monies  actually  received  and  paid  on  account  of 
the  mortgages  and  judgments  in  the  bill  men- 
tioned ;  and  also  of  all  and  every  sum  and  sums 
of  money  received  by  the  Defendant  John  Mor- 
gan as  agent  to  the  Plaintifi^  and  also  to  the  De- 
fendants, the  mortgagees,  and  when  and  how  such 
sum  and  sums  of  money  was  or  were  applied  to 
their  account  respectively,  and  of  the  rents  and 
profits  of  the  mortgaged  estates  in  the  pleadings  of 
this  cause  mentioned,  and  of  the  timber  which  had 
been  felled  thereon,  and  on  the  estates  not  in 
mortgage,  received  by  the  Defendant  John  Mor* 
gan,  &c. ; .  and  also  of  the  rents  and  profits  of 
the  Plaintiff's  estates  not  in  mortgage,  and  of 
which  the  Defendant  John  Morgan  was  or  at  any 
time  or  times  theretofore  had  been  in  possession 
under  the  several  executions  in  the  pleadings  of 
this  cause  mentioned,  or  otherwise  received  by 
him,  &c. ;  and  that  the  same  should  be  made 
without  prejudice  to  any  other  of  the  accounts 
directed  by  the  decree,  and  particularly  as  to  so 
much  thereof  as  directed  the  Deputy  Remem- 
brancer to  inquire  as  to  the  rents  and  profits  and 
monies  which  without  the  wilful  default  of  the  De- 
fendant John  Morgan  might  have  been  received. 
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Under  this  order  the  Deputy  Remembrancer       1834. 
made  a  separate  report,  dated  l6th  of  July,  1802. 
To  this  report  the  PlaintiflT  took  ten  exceptions, 
which  were  overruled  by  the  Court  of  Exchequer 
by  an  order  dated  the  9th  of  February,  1801. 

From  this  order  the  Plaintiff  Sir  Watkin  Lewes 
appealed  to  the  House  of  Lords,  so  far  as  it  over- 
ruled the  1st,  2d,  3d,  4th,  5th,  6th,  and  10th  ex- 
ceptions. 

Upon  the  hearing  of  that  appeal  on  the  20th  of 
February,  I8O7,  it  was  ordered,  that  the  order  of 
the  9th  of  February,  1804-,  overruling  the  excep- 
tions, should  be  reversed;  and  further  as  to  the 
first  exception,  that  it  should  be  referred  back  to 
the  Deputy  Remembrancer  to  inquire  and  certify 
what  sums  were  advanced  by  the  Respondent  John 
Morgan  to  the  Appellant  Sir  Watkin  Lewes,  as 
the  considerations  of  the  bonds  consolidated  by 
the  bond  of  the  28th  of  February,  I775,  for  2400/. ; 
and  when  such  sums  were  paid,  and  by  whom,  and 
to  whom,  and  in  what  manner. 

Under  this  order  the  Deputy  Remembrancer,  on 
the  10th  of  May,  1808,  made  his  second  separate 
report,  whereby,  with  respect  to  the  inquiry  as  to 
what  sums  of  money  were  really  advanced  by  John 
Morgan  to  Sir  Watkin  Lewes,  as  and  for  the  con- 
siderations of  the  several  bonds  alleged  by  John 
Morgan  to  have  been  executed  by  Sir  Watkin 
Lewes  to  Chardin  Morgan,  and  alleged  to  have 
been  consolidated  by  the  bond  of  the  28th  of  Fe- 
bruary, 1775,  to  Chardin  Morgan,  for  securing 
2400/.  and  interest,  and  when  such  sums  were 
severally  and  respectively  advanced  and  paid,  and 
by  whom,  and  to  whom,  and  in  what  manner,  he 
found  that  the  several  sums  of  money  mcntiqfied 
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1834.  in  the  first  schedule  thereto  annexed  were  reaHy 
advanced  by  John  Morgan,  or  through  his  hands, 
to  or  for  the  use  of  Sir  Watkin  Lewes,  in  part  of 
the  consideration  of  such  several  bonds,  in  which 
schedule  he  had  stated  the  times  when  such  sums 
were  severally  and  respectively  advanced  and  paid, 
and  by  whom,  and  to  whom,  and  in  what  manner ; 
and  he  found  that  over  and  above  the  amounts  of 
the  principal  monies  secured  by  the  several  bonds 
alleged  to  have  been  consolidated  by  the  said  bond 
for  2400/.,  the  consideration  of  that  bond  consisted 
of  the  sums  of  money,  which  he  found  to  have 
been  really  advanced  and  paid  by  John  Morgan, 
or  through  his  hands,  to  or  for  the  use  of  Sir 
Watkin  Lewes,  at  the  times  and  in  the  manner 
stated  in  the  schedules. 

To  this  report  the  Plaintiff  took  exceptions. 

First.  For  that  the  Deputy  Remembrancer  ought 
not  to  have  certified  that  the  several  sums  of  money 
mentioned  in  the  first  schedule  were  advanced  by, 
or  through  the  hands  of  the  Defendant  John  Mor- 
gan, in  part  of  the  consideration  of  the  several 
bonds  consolidated  by  the  bond  for  S4002.»  but 
ought  to  have  certified  that  it  did  not  appear  to  him 
that  any  money  was  ever  advanced  by  John  Morgan 
to  him  the  said  Sir  Watkin  Lewes,  as  or  for  the 
considerations  of  such  bonds,  &c. 

Upon  the  argument  of  these  exceptions  the  Court 
made  an  order,  bearing  date  the  20th  of  December, 
1808,  by  which  it  was  referred  back  to  the  Deputy 
Remembrancer  to  review  his  report  as  to  the  matter 
of  the  first  and  second  exceptions  taken  thereto; 
and  that  the  said  Deputy  Remembrancer  should 
particularly  inquire  and  certify  to  the  Court  what 
sum  or  sums  of  money  were  really  advanced  by  the 
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Defendant  John  Morgan  to  the  Plaintiff  Sir  Watkin  1834. 
Lewes  out  of  his  own  proper  monies  as  and  for  the 
consideration  of  the  several  bonds  alleged  by  the 
Defendant  John  Morgan  to  have  been  executed  by 
the  Plaintiff  Sir  Watkin  Lewes  to  Chardin  Morgan^ 
and  alleged  to  have  been  consolidated  by  the  bond 
of  the  28th  of  February,  1775,  for  securing  2400/. 
and  interest,  and  when  such  sums  were  severally 
atid  respectively  advanced  and  paid,  and  by  whom, 
and  to  whom,  and  in  what  manner ;  and  that  the 
said  Deputy  Remembrancer  should  state  to  the 
Court  the  evidence  of  such  advancements,  and  the 
occasion  thereof,  and  all  the  circumstances  attend- 
ing thereon,  &c. 

The  Deputy  Remembrancer  made  his  third  se- 
parate report,  dated  the  13th  of  June,  1809»  by 
which  he  found  that  John  Morgan  did  not  advance 
to  the  Plaintiff  Sir  Watkin  Lewes,  out  of  his  own 
proper  money,  any  sum  or  sums  as  and  for  the  con- 
sideration of  a  bond  for  500L  (the  same  being  one 
of  the  bonds  alleged  to  have  been  consolidated  by 
the  said  alleged  bond  for  2400/.) ;  but  that  the  sum 
of  500/.  was  advanced  to  the  said  Plaintiff  by  Char- 
din  Morgan,  through  the  hands  of  the  Defendant 
John  Morgan,  as  and  for  the  consideration  of  the 
bond.  And  he  found,  from  the  evidence  laid  be- 
fore him  by  the  Defendant  John  Morgan,  and  men- 
tioned in  that  behalf  in  the  first  schedule  thereto 
annexed,  that  the  said  500L  was  so  advanced  on 
the  Slst  of  January,  177'1'>  the  day  of  the  date  of 
the  said  bond,  in  one  gross  sum.  And  he  further 
certified,  that  he  found  that  the  Defendant  John 
Morgan  did  advance  the  several  sums  of  money 
mentioned  in  the  second  schedule  thereto  annexed, 
amounting  in  all  to  the  sum  of  1141/.  16^.,  to  the 
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1884.  Plaintiff  Sir  Watkin  Lewes,  out  of  his  own  proper 
monies,  as  and  for  the  considerations,  pro  tanto,  of 
the  several  bonds  in  his  said  former  report,  and 
thereinafter  mentioned,  being  the  others  of  the 
bonds  alleged  to  have  been  consolidated  by  the 
said  bond  for  2400/. 

To  this  report  the  Plaintiff  took  exceptions. 

First.  For  that  the  Deputy  Remembrancer  ought 
to  have  certified  that  no  evidence  had  been  laid 
before  him  to  show  that  any  sum  of  money  had 
been  advanced  by  the  said  John  Morgan  to  the 
said  Sir  Watkin  Lewes  out  of  his  own  proper  mo- 
ney, as  the  consideration  of  the  said  bond  of  500^ 

Second.  For  that  there  was  no  evidence  before 
the  Deputy  Remembrancer  of  the  advancement  of 
the  several  sums  mentioned  in  the  said  second  sche- 
dule on  account  of  the  said  bonds;  and  even  sup- 
posing them  to  have  been  advanced,  they  appeared 
to  have  been  advanced  by  the  said  John  Morgan 
upon  a  general  account  with  the  said  Plaintiff;  and 
the  Deputy  Remembrancer  ought  to  have  certified 
that  no  evidence  had  been  produced  before  him  to 
show  that  any  money  had  been  advanced  by  the 
said  Defendant  John  Morgan  to  the  said  Plaintiff 
out  of  his  own  proper  money  as  and  for  the  con- 
sideration of  those  bonds. 

Third.  For  that  the  Deputy  Remembrancer 
ought  not  to  have  made  any  report  as  to  the  seve- 
ral sums  of  112/.  10s.  and  61/.  4^.,  there  not  being 
any  direction  so  to  do ;  and  there  was  no  evidence 
before  him  that  the  said  sums  were  advanced  as 
part  of  the  consideration  of  the  said  bond  far 
S400/. ;  and  the  said  sums,  even  supposing  them 
to  have  been  advanced,  were  advanced  on  a  general 
account  with  the  said  Plaintiff,  and  therefore  ought 
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not  to  form  any  of  the  particular  account  directed  1834. 
by  the  said  order  of  the  20th  of  June,  1801,  which 
was  confined  to  such  monies  only  as  related  to  the 
mortgages  and  judgments,  or  were  received  by 
the  said  Defendant  John  Morgan  as  agent  to  the 
said  Plaintiff  and  the  mortgagees,  &c. 

Upon  argument  of  these  exceptions  the  Court 
of  Exchequer,  on  the  24th  of  May,  1810,  made 
the  following  order  and  decree. 

It  was  ordered  and  decreed  by  the  Court,  that 
the  first  exception  taken  by  the  said  Plaintiff  to  the 
said  report  (so  far  as  the  same  report  stated  the 
advance  of  the  Sum  of  500/.  to  the  said  Plaintiff  by 
the  said  Chardin  Morgan)  should  be  allowed. 
And  it  was  further  ordered,  that  it  should  be  re- 
ferred back  to  the  said  Deputy  Remembrancer  to 
review  his  said  report  in  respect  to  the  other  part 
of  the  said  first  exception ;  and  that  he  should  state 
to  the  Court  all  the  evidence  adduced  and  read 
before  him  as  to  what  money  was  advanced  by  the 
Defendant  John  Morgan  to  the  said  Plaintiff,  as 
and  for  the  consideration  of  the  bond  for  500L  in 
that  exception  also  mentioned,  and  when  such 
money  was  advanced  and  paid,  and  by  whom,  and 
to  whom,  and  in  what  manner  the  same  was  paid. 
And  it  was  further  ordered,  that  it  should  be  re- 
ferred back  to  the  said  Deputy  Remembrancer  to 
review  his  said  last-mentioned  report  as  to  the 
matter  of  the  second  exception  taken  by  the  said 
Plaintiff  thereto,  and  that  he  should  state  to  the 
Court  in  like  manner  all  the  evidence  adduced  and 
read  before  him  as  to  what  monies  were  advanced 
by  the  said  Defendant  John  Morgan,  as  and  for 
the  considerations  for  the  said  several  bonds  for 
220/.,    120/.,  950/.,  and  400/.,  respectively  men- 
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18S4.  tioned  in  the  said  second  exception,  and  when, 
and  by  whom,  and  to  whom,  and  in  what  manner 
the  same  were  advanced  and  paid.  And  it  was 
further  ordered  and  decreed,  that  it  should  be  also 
referred  back  to  the  said  Deputy  Remembrancer 
to  review  his  said  report  as  to  the  subject  matter 
of  the  third  exception  taken  by  the  said  Plaintiff 
thereto.  And  it  was  also  ordered,  that  it  should  be 
referred  back  to  the  said  Deputy  Remembrancer 
to  review  his  said  report  as  to  the  matter  of  the 
fourth  exception  taken  by  the  said  Plaintiff  thereto^ 
according  to  the  direction  therein  given  on  the 
reference  back  to  him  of  the  first  exception^  And 
as  to  the  fifth  exception  taken  by  the  said  Plaintiff 
to  the  said  Deputy  Remembrancer's  report,  it  was 
ordered  and  decreed  that  the  said  exception  should 
be  overruled;  and  with  respect  to  the  sixth  and 
seventh  exceptions  taken  by  the  said  Plaintiff  to 
4Jie  said  report,  it  was  further  ordered  and  decreed 
that  it  should  be  referred  back  to  the  said  Deputy 
Remembrancer  to  review  his  said  report  as  to  the 
matter  of  the  said  exceptions,  so  far  as  the  same 
should  be  necessary  upon  reviewing  his  said  report 
in  regard  to  the  reference  back  to  him  of  the  other 
exceptions. 

On  the  11th  of  July,  1810,  an  order  was  made 
on  motion  on  behalf  of  the  Plaintiff  Sir  Watkin 
Lewes,  and  consented  to  on  behalf  of  the  Defend- 
ants,  whereby  it  was  ordered,  that  it  should  be 
referred  to  the  Deputy  Remembrancer  to  take  an 
account  and  make  a  separate  report  of  the  principal 
and  interest  due  to  the  Defendants,  or  claimed  to 
be  due  to  them,  or  any  or  either  of  them,  upon  the 
securities  in  that  cause  mentioned  and  otherwise, 
together  with  the  costs  directed  by  the  decree  made 
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on  the  hearing  to  be  taxed,  with  legal  intierest  from  1834. 
the  filing  of  the  bill  in  the  year  1783,  deducting  ^^^' 
thereout  and  giving  credit  for  the  rents  and  profits 
of  the  estates  in  the  pleadings  mentioned,  and 
other  monies  received  by  the  Defendants,  or  any  or 
either  of  them,  or  by  any  person  or  persons  on 
their  account,  for  the  complainant's  use ;  and  in 
taking  the  said  accounts  the  said  Deputy  Remem- 
brancer was  to  make  the  usual  half-yearly  rests,  and 
apply  the  overplus  thereof,  if  any,  after  keeping 
down  the  interest  of  all  the  said  monies,  in  reduc- 
tion of  the  principal  monies ;  and  that  upon  pay- 
ment by  the  said  complainant  to  the  said  Defendants 
of  what  should  be  found  due  from  him  upon  taking 
such  accounts,  together  with  the  Defendants'  costs 
in  the  cause,  the  Defendants  should  deliver  up 
possession  and  execute  a  proper  reconveyance  of 
the  estates  in  question  in  that  cause  to  the  com- 
plainant, together  with  all  title-deeds,  evidences, 
and  writings  relating  thereto;  and  that  the  said 
report  should  be  without  prejudice  to  any  questions 
in  the  cause. 

On  the  25th  of  June,  1811,  the  Deputy  Remem- 
brancer made  his  fourth  separate  report  under  the 
order  or  decree  of  the  24th  of  May,  1810,  whereby, 
among  other  things,  he  found,  and  stated  the  evi- 
dence for  finding,  that  the  bond  for  2400i  was  part 
of  the  6610/.  consideration  for  a  mortgage  executed 
by  Sir  Watkin  Lewes. 

To  this  report  the  Plaintiff  took  exceptions. 

On  the  5th  of  July,  1813,  the  Court  made  an 
order  on  these  exceptions,  from  which  the  Defend- 
ants, John  Morgan,  &c.,  appealed  to  the  House  of 
Lords. 
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18S4.  Upon  the  hearing  of  that  appeal  on  the'  8tb  of 

''^^^^^      April,  1816,  the  order  of  the  5th  of  Julj,  1813, 

»•  was  partly  affirmed  and  partly  reversed. 

'^^"*'  On  the  1st  of  February,  1817,  the  Deputy  Re- 

membrancer made    his  fifth   separate   report,  to 
which  exceptions  were  taken. 

These  exceptions  were  overruled  by  the  Court 
of  Exchequer  by  an  order  dated  8th  of  November, 
1817»  and  the  report  was  confirmed. 

By  an  order  of  the  Court,  dated  17th  November, 
1817,  made  on  the  motion  of  the  Plaintiff  Sir 
Watkin  Lewes,  the  Defendant  John  Morgan  was 
restrained  from  receiving  any  further  rents  of  the 
estates,  and  ordered  to  bring  into  Court,  in  trust, 
to  abide  the  further  order  of  the  Court,  the  sum  of 
4993/.  105.  lOffi?.,  being  the  amount  of  the  balance 
by  the  said  Deputy  Remembrancer's  report,  dated 
1st  of  February,  1817,  reported  to  be  in  his  hands 
in  respect  of  the  rents  and  profits  of  the  estates 
received  by  him. 

By  another  order  of  the  Court,  dated  27th  of 
November,  1817,  a  reference  was  made  to  the 
Deputy  Remembrancer  to  take  an  account  of  the 
rents  and  profits  of  the  said  estates  received  by 
Francis  Morgan,  James  Morgan,  Joan  Wilder, 
and  John  Morgan,  from  the  26th  of  March,  1806, 
and  to  compute  interest  at  5/.  per  cent,  per  an- 
num on  the  said  sum  of  4993/.  10^.  lOj^f.,  from  the 
6th  of  June,  1810,  to  the  time  when  the  same 
should  be  paid  into  Court,  &c. 

From  these  several  orders  of  the  8th,  the  17th, 
and  the  27th  November,  1817,  the  Defendants 
John  Morgan  and  George  Morgan  appealed  to  the 
House  of  Lords. 
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In  the  mean  time  John  Morgan  had  been  taking       1834. 
steps  to  prosecute  the  original  decree  of  the  2d 
of  July,  1796.     In  November,  1816,  he  carried  a  » 

State  of  facts  under  the  said  decree  into  the  office 
of  the  Deputy  Remembrancer,  and  exhibited  inter- 
rogatories  for  the  examination  of  the  Plaintiff  Sir 
Watkin  Lewes,  which  were  allowed  by  the  Deputy 
Remembrancer  on  the  25th  of  February,  1818. 

The  Plaintiff  refusing  to  put  in  any  examination 
in  answer  to  the  interrogatories,  the  usual  pro- 
cesses of  contempt  were  issued  against  him,  but 
no  examination  was  put  in ;  and  on  the  25th  of 
June,  1818,  an  order  was  made  by  the  Court  of 
Exchequer  that  the  Plaintiff  should  show  cause 
why  the  state  of  facts  of  John  Morgan  should  not 
be  taken  as  confessed  by  the  said  Plaintiff.  On  the 
ISth  of  November,  1818,  the  Court  made  another 
order,  whereby  tlie  order  of  the  25th  of  June  was 
discharged ;  and  it  was  ordered  that  in  case  the 
Plaintiff  should  make  default  in  filing  his  examin- 
ation  to  the  interrogatories  exhibited  by  the  De- 
fendant John  Morgan  before  the  Deputy  Remem- 
brancer for  his  examination,  by  the  first  day  of  the 
then  next  Hilary  Term,  John  Morgan  should  be 
at  liberty  to  make  an  affidavit  of  the  several  facts 
to  which  the  interrogatories  so  exhibited  by  him 
for  the  said  PlaintifTs  examination  were  intended 
to  apply,  which  affidavit  the  Deputy  Remembrancer 
was  then  to  take  into  his  consideration,  and  proceed 
in  the  accounts  and  inquiries  before  him  under  the 
decree  in  the  cause. 

The  Plaintiff  did  not  put  in  any  examination; 
and  on  the  12th  of  February,  1819,  the  Defendant 
John  Morgan  filed  his  affidavit  in  pursuance  of  the 
order  of  ISth  of  November,  1818. 
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1834.  On  the  27th  of  February,  1819,  the  Plaintiff  Sir 

Watkin  Lewes  by  motion  applied  to  the  Court  of 
Exchequer  that  a  certain  order  of  the  25th  of 
April,  1818,  and  the  order  of  the  ISth  of  Novem- 
ber,  1818,  might  be  rescinded;  and  that  the  De« 
fendant  John  Morgan  might  be  ordered,  on  or  be* 
fore  the  10th  of  March  then  next,  to  pay  into 
Court  in  trust  in  the  cause  the  two  sums  of  40002. 
and  4993/.  10^.  lOd.,  making  together  the  sum  of 
8993/.  10^.  lOrf.,  subject  to  the  further  order  of  the 
Court;  and  that  the  order  of  the  13th  of  November 
then  last  might  be  rescinded,  and  the  Plaintiff  Sir 
Watkin  Lewes  might  be  at  liberty  to  put  in  such 
examination  as  he  should  be  advised  was  proper 
and  material  to  be  filed  to  the  Defendant  John 
Morgan's  interrogatories  exhibited  before  the  De- 
puty Remembrancer ;  or  in  case  the  Court  should 
be  of  opinion  that  the  order  of  the  13th  of  Novem- 
ber then  last  ought  not  to  be  rescinded,  then  that 
the  Defendant  John  Morgan  might  be  restrained 
from  proceeding  before  the  Deputy  Remembrancer 
upon  such  parts  of  his  interrogatories  so  exhibited 
for  the  examination  of  the  Plaintiff  as  comprised 
any  of  the  items  contained  in  the  Deputy  Remem* 
brancer's  former  reports  made  in  the  cause,  and 
disposed  of  and  disallowed  by  the  orders  of  the 
Court  and  the  judgment  of  the  House  of  Lords;  and 
that  the  Deputy  Remembrancer  might  be  ordered 
to  strike  out  from  the  said  interrogatories,  and 
from  the  Defendant  John  Morgan's  affidavit  made 
in  support  thereof,  all  such  items  or  matters  of 
account  as  aforesaid,  and  not  to  report  on  the 
same ;  and  that  the  Plaintiff,  being  a  prisoner  in 
his  Majesty's  prison  of  the  Fleet  for  debt,  might 
be  at  Hberty  to  attend  in  person,  or  by  such  agent 
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as  he  should  appoint  to  be  heard  and  to  attend  the  1834>. 
Deputy  Remembrancer,  on  or  prior  to  the  making 
such  report,  and  on  all  his  proceedings  thereon ; 
and  that  all  the  Plaintiff's  title-deeds,  then  in  the 
office  of  the  Deputy  Remembrancer  or  in  the  hands 
of  the  Defendant  John  Morgan,  might  be  delivered 
up  to  the  Plaintiff.  This  motion  was  refused  with 
costs. 

On  the  28th  of  February,  1818,  an  order  was 
made  upon  motion  on  behalf  of  the  Defendant 
John  Morgan,  and  on  hearing  counsel  for  the 
Plaintiff  and  for  the  other  Defendants,  in  conse- 
quence of  the  order  of  November,  1817>  restrain- 
ing  him  from  receipt  of  the  rents,  that  it  should  be 
referred  to  the  Deputy  Remembrancer  to  appoint 
a  proper  person  to  be  receiver  of  the  rents  of  the 
mortgaged  premises ;  and  that  such  receiver  out  of 
such  rents  should  pay  any  arrears  of  interest  then 
due  on  the  mortgage  for  4000/.,  and  also  pay  and 
keep  down  the  accruing  interest  of  the  same. 

All  these  proceedings  were  stated  by  the  Defend- 
ants John  Morgan  and  George  Morgan  in  a  sup- 
plemental case  laid  on  the  table  of  the  House  of 
Lords  in  their  appeal. 

Before  any  order  was  pronounced  by  the  Lords 
upon  the  last-mentioned  appeal,  the  Plaintiff  Sir 
Watkin  Lewes,  and  the  Defendants  John  Morgan 
and  George  Morgan,  and  other  parties  to  the  suit, 
died }  and  by  bills  of  revivor  the  suit  was  revived 
by  the  Appellant  Francis  Morgan,  as  executor  of 
John  Morgan,  against  the  Respondent  Herbert 
Evans,  as  the  heir  at  law  of  the  Plaintiff  Sir  Watkin 
Lewes,  and  against  the  Respondents  John  Jenkins 
and  Philip  Hurd  as  his  administrators,  and  against 
the  other  necessary  parties  j  the  appeal  was  also 
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18S4.       revived;  and  on  the  5th  of  July,  1825,  the  House 

'-^▼^'      of  Lords  made  an  order  on  the  appeals,  by  which 

f.  it   was  ordered  and  adjudged,  that  the  order  of 

"^"'"  the  8th  of  November,  1817,  upon  the  exceptions, 
should  be  affirmed ;  and  that  the  orders  of  the  18th 
of  November,  1817,  and  the  27th  of  November, 
1817,  should  be  reversed ;  and  that  the  Court  of 
Exchequer  should  proceed  in  the  cause  according 
to  the  decree  of  the  2d  of  July,  1796,  and  the 
subsequent  order  of  the  11th  of  July,  1810,  made 
upon  motion  on  behalf  of  Sir  Watkin  Lewes,  and 
consented  to  by  John  Morgan  and  the  mortgagees. 
The  Master  made  his  general  report,  dated  11th 
of  December,  1826,  by  which  among  other  things 
he  found  that  John  Morgan,  from  the  year  177^ 
to  the  year  1778,  both  inclusive,  was  employed  as 
an  attorney,  solicitor,  and  agent  to  Sir  Watkin 
Lewes;  and  that  John  Morgan  received,  or  charged 
himself  as  agent  to  Sir  Watkin  Lewes  with  the 
sevenU  principal  sums  secured  by  the  respective 
mortgages  in  the  pleadings  in  this  cause  mentioned, 
making  together  13,000/.,  on  the  several  days  on 
which  the  said  several  mortgages  are  respectively 
dated;  and  that  John  Morgan  paid  or  applied  to  the 
account  of  Sir  Watkin  Lewes  the  whole  of  the  said 
sum  of  13,000/.,  at  the  times  and  in  manner  set 
forth  in  the  first  schedule  thereto  annexed;  and 
that  John  Morgan  also  received,  as  agent  to  Sir 
Watkin  Lewes,  the  several  other  sums  of  money 
set  forth  in  the  second  schedule  thereto,  amounting 
together  to  1340/.  4^.,  at  the  several  times  in  the 
said  schedule  set  forth,  and  paid  or  applied  the 
the  same  to  the  account  of  Sir  Watkin  Lewes  at 
the  times  and  in  manner  set  forth  in  the  third 
schedule  thereto.     That  in  Trinity  Term,   I778, 
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John  Morgan  recovered  a  judgment  in  the  Court       1834. 
of  King's  Bench  against  Sir  Watkin  Lewes  for  the 
sum  of  1142/.,  which  was  composed  of  the  several 
suras  set  forth  in  the  fourth  schedule  thereto.    And 
that  in  Easter  Term,  1779,  John  Morgan  recovered 
another  judgment  in  the  Court  of  King's  Bench 
against  Sir  Watkin  Lewes,  for  the  further  sum  of 
569/.,  claimed  by  him  to  be  due  from  Sir  Watkin 
Lewes  for  bills  of  costs.    The  Master  then  by  his 
report,  after  finding  the  amount  of  bills  of  costs,  and 
stating  various  computations,  found  that  the  prin- 
cipal monies  due  from  the  said  Sir  Watkin  Lewes 
to  the  said  John  Morgan,  on  account  of  the  matters 
aforesaid,  made  together  the  sum  of  3613/.  1^.  106?. 
He  then  stated  the  amount  of  rents  and  profits,  and 
timber  felled,  received  by  John  Morgan  from  the 
estates  of  Sir  Watkin  Lewes ;  and  reciting,  that  it 
being  directed  by  the  order  of  the  1 1th  of  July,  1 810, 
that  an  account  should  be  taken  of  the  principal 
and  interest  due  to  the  defendants,  or  claimed  to  be 
due  to  them,  upon  the  securities  in  the   cause 
mentioned  and  otherwise,  together  with  the  costs 
directed  by  the  said  decree  to  be  taxed,  with  legal 
interest  from  the  filing  of  the  original  bill  in  the 
year  1783,  deducting  thereout  and  giving  credit 
for  the  rents  and  profits  of  the  estates  in  the  plead- 
ings  of  this  cause  mentioned,  and  other  monies 
received  by  them  or  any  or  either  of  them,  or  by 
any  person  or  persons  on  their  account,  for  the  use 
of  Sir  Watkin  Lewes ;  and  that  in  taking  the  said 
account  he  should  make  the  usual  half-yearly  rests, 
and  apply  the  surplus  thereof,  if  any,  after  keeping 
down  the  interest  of  all  the  said  monies  in  reduc- 
tion of  the  principal  monies,  he  found  that  the  prin- 
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cipal  monies  due  on  the  securities  in  the  pleadings 
mentioned,  and  the  said  costs,  consisted  of  the  par- 
ticulars therein  set  forth ;  which  made  together 
17,053/.  18^.  5d.  That  he  had  proceeded  to 
compute  interest  on  the  said  mortgage  monies  and 
costs.  But  he  further  certified,  that,  in  taking  the 
aforesaid  accounts,  he  had  not  allowed  the  repre- 
sentatives of  Chardin  Morgan  and  John  Morgan 
any  interest  on  the  said  judgments. 

In  the  first  schedule  referred  to  by  the  foregoing 
report,  containing  the  particulars  of  13,000/.,  paid 
or  applied  to  the  account  of  Sir  Watkin  Lewes  by 
John  Morgan,  the  first  item  was  as  follows :  — 

1775.  June  2.  Paid  bond,  dated  28th  of  Febru. 
ary  last,  from  Sir  Watkiu  Lewes 
to  Chardin  Morgan,  which  was 
assigned  to  William  Farrer,  Fsq. 
and  the  Rev.  James  Morgan,  for 
the  principal  sum  of  -        -   1^2400  0  0 

To  this  report  the  Appellant  Francis  Morgan 
took  two  exceptions,  which  were. 

First.  For  that  the  said  Master  had,  in  and  by 
his  said  report,  computed  interest  on  the  mortgage 
monies  and  costs  therein  mentioned,  and  applied 
the  overplus  of  the  rents  and  profits  therein  men- 
tioned, after  keeping  down  such  interest  in  reduc- 
tion of  the  principal  monies  due  on  all  the  securities 
in  the  pleadings  mentioned,  comprising  the  several 
judgments  as  well  as  the  said  mortgages  and  costs; 
whereas  the  said  Master  ought  not  so  to  have 
done,  but  ought  to  have  computed  interest  on  the 
principal  monies  due  upon  the  said  several  judg- 
ments, as  well  as  upon  the  said  mortgages  and  costs, 
and  applied  the  overplus  only  of  the  said  rents  and 
profits,  after  keeping  down  the  interest  of  all  the 
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said  principal  monies,  in  reduction  of  the  said  prin-      1834. 
cipal  monies. 

Second.  For  that  the  said  Master  had  in  and  by 
his  said  report  certified,  that  in  taking  the  said 
accounts  he  had  not  allowed  to  the  representatives 
of  Chardin  Morgan  therein  named,  and  John 
Morgan,  any  interest  on  the  aforesaid  judgments; 
Avhereas  the  said  Master  ought  to  have  allowed 
interest  on  all  the  said  judgments,  and  to  have 
certified  that  he  had  allowed  the  same  in  and  by 
his  said  report,  and  to  have  stated  the  accounts  in 
his  said  report  and  the  tenth  schedule  thereto  men- 
tioned, and  set  forth  accordingly. 

These  exceptions  were,  by  an  order  dated  4th  of 
February,  1827,  overruled,  with  costs. 

No  other  party  took  any  exception  to  the  general 
report ;  and  the  cause  being  set  down  for  hearing 
for  further  directions,  was  heard  on  the  3d  of  May, 
1827,  when  the  Lord  Chief  Baron  ordered  and 
decreed  that  it  should  be  referred  back  to  the 
Master  to  review  his  report,  bearing  date  the  11th 
of  December,  1826,  having  regard  to  the  first 
exception  taken  by  the  late  defendants,  George 
Morgan  and  John  Morgan,  to  the  fifth  separate 
report  made  in  the  cause  by  the  Deputy  Remem- 
brancer, bearing  date  the  1st  of  February,  I8I7, 
and  also  having  regard  to  the  order  of  the  Court, 
made  on  the  8th  of  November,  I8I7,  whereby 
the  exception  was  overruled  and  the  report  con- 
firmed ;  and  also  having  regard  to  the  order  of  the 
House  of  Lords,  bearing  date  the  5th  of  July, 
1825 ;  and  that  the  Master  should  inquire  and  ascer- 
tain, and  report  to  the  Court  how  far  and  in  what 
respects  those  proceedings  ought  to  vary  the  ba- 
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1884.  lance  stated  by  him  in  his  report  of  the  11th  of 
December,  1826;  and  if  the  Master  should  find  that 
such  proceedings  ought  to  vary  the  same,  it  was 
further  ordered  that  he  should  correct  such  balance 
accordingly.  And  it  was  further  ordered,  that  it 
should  be  referred  to  the  said  Master  to  tax  the 
defendants,  Francis  Morgan  and  James  Morgan, 
their  costs  of  the  inquiry  therein  before  directed ; 
and  that  such  costs,  when  taxed,  should  be  paid  to 
the  said  defendants  or  their  clerk  in  Court  by  the 
defendant  Herbert  Evans. 

On  the  10th  of  December,   1828,  the  Master 
made  his  report,  and  thereby  certified  that,  having 
regard  to  the  said  exception  and  ordera,  he  found, 
as  to  the  bond  for  2400/.  mentioned  in  his  former 
report,  that  the  validity  of  such  bond  being  ques- 
tioned, and  the  allowance  of  such  two  last-men- 
tioned sums  being  then  objected  to  without  suf- 
ficient  evidence  being  shown  of  the  consideration 
of  the  said  bond,  he  had,  having  regard  to  the 
said  exception  and  orders,  required  the  defendant 
Francis  Morgan,  who,  as  executor  of  the  late  De- 
fendant John  Morgan,  claimed  the  benefit  of  the 
said  bond,  to  go  into  and  prove  before  him  the 
consideration  thereof;  but  the  said  defendant  had 
declined  to  produce  any  new  evidence  of  the  con- 
sideration for  the  said  bond,  or  to  claim  any  less 
sum  in  respect  thereof  than  the  said  sum  of  24>31/. 
19^.  5d.f  relying  on  his  said  report,  made  on  the 
11th  of  December,  1826,  and  the  evidence  which 
was  then  before  the  said  Master,   that  was  to 
say,  an  account,   dated  the    24th   of  February, 
1777,  signed  by  the  said  Sir  Watkin  Lewes,  and 
the  affidavit  of  the  said  John  Morgan,  sworn  on 
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the  12th  of  February,  1819;  and  the  said  De-  18S4. 
fendants,  Herbert  Evans,  John  Jenkins,  and  Philip 
Hurd,  having  produced  before  him  the  separate 
reports  made  by  the  said  late  Deputy  Remem- 
brancer on  the  15th  of  July,  1802,  the  10th  of 
May,  1808,  the  13th  of  June,  1809,  and  the  25th  of 
June,  1811,  together  with  the  order  of  that  Court, 
made  on  the  5th  of  July,  1813,  and  the  orders  of 
the  House  of  Lords  made  on  the  8th  of  Aprils 
1816,  aiid  the  5th  of  July,  1825,  he  had  taken  the 
same  into  his  consideration,  as  explanatory  of  the 
said  first  exception  to  the  said  fifth  separate  report 
of  the  said  Deputy  Remembrancer,  and  the  said 
orders  of  that  Court  and  of  the  House  of  Lords,  and 
bad  thereupon  disallowed  the  said  sum  of  2431/L 
19^.  5d.;  but  he  had  allowed  to  the  said  Francis 
Morgan,  as  such  executor,  in  lieu  thereof^  several 
payments  appearing  by  the  said  separate  report  of 
the  23rd  of  June,  1811,  to  have  been  made  by  the 
late  Defendant  John  Morgan  to  and  for  the  use  of 
Sir  Watkin  Lewes,  amounting  together  to  the  sum 
of  1315/.  10^.,  the  particulars  whereof  were  set  forth 
in  the  first  schedule  to  that  his  report  annexed; 
which  payments  the  said  John  Morgan  had  treated 
as  satisfied  by  the  bond  for  2400/.,  and  several  bonds 
of  the  said  Sir  Watkin  Lewes,  alleged  by  him  to 
have  been  consolidated  thereby. 

To  this  report  the  Appellant  Francis  Morgan 
took  exceptions :  the  second  of  which  was  because 
the  Master  ought  not,  being  not  warranted  by  the 
said  exception  and  orders,  to  which  he  was  directed 
to  have  regard  in  reviewing  his  said  former  report^ 
to  entertain  any  question  of  the  validity  of  the  bond 
for  2400/.,  or  any  objection  then  made  to  the  allow- 
ance of  the  said  two  sums  of  2400/.  and  31/.  19^.  5e/., 
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1834.  or  to  require  the  Defendant  Francis  Morgan  then 
to  go  into  and  prove  before  the  Master  the  con- 
sideration thereof,  the  bond  having  been  esta- 
blished  by  the  evidence  which  was  before  the  Mas- 
ter, at  the  time  of  his  former  report,  and  by  the  same 
report,  and  the  allowance  of  the  said  two  sums  not 
being  affected  by  the  exception  and  orders  to 
wliich  the  said  Master  was  directed  to  have  regard 
in  reviewing  his  former  report,  or  any  of  them ;  and 
the  Master  not  being  warranted  by  the  said  order, 
directing  him  to  review  his  said  former  report,  to 
take  into  his  consideration  the  said  separate  reports 
of  the  I6th  of  July,  1802,  the  10th  of  May,  1808, 
the  13th  of  June,  1809,  and  the  25th  of  June,  1811, 
or  the  said  orders  of  the  5th  of  July,  1813,  and  the 
8th  of  April,  1816,  or  any  of  them  ;  and  none  of 
the  said  last-mentioned  reports  and  orders,  if  the 
said  Master  was  warranted  to  take  the  same  or  any 
of  them  into  his  consideration,  affecting  his  said 
former  report,  or  the  said  evidence  which  was  before 
him  at  the  time  of  making  the  same. 

Third.  For  that  the  said  Master,  in  and  by  his 
said  report,  stated  that  he  had  allowed  to  the  said 
Francis  Morgan,  as  such  executor,  in  lieu  of  the 
said  2431/.  19^.  5d.  principal  and  interest  due  on 
the  said  bond,  several  further  payments  appearing 
by  the  said  separate  report  of  the  25th  of  June, 
1811,  to  have  been  made  by  the  said  late  Defendant 
John  Morgan  to  and  for  the  use  of  the  said  Sir 
Watkin  Lewes,  amounting  together  to  the  sum  of 
1315/.  10^.;  which  payments  the  said  John  Morgan 
had  treated  as  satisfied  by  the  said  bond  for  2400/^ 
and  several  bonds  of  the  said  Sir  Watkin  Lewes, 
alleged  by  the  said  John  Morgan  to  have  been 
consolidated   thereby     whereas  the  said  Master 
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ought  not  SO  to  have  stated,  but  ought  to  have  1834. 
allowed  to  the  said  Francis  Morgan,  as  such  execu-  „or^ 
tor,  the  whole  of  the  payments  charged  by  him  to  ^' 

have  been  made  by  the  said  John  Morgan  in  man- 
ner aforesaid,  amounting  to  the  sum  of  2363L  14^., 
and  to  have  stated  in  the  said  report  that  he  had 
so  allowed  the  same  ;  the  said  charge  of  the  said 
Francis  Morgan  being  fully  established  by  the 
evidence  produced  by  the  said  Francis  Morgan 
before  the  said  Master  in  support  thereof^  and  no 
other  evidence  having  been  produced  on  the  sub- 
ject thereof  before  the  said  Master,  except  the  said 
separate  reports,  which  the  said  Master  was  not 
authorized  to  receive  or  consider  as  evidence  on  the 
subject  thereof;  and  such  reports,  if  received,  not 
contradicting  or  affecting  the  evidence  produced 
by  the  said  Francis  Morgan. 

Fourth.  Because  the  said  Master  ought  to  have 
stated  that  he  found  that  the  last-mentioned  excep- 
tion and  orders  ought  not  to  vary  the  balance  stated 
in  his  said  former  report. 

Fifth.  Because  the  Master  ought  to  have  stated 
that  the  balance  found  by  his  said  former  report  to 
be  then  due  from  the  estate  of  Sir  Watkin  Lewes, 
on  the  securities  in  his  former  report  mentioned, 
had  been  reduced  by  the  sum  of  1300/.,  admitted 
to  have  been  received  since  the  date  of  his  former 
report  by  Francis  Morgan  and  the  Defendant  James 
Morgan,  as  in  the  report  was  set  forth,  and  was  not 
otherwise  varied. 

These  exceptions  were  argued  before  the  Lord 
Chief  Baron ;  and,  by  an  order  dated  the  12th  of 
May,  1829,  his  Lordship  overruled  the  same,  with 
costs. 

The  cause  was  heard  on  further  directions  before 
Sh  4 
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1834.  the  Lord  Chief  Baron,  on  the  6th  of  July,  1829, 
when  it  was  ordered,  adjudged,  and  decreed,  that 
the  Master's  report,  bearing  date  the  10th  day  of 
December,  1828,  should  be  ratified  and  confirmed, 
except  as  thereinafter  mentioned.  And  the  Court 
declared  that  Francis  Morgan,  as  personal  repre- 
sentative of  John  Morgan  deceased,  was  entitled  as 
against  the  Plaintifi'  Sir  Watkin  Lewes  deceased,  or 
his  estate,  to  be  allowed  in  account  interest,  after 
the  rate  of  5/.  per  cent,  per  annum,  from  the  28th 
of  February,  1775,  being  the  day  of  the  date  of  the 
bond  for  24002.,  upon  the  principal  sum  of  1315L 
lOs.i  mentioned  in  the  first  schedule  to  the  Master's 
report,  to  any  amount,  not  exceeding  in  the  whole, 
with  the  said  principal  sum,  the  sum  of  4«800/.,  the 
penalty  of  the  said  bond.  And  it  was  further 
ordered  by  the  Court,  that,  in  pursuance  of  the 
said  declaration,  it  should  be  referred  back  to  the 
Master  to  review  his  report  of  the  10th  of  De- 
cember, 1828,  so  far  as  he  had  found  thereby 
that,  on  the  11th  of  August,  1812,  a  balance  or 
sum  of  127/.  IO5.  2df.  was  due  to  the  estate  of  Sir 
Watkin  Lewes  from  the  Defendant  John  Morgan 
or  his  estate,  by  allowing  to  the  Defendant  John 
Morgan,  or  his  representative,  interest  upon  the 
principal  sum  of  1315/.  10^.,  after  the  rate  of  5/. 
per  cent,  per  annum,  from  the  28th  of  February, 
1775,  up  to  the  time  when  the  same  should  have 
been  paid  off  and  satisfied,  provided  the  said 
principal  sum  and  interest  thereupon  should  not 
exceed  the  sum  of  4800/.,  the  penalty  of  the  said 
bond,  or  until  the  said  principal  and  interest  should 
amount  to  the  sum  of  4800/.  And  it  was  further 
ordered  by  the  Court,  that  in  reviewing  his  said 
report,  and  making  the  variations  thereinbefore 
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directed,  the  said  Master  should,  after  satisfaction  ieS4s 
of  the  mortgage  debts  due  from  the  estate  of  the 
said  Sir  Watkin  Lewes,  ^PP^J  the  rents  of  the  said 
mortgaged  estates  in  and  towards  the  payment  and 
satisfaction  of  the  judgments  in  the  pleadings  men-» 
tioned,  before  he  should  apply  the  same  in  and 
towards  payment  and  satisfaction  of  the  said  prin* 
cipal  sum  of  1315/.  10^,  and  interest  thereon,  but 
without  disturbing  the  application  of  such  rents  in 
and  towards  the  payment  of  the  bills  of  costs  of  the 
said  Defendant  John  Morgan  and  interest  thereon, 
in  the  pleadings  mentioned,  and  in  tlie  said  Master's 
report  already  allowed.  And  it  was  fiirther  ordered 
by  the  Court,  that  it  should  be  referred  to  the  said 
Master  to  inquire  and  report  to  the  Court,  having 
regard  to  the  above  directions,  when  the  debt  due 
from  the  said  Plaintiff  Sir  Watkin  Lewes  or  his 
estate,  to  the  Defendant  John  Morgan  or  his  estate^ 
was  paid  and  satisfied,  and  what,  if  any,  balance 
was  due  to  the  estate  of  the  said  Sir  Watkin  Lewes 
from  the  said  Defendant  John  Morgan  or  his 
estate,  on  the  day  when  such  debt  was  paid,  &c» 
And  the  said  Defendant  Francis  Morgan  by  his 
counsel,  admitting  assets  received  by  him  of  the 
personal  estate  of  the  said  late  Defendant  Joha 
Morgan,  sufficient  to  pay  what  might  be  directed 
by  that  order  to  be  paid  out  of  the  estate  of  the 
said  John  Morgan,  it  was  ordered  that  the  said 
Defendant  Francis  Morgan,  as  executor  of  the  said 
John  Morgan,  should  pay  the  said  Defendants^ 
Herbert  Evans,  John  Jenkins^  and  Philip  Hard,, 
their  respective  costs  occasioned  by  the  said  con« 
troversy.  And  it  was  further  ordered  by  the 
Court,  that  the  said  Master  should  add  the  amount 
of  the  said  late  Plaintiff  Sir  Watkin  Lewes's,  and  of 
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1834.       the  said  Defendant  John  Wilder's  said  costs,  relat- 
ing to  the  said  controversy  and  amount  of  the 
general  balance,  when  so  taxed  as  last  aforesaid,  to 
the  sum  which  the  said  Master  should  find  to  be 
due  from  the  estate  of  the  said  Defendant  John 
Morgan,  to  the  estate  of  the  said  Plaintiff  SirWatkin 
Lewes,  for  principal  monies  and  interest,  according 
to  the  directions  therein-before  given.    And  it  was 
fiirther  ordered  by  the  Court,  that  the  said  Francis 
Morgan,  as  personal  representative  of  the  said  De- 
fendant John  Morgan  deceased,  should,  out  of  the 
assets  of  the  said  Defendant  John  Morgan,  pay  the 
amount  of  the  said  principal  monies  and  interest, 
and  last-mentioned  costs,  such  amount  to  be  cer- 
tified by  the  Master,  into  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  Accountant- 
General  of  that  Court,  in  trust  in  the  said  cause, 
the  account  aforesaid.    And  it  was  further  ordered 
by  the  Court,  that  the  said  Francis  Morgan,  Mary 
Ann  Morgan,  Joan  Wilder,  and  all  other  necessary 
parties,  should,  according  to  their  respective  estates 
and  interests,  reconvey,  surrender,  assign,  and  re- 
assure unto  the  said  Defendant  Herbert  Evans,  the 
heir  at  law  of  the  said  Plaintiff  Sir  Watkin  Lewes, 
all  and  singular  the  said  mortgaged  estates  and 
premises,  free  and  clear  of  and  from  all  incum- 
brances whatsoever,  committed,  permitted,  or  suf- 
fered by  them  or  either  of  them,  or  by  the  said 
John  Morgan  or  James  Morgan,  Henry  Wilder 
William  Farrer,  or  George  Morgan  deceased;  such 
conveyances,  surrenders,  and  assignments  to  be 
settled  by  the  said  Master,  in  case  the  parties  dif- 
fered about  the  same,  to  whom  it  was  thereby  re- 
ferred to  settle  the  same.     And  it  was  further 
ordered  by  the  Court,  that  the  said  Francis  Morgan 
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and  all  other  parties  should  produce  and  leave       18S4. 
with  the  said  Master,  upon  oath  if  required,  all 
deeds,  books,   papers,  and  writings,   in  their  or 
either  of  their  custody  or  power,  relating  to  the 
said  mortgaged  estates  and  premises,  &c. 

The  Appellant  Francis  Morgan  appealed  gene- 
rally from  the  orders  or  decrees  of  the  4th  of 
February,  1827,  the  Sd  of  May,  1827,  the  12th  of 
May,  1829,  and  the  6th  of  July,  1829. 

Herbert  Evans  also  presented  his  cross  appeal 
to  the  House  of  Lords,  complaining  of  so  much  of 
the  order  of  the  6th  of  July,  1829,  as  declared  that 
Francis  Morgan,  as  personal  representative  of  the 
Defendant  John  Morgan  deceased,  was  entitled  as 
against  the  Plaintiff  Sir  Watkin  Lewes  deceased, 
or  his  estate,  to  be  allowed  in  account  interest 
after  the  rate  of  51.  per  cent  per  annum  from  the 
28th  day  of  February,  1775,  being  the  day  of  the 
date  of  the  said  bond  for  2400/.  upon  the  principal 
sum  of  1315/.  10^.,  mentioned  in  the  first  schedule 
to  the  said  Master's  report,  to  any  amount  not  ex- 
ceeding in  the  whole,  with  the  said  principal  sum, 
the  sum  of  4800/.,  the  penalty  of  the  said  bond ; 
and  as  orders,  that  in  pursuance  of  the  said  de- 
claration it  should  be  referred  back  to  the  said 
Master  to  review  his  said  report  of  the  10th  day  of 
December,  1828,  so  far  as  he  had  found  thereby 
that  on  the  11th  of  August,  1812,  a  balance  or  sum 
of  127/.  105.  2cf.  was  due  to  the  estate  of  the  said 
Sir  Watkin  Lewes,  from  the  said  Defendant  John 
Morgan  or  his  estate,  by  allowing  to  the  said  De- 
fendant  John  Morgan  or  his  representative,  interest 
upon  the  said  sum  of  1315/.  10^.  after  the  rate  of 
51.  per  cent,  per  annum  from  the  28th  of  February, 
1775,  up  to  the  time  when  the  same  should  have 
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been  paid  off  and  satisfied,  provided  the  said  prin- 
cipal sum  and  interest  thereupon  should  not  exceed 
the  sum  of  4800^,  the  penalty  of  the  said  bond, 
or  until  the  said  principal   and  interest  should 
amount  to  the  s^id  sum  of  4800/. ;  and  as  orders 
that  in  reviewing  his  said  report,  and  making  the 
variations  therein-before  directed,  the  said  Master 
should,  after  satisfaction  of  the  mortgage  debts  due 
from  the  estate  to  the  said  Sir  Watkin  Lewes, 
apply  the  rents  of  the  said  mortgaged  estates  in 
and  towards  the  payment  and  satisfaction  of  the 
judgments  in  the  pleadings  mentioned,  before  he 
should  apply  the  same  in  and  towards  the  pay- 
ment and  satisfaction  of  the  said  principal  sum  of 
1315L  10s.  and  interest  thereon,  but  without  dis- 
turbing the  application  of  such  rents  in  and  to* 
wards  the  payment  of  the  bills  of  costs  of  the  said 
Defendant  John  Morgan,  and  interest  thereon,  in 
the  pleadings  mentioned,  and  in  the  said  Master's 
report  already  allowed ;  and  as  orders  that  it  should 
be  referred  to  the  said  Master  to  inquire  and  re- 
port to  the  Court,  having  regard  to  the  above 
directions,  when  the  debt  due  from  the  said  Plain-^ 
tiff  Sir  Watkin  Lewes  or  his  estate,  to  the  said  De- 
fendant John  Morgan  or  his  estate,  was  paid  and 
satisfied,  and  what,  if  any,  balance  was  due  to  the 
estate  of  the  said  Sir  Watkin  Lewes  from  the  said 
Defendant  John  Morgan  or  his  estate,  on  the  day 
when  such  debt  was  paid  and  satisfied;  and  as 
orders  that  the  said  Master  should  compute  interest 
after  the  rate  of  4/.  per  cent  per  annum  upon  the 
balance,  if  any,  which  he  should  find  to  have  been 
due  from  the  said  Defendant  John  Morgan  or  his 
estate,  to  the  said  Plaintiff  Sir  Watkin  Lewes  or 
his  estate,  from  the  day  upon  which  the  Master 
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should  find  that  the  debt  due  from  the  said  Sir  18S4. 
Watkin  Lewes  or  his  estate,  to  the  said  Defendant 
John  Morgan  or  his  estate,  was  paid  and  satisfied; 
and  also  upon  the  monies  which  from  time  to  time 
since  that  day  had  been  received  by  the  said  John 
Morgan  or  his  representatives,  or  the  mortgagees 
or  their  representatives,  from  or  out  of  the  estate  of 
the  said  Sir  Watkin  Lewes ;  and  as  orders  that  the 
said  Master  should  add  the  amount  of  such  interest 
to  the  aforesaid  balance,  if  any,  and  monies  from 
time  to  time  received  as  last  aforesaid,  and  report 
to  the  Court  how  much  remained  due  for  principal 
monies  and  interest,  from  the  estate  of  the  said  De- 
fendant John  Morgan,  to  the  estate  of  the  said 
Plaintiff  Sir  Watkin  Lewes,  upon  the  footing  of 
the  aforesaid  declarations  and  directions. 

For  the  Appellant,  Sir  E.  Sugden  and  Mr.  Pern- 
berton. 

For  the  respective  Respondents,  Mr.  Tinnefff 
Mr.  Westy  Mr.  Knight^  and  Mr.  Wigram. 

Upon  the  question  of  interest  upon  the  judg- 
ment, the  following  authorities  were  cited.  Qod- 
frey  v.  Watson^  3  Atk.  517. ;  Maclure  v.  Dunkin, 
1  East,  436. ;  Bann  v.  Dalzell,  1  Mo.  and  Ma.  228.  j 
and  Tunstall  v.  TrappCj  3  Sim.  229. 


The  Lord  Chancellor.  —  When  the  argument  in  i4th  June, 
this  very  long,  very  important,  but  very  compli- 
cated case,  was  closed  at  your  Lordship's  bar,  I 
took  occasion  to  state  the  views  •  with  which  I  was 
impressed  at  that  time  with  respect  to  the  most 
material  points  in  question:  those  points  were 
principally  three  in  number,  upon  which  I  felt 
•   To  the  same  effect  as  here,  but  less  fully. 
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18S4.  great  difficulty  in  arriving  at  the  same  conclusion 
to  which  the  Court  below  had  come,  I  stated 
at  some  length  the  grounds  upon  which  I  was 
disposed  to  differ  with  the  Court  of  Exchequer  ; 
and  I  added,  that  though  I  was  not  then  prepared 
to  recommend  to  your  Lordships  to  pronounce  a 
final  judgment,  altering  or  reversing  that  decree, 
yet,  for  reasons  which  I  then  stated,  especially 
with  a  view  to  instituting  a  comparison  between 
the  answer  of  John  Morgan  and  his  affidavit  in 
the  cause,  and  with  a  view  of  examining  how  far 
the  question  of  interest  had  been  well  dealt  with 
in  the  Court  below,  and,  finally,  with  a  view  of 
considering  the  very  important  question  of  prac- 
tice in  the  courts  of  equity  raised  by  the  course 
which  the  Court  below  had  taken,  of  referring 
back  to  the  Master  to  review  a  report  to  which 
no  objections  were  made  before  the  Master,  and 
against  which  no  exceptions  were  taken  before  the 
Court ;  that,  with  a  view  chiefly  to  consider  those 
matters,  and  also  with  a  view  of  protecting  our- 
selves, by  further  examination  of  the  case,  from 
being  led  into  error,  by  the  extraordinary  com- 
plication of  the  case,  I  advised  your  Lordships 
to  delay  the  further  proceedings  in  the  cause.  I 
have  now  availed  myself  of  the  opportunity  which 
this  postponement  has  affijrded  for  further  exami- 
nation ;  and  I  am  prepared  to  state  to  your  Lord- 
ships the  result  of  the  attention  which  I  have 
been  enabled  to  pay  again  to  the  question ;  that 
result  is,  that  all  the  difficulties  which  I  before  had 
in  coming  to  the  conclusion  at  which  the  Court  of 
Exchequer  had  arrived,  remain  unabated  and  in- 
superable ;  and  that  I  am  rather  more,  than  less, 
prepared  to  express  an  opinion  contrary  to  the 
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judgment  below  than  I  was  when  I  last  addressed       iss4f. 
your  Lordships. 

If^  on  the  one  hand,  it  is  matter  of  anxious  de- 
sire that  there  should  be  a  coincidence  of  opinion 
in  the  courts,  and  if  I  naturally  felt  a  great  re- 
luctance in  being  called  upon  to  advise  a  reversal 
to  so  large  an  extent  as  I  am  about  to  propose  of 
the  judgment  of  the  Court  below,  it  is  at  the  same 
time,  on  the  other  hand,  a  great  consolation  to  my 
mind  that,  in  the  first  place,  I  have  with  me,  I 
think,  in  some  degree,  the  authority  of  opinions 
expressed  in  your  Lordships'  house,  when  the  case 
was  formerly  here ;  and,  in  the  next  place,  that  I 
have  with  me,  on  a  most  material  point,  the  opinion 
of  one  of  the  most  accurate  and  most  learned,  as 
well  as  intelligent  judges,  in  one  important  stage 
of  the  business  in  the  Court  below :  I  mean  the 
late  Mr.  Baron  Wood.  But  further,  I  do  not  hesu 
tate  to  say,  that  one  or  two  of  the  matters  involved 
in  this  decree  are  so  extremely  clear,  and  the  error 
which  has  prevailed  below  is  to  my  apprehension 
so  riianifest,  that  I  feel  far  less  reluctance  than  I 
might  otherwise  labour  under,  in  recommending  to 
your  Lordships  the  course  which  I  feel  it  my  duty 
to  propose.  I  beg  here  to  refer  your  Lordships  to 
what  I  said  when  the  case  was  last  before  the 
House,  at  the  close  of  the  argument,  so  as  to  dis- 
pense with  the  necessity  of  again  going  over  the 
same  grounds.  The  opinion  which  I  then  stated 
remains  entirely  confirmed  by  further  consider- 
ation ;  and  I  shall  now  briefly  advert  to  the  several 
principal  parts  of  the  case. 

At  all  events,  we  must  feel  very  great  satisfac- 
tion that  we  are  at  length  approaching  the  end  of 
this  long  litigation.  Before  most  of  us  were  born  the 
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18S4.  .  cause  was  in  Court:  it  is  considerably,  I  believe, 
upwards  of  half  a  century,  since  the  bill  was  filed. 
There  have  been  six  or  seven  stages  in  the  Court 
below,  which  have  led  to  as  many  renewals  of  pro- 
cedure in  different  shapes.  In  three  or  four  of 
those  stages  there  has  been  reference  made  to  this 
House  as  a  court  of  appeal ;  decisions  on  those 
appeals  have  been  pronounced  by  your  Lordships ; 
and  these  have  led  immediately  to  new  litigation. 
In  1801,  by  a  most  unfortunate  step  made  by  the 
Court  below  (with  which  the  present  Appellant 
is  no  way  chargeable,  for  he  resisted  it),  an  en- 
tire departure  was  effected  fron^  the  course  which 
had  been  taken  in  the  same  cau^e  some  five  years 
before :  I  mean  in  1796.  The  result  of  that  has 
been  to  involve  the  whole  cause,  for  three  and  thirty 
years  past,  in  a  degree  of  inconsistency,  obscurity, 
and  complexity,  which  I  do  not  think  I  exaggerate 
at  all  when  I  pronounce  to  be  without  precedent 
or  parallel. 

As  to  the  effect  of  Mr.  John  Morgan's  affidavit, 
which  is  a  most  important  branch  of  the  case,  I 
remain  of  the  opinion  which  I  before  expressed* 
A  question  here  arises,  extending  generally  to  two 
sums  of  1089/«  and  500/.,  and  also  to  others,  in- 
cluding parcel  of  a  larger  sum  of  S400/.,  formed  of 
consolidated  items,  said  to  be  composed  of  the 
amount  of  the  monies  due  from  Sir  Watkin  Lewes 
to  Mr.  Morgan,  his  solicitor,  as  having  been  ad- 
vanced by  him  in  money,  or  in  money's  worth  and 
which  originally  having  consisted  (rf* different  minor 
sums,  were  consolidated  ultimately  into  one,  that 
being  a  bond  for  2400/1  I  agree  entirely  with  that 
which  Mr.  Baron  Wood  has  in  his  able  judgment 
(reported  in  the  fifth  volume  of  Price)  admitted. 
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and  which  no  one  can  doubt,  that  when  a  person  lS34f. 
claiming  to  be  a  creditor  of  another  stood  at  the  uomav 
time  when  the  money  was  said  to  have  been  ad-  •• 
vanced  in  the  relation  of  solicitor  or  attorney  to 
the  borrower  as  his  client,  it  would  not  be  sufficient 
for  him,  in  order  thoroughly  to  substantiate  his 
claim  against  his  client,  merely  to  produce  the  in- 
struments and  securities,  even  supposing  the  se- 
curity to  be  a  bond :  he  must  go  further.  Now 
the  question  here,  and  the  main  question,  is  whe- 
ther, taking  the  whole  facts  of  the  case  together, 
Mr.  John  Morgan  has  not  gone  further,  and  whe- 
ther he  has  not  gone  sufficiently  far  to  have  jus- 
tified the  Master  in  coming  to  the  conclusion  to 
which  he  came  in  the  first  report ;  the  report  made 
the  subject  of  exceptions  at  the  time  when  the 
decree  was  pronounced, — I  mean  the  decree  of  the 
6th  of  July,  1829  ?  I  agree  with  the  affirmative 
of  that  proposition.  I  hold  that  the  affidavit  of 
Johii  Morgan  is  not  only  admissible  (for  it  was 
admitted,  and  it  is  not  denied  to  have  been  gone 
into),  but  I  am  further  of  opinion,  that  whether 
we  take  the  circumstances  in  which  it  was  made ; 
whether  we  consider  the  position  in  which  Sir 
Watkin  Lewes  had  voluntarily  placed  himself; 
whether  we  consider  his  refusal  to  avail  himself  of 
the  opportunity  given  him  of  telling  his  own  story 
on  oath,  or  go  back  to  the  order  under  which  that 
affidavit  was  let  in  (the  order,  I  mean,  of  the  19th 
of  November,  1818) ;  —  or  whether  we  go  back  the 
whole  length  of  the  proceeding,  and  consider  the 
manner  in  which  Sir  Watkin  had  proceeded,  and 
the  manner  in  which  he  had  failed, '  even  to  at- 
tempt to  offer  evidence  in  support  of  the  allegations 
of  the  bill :  —  that  in  all  those  views,  and  upon  all 
VOL.  viii.  3  I 
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1854.  those  grounds  it  was  not  only  competent  to  the 
Master  to  take  into  his  account  the  affidavit  of 
Mr.  John  Morgan,  which  it  is  not  denied  was 
admitted  by  force  of  the  order  I  have  last  adverted 
to,  but  that  he  was  bound  to  give  it  great  weight ; 
that  it  was  not  only  admissible,  but  entitled  to  the 
greatest  credit;  and  I  think  I  shall  demonstrate 
to  your  LfOrdships,  that  it  was  in  the  circumstances, 
all  but  conclusive  of  that  which  John  Morgan 
swears  to. 

First,  a  bill  was  filed  against  Mr.  Morgan;  charge 
upon  charge  was  heaped  upon  him  in  that  bill,  till 
the  cup  might  be  said  to  overflow:  there  was  hardly 
a  security  he  had  that  was  not  impeached ;  there 
was  hardly  a  fraud  that  could  be  committed  which 
he  was  not  charged  with;  there  was  hardly  an  ac- 
cusation that  could  be  niade  which  was  not  urged 
against  him ;  and,  among  other  things,  many  trans* 
actions  were  impeached  which  now  stand  undis- 
puted, and  the  decree  establishing  which  is  not 
appealed  against ;  but  I  dwell  not  much  upon  this 
topic,  though  it  carries  me  one  step  towards  my 
conclusion. 

To  support  a  bill  so  framed,  seeking  to  cut  down 
the  securities  of  a  creditor,  and  reflecting  materially 
on  the  character  and  conduct  of  a  professional 
man,  not  a  tittle  of  evidence  was  adduced  by  the 
Plaintiff;  nay,  not  even  an  attempt  was  made  to 
establish  such  a  case ;  while  the  answer  of  Mr. 
Morgan  more  or  less  strenuously  denied  the 
charges,  and  set  up  his  own  case.  Then  comes  the 
affidavit  of  Mr.  Morgan.  How  does  that  get  into 
Court  ?  It  is  easy  to  say  that  a  man's  own  oath 
shall  not  avail  him ;  that  a  man  shall  not  decide 
the  cause  by  his  own  affidavit,  made  on  his  own 
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behalf.  It  is  easy  to  say  a  party  is  no  witness  for  1884. 
himself.  True ;  but  at  all  events  there  is  the  oath 
of  Mr.  Morgan  against  the  unsworn  allegation  of 
Sir  Watkin  Lewes  in  his  bill.  But,  moreover,  ad- 
mitting Mr.  Morgan  to  be  a  solicitor,  and  to  have 
acted  as  a  solicitor  of  the  Plaintiff;  admitting  that 
he  is  liable  to  the  rules  governing  solicitors  in 
their  dealings  with  their  clients,  and  that  the  bare 
production  of  that  which  would  be  sufficient 
ground  for  a  judgment  in  other  cases,  namely,  the 
instrument  constituting  his  security,  is  not  here 
sufficient;  admitting  both  the  fact  and  the  doc- 
trine, let  us  look  at  the  peculiar  nature  of  this 
affidavit,  and  the  circumstances  in  which  it  was 
allowed  to  be  made  use  of. 

The  order  to  which  I  have  adverted  of  the  13th 
of  November,  1818,  is  a  isubstitute  for  an  order 
nisi  of  the  25th  of  June,  1818,  calling  upon  Sir 
Watkin  Lewes  to  shew  cause  why  the  state  of  facts 
of  John  Morgan  should  not  be  taken  as  confessed 
by  Sir  Watkin  Lewes.     The  reason  which  induced 
the  Court  to  make  that  order  of  the  25th  of  June, 
1818,  was  that  there  was  no  possibility  of  getting 
Sir  Watkin  Lewes  to  answer  the   interrogatories 
which  Had  been  filed.     Mr.  Morgan  had  exhibited 
his  interrogatories  in  the  accustomed  manner  of  the 
Court,  but  no  power  on  earth  could  extract  an  ^ 
answer  from  Sir  Watkin  Lewes.     At  that  time  his 
principal  residence  was  in  one  or  other  of  the  pri- 
sons, and  he  was  generally  brought  up  to  the  hear- 
ing of  the  cause  in  the  custody  of  an  officer  of  the 
Court.    When  the  Court  found  that  they  could  not 
attain   that  which   Mr.  Morgan  was    entitled  to^ 
namely,  the  examination  of  the  Plaintiff  on  oath, 
they  were  then  induced  to  make  the  order  of  June, 
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1834.  1818,  calling  upon  him  to  shew  cause  why  the 
statement  of  Mr.  Morgan  should  not  be  taken  pro 
confesso  ;  this  was  found  to  be  irregular :  it  was  an 
order  which  the  Court  found,  on  further  consider- 
ation, it  could  not  abide  by,  and  being  an  order 
nisiy  on  cause  being  shewn  it  was  discharged ;  but 
discharged  for  the  purpose  of  substituting  the  order 
of  the  13th  of  November  in  its  place ;  and  now  let 
us  attend  to  that  order,  fw  it  is  a  most  material 
step  in  the  cause.  After  discharging  the  order  of 
the  25th  of  June,  "  it  is  ordered  that  in  case  the 
*^  said  Plaintiff  should  make  default  in  filing  his  ex- 
"  amination  to  the  interrogatories  exhibited  by  the 
"  said  Defendant  John  Morgan  before  the  Deputy 
"  Remembrancer,  for  his  examination,  by  the  first 
"  day  of  the  then  next  Hilary  term," —  giving  him, 
your  Lordships  perceive,  somewhere  above  two 
months,  from  the  13th  of  November  to  the  23d  of 
January,  about  two  months  and  ten  days  after  all 
the  defaults  he  had  already  committed  —  **  in  case 
<<  the  said  Plaintiff  should  make  default  in  filing  his 
"  examination  to  the  interrogatories  exhibited  by 
**  the  said  Defendant  John  Morgan,  before  the 
"  Deputy  Remembrancer,  for  his  examination,  by 
"  the  first  day  of  the  then  next  Hilary  term,  the 
*<  said  John  Morgan  should  be  at  liberty  to  make 
"  an  affidavit  of  the  several  facts  to  which  the 
"  said  interrogatories  so  exhibited  by  him  for  the 
**  said  PlaintifTs  examination  were  intended  to 
"  apply,  which  affidavit  the  said  Deputy  Remem- 
**  brancer  was  then  to  take  into  his  consideration.** 
This  order  therefore  gave  the  Defendant  leave  to 
to  make  his  own  statement,  on  oath,  of  his  own  case, 
and  the  Deputy  Remembrancer  was  to  take  that 
affidavit  into  his  consideration  in  the  further  pro- 
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ceedings  in  the  cause,  provided  Sir  Watkin  Lewes       1834. 
contumaciously  persevered  in  refusing  to  answer 
the  interrogatories  which  Mr.  Morgan    had  filed 
against  him. 

The  Chief  Baron,  in  his  judgment  below,  relied, 
I  think,  too  much  upon  the  consideration  that  this 
affidavit  of  Mr.  Morgan  was  only  to  be  receivable  in 
evidence,  and  was  not  ordered  to  be  binding  upon 
the  Remembrancer :  I  entirely  agree  in  that  opinion. 
But  though  the  exigency  of  the  order  did  not  re- 
quire it  should  be  binding  upon  the  Remembrancer, 
I  am  about  to  shew  that  the  circumstances  in  which 
the  order  was  made,  and,  still  more,  in  which  the 
affidavit  was  made  and  filed  under  that  order,  were 
such  as  to  make  it,  in  all  reason,  and  upon  all  prin- 
ciple, the  bounden  duty  of  the  Remembrancer  and 
the  Court,  when  the  report  should  come  before  it 
as  a  matter  calling  for  ultimate  decision,  to  give 
the  greatest,  I  had  almost  said  the  most  implicit, 
credit  to  the  affidavit  of  John  Morgan. 

Sir  Watkin  Lewes  was  to  have  above  ten  weeks 
to  repent  of  the  course  he  had  taken,  to  abandon 
his  contumacious  refusal,  to  answer,  and  to  put 
in  his  examination.  He  did  no  such  thing :  with  a 
power  of  answering  he  chose  to  be  silent ;  with  a 
liberty  given  to  him  to  tell  his  own  tale,  on  oath, 
he  chose  to  abandon  that  privilege,  with  a  facility 
affi>rded  him,  that,  above  all  others,  which  an  ho- 
nest party,  conscious  he  had  nothing  to  conceal, 
and  satisfied  his  case  was  a  sound  and  good  one, 
would  have  coveted,  namely,  the  liberty  of  telling 
his  own  story,  and  making  it  evidence  for  himself; 
he  rejects  the  proffered  boon  —  he  repudiates  the 
liberty  allowed  him,  the  privilege  given  him  —  he 
remains  as  silent  as  before.     This  he  does,  with 
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this  alternative  staring  him  full  in  the  face,  the  al- 
ternative levelled  at  him  by  the  order  of  the  13th 
of  November,  1818,  that  if  he  did  not  answer,  upon 
his  own  oath,  not  merely  he  lost  the  opportunity 
which  other  litigants  consider  of  great  advantage, 
namely,  of  having  his  own  affidavit  in  answer  to 
the  interrogatories  taken  as  a  portion  of  the  evi< 
dence  in  the  cause,  but  that  his  adversary  John 
Morgan  should  be  allowed  to  come  in  with  his 
affidavit,  and  to  tell  his  story  upon  Jns  oath.  Yet 
still  he  will  not  swear.  This,  to  my  mind,  is  con- 
elusive. 

It  has  been  suggested  that  Sir  Watkin  Lewes 
was  not  a  man  of  good  judgment,  or  clear  un< 
derstanding.  But,  at  all  events,  he  was  a  man  who 
knew  what  he  was  about;  he  was  a  barrister  of 
some  standing  before  he  quitted  the  bar  —  a  man 
engaged  in  business  all  his  life — a  man  of  litigious 
habits,  who  scarcely  ever  allowed  a  day  to  pass 
when  a  motion  could  be  made  for  or  against  him 
in  the  course  of  his  cause  without  attending  it  him- 
self in  person.  To  say  that  he  was  not  aware  of 
the  consequences  of  his  not  complying  with  the 
former  orders,  and  answering  his  adversary's  in- 
terrogatories, is  absurd.  To  say  that  he  was  not 
aware  that  if  he  did  not  answer,  Mr.  Morgan 
would  make  affidavit,  is  fanciful  To  pretend  that 
he  was  not  aware  of  the  necessary  e£fect  of  the 
order  of  the  13th  of  November,  1818,  and  that  the 
consequence  was  not  present  to  his  mind  as  of 
necessity  following,  namely,  that  Mr.  Morgan's 
affidavit  would  be  let  into  the  cause  in  default  of 
his  answering,  is  vain.  No  one  acts  witliout  some 
reason  in  important  matters. —  no  man  acts  with- 
out some  motive.   Can  man's  imagination  conceive 
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any  but  one  reason,  any  but  one  motive,  which  18S4. 
would  seal  the  lips  of  Sir  Watkin  Lewes,  aflcr  the 
order  of  the  ISth  of  November,  1818,  and  prevent 
his  adopting  the  favourable  alternative  when  the 
Court  gave  him  his  choice  of  answering  the  interro- 
gatories ?  One,  and  but  one,  reason  can  any  man's 
imagination  devise  for  such  conduct,  consistently 
with  the  belief  of  Sir  Watkin  being  a  person  of 
sound  mind,  viz.  that  he  knew  that  if  he  were  to 
answer  the  interrogatories  upon  his  oath,  and  to 
answer  truly,  he  must  tell  a  story  more  unfavour- 
able to  himself  than  any  which  John  Morgan  would 
tell.  I  do  not  even  stop  short  of  that  conclusion, 
that  he  was  aware  that  nothing  which  Morgan  would 
truly  swear  against  him  would  be  worse  for  him 
than  that  which  he,  if  he  told  the  truth,  must  swear 
in  answer  to  Morgan's  questions.  I  go  further, 
and  infer  that  it  was  more  to  his  prejudice  to  tell 
the  story  himself  than  to  have  the  story  told, 
which  he  expected  to  proceed  from  Morgan.  It 
was  this,  among  other  reasons,  which  prevented  Sir 
Watkin  from  swearing:  there  is  no  other  way  of 
explaining  his  refusal  to  answer,  and  his  embracing 
the  alternative  of  accepting  the  case  made  by  his 
adversary's  evidence. 

From  this  conclusion  what  inference  can  you 
draw  but  that,  in  effect,  Sir  Watkin  Lewes's  affi- 
davit is  before  you  ?  It  may  be  called  John  Mor- 
gan's,  but  it  appears  to  me  that  in  truth  it  is  Sir 
Watkin  Lewes's,  for  he  had  the  opportunity  of 
telling  his  own  story,  and  was  warned  that  if  he  did 
not  his  adversary  should  be  heard  to  tell  his  story 
against  him.  When  he  embraces,  therefore,  the 
alternative  of  silence,  and  prefers  his  adversary 
being  heard,  he,  in  effect,  gives  credit  to  that  story  j 
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18S4?.  and  the  affidavit,  by  acquiescence,  may  be  con- 
sidered as  his  own.  It  may  be  called  the  affidavit 
of  John  Morgan,  but  it  is  in  reality  the  statement 
of  Sir  Watkin  Lewes. 

This,  then,  is  the  common  case  of  a  party  swear- 
ing against  another,  that  other  having  the  opportu- 
nity of  answering  and  abandoning  that  opportunity, 
and  allowing  the  affidavit  of  his  adversary  to  stand 
against  him ;  and  it  is  every  day's  practice  in  all 
the  Courts  of  Westminster  Hall  in  such  a  case,  to 
hold  the  party  who  does  not  answer,  as  confessing 
that  he  has  no  answer  to  make  to  his  adversary's 
statement,  and  as  clothing  his  adversary's  state- 
ment with  a  full  and  conclusive  authority  against 
him. 

This  is  the  ground  upon  which  I  hold  that  the 
affidavit  of  John  Morgan  admitted  under  the  order 
of  the  ISth  of  November,  1818,  is  not  only  compe- 
tent, but  almost  conclusive  evidence  of  the  fact  of 
the  advance  of  money  which  he  sets  forth.  He  pro- 
duces the  instrument  in  confirmation,  the  instru- 
ment being  not  sufficient  of  itself  only  because  he 
stands  in  the  relation  of  a  solicitor  to  a  client;  but 
then'this  instrument  is  corroboratory  of  the  affidavit 
This  disposes  of  a  large  portion  of  the  case.  In 
the  view  which  I  have  taken,  it  disposes  of  those 
exceptions  which  were  overruled  below,  and  the 
finding  of  the  second  report,— I  mean  the  report  of 
the  Master  of  the  10th  of  December,  1828.  I  shall 
enter  into  the  detail  of  that  report  when  I  come  to 
the  particular  alterations  which  I  think  ought  to 
be  m^de  in  the  decree. 

I  proceed  to  observe  upon  the  question  raised 
by  the  consideration  of  that  report  of  the  10th  of 
December,  1828.     The  objection  I  have  taken  to 
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that  report  is  a  material  one,  but  I  know  not  1884. 
whether  I  should  not  object  to  the  whole  of  it ; 
for  I  have  great  doubt,  and  much  more  than  doubt, 
of  the  propriety  of  the  order  which  was  made  on 
the  3d  of  May,  1827*  referring  back  the  report 
which  had  been  made  on  the  11th  of  December, 

1826,  to  the  Master.  I  have  a  strong  opinion 
against  the  fitness  and  regularity  of  that  order  re- 
ferring back  the  report.  If  it  ought  not  to  have 
been  referred  back,  that  woujd  put  an  end  to  the 
report  of  December,  1828,  which  was  founded 
upon  the  reference.  The  former  report  was  re- 
viewed  in  consequence  of  the  order;  it  was  re- 
viewed, altered,  and  re-constructed  on  principles 
dictated  by  the  order,  the  erroneous  order,  in  my 
opinion,  of  the  3d  of  May,  1827.  To  take  a  ge- 
neral  view  of  that  question  is,  in  my  view  of  the 
case,  perhaps  unnecessary ;  I  shall,  however,  pro- 
ceed to  state  the  grounds  on  which  I  differ  from 
the  Court  below  as  to  that  order  of  the  3d  of  May, 

1827,  referring  back  the  report  to  the  Master. 
With  respect  to  the  report  of  the  11th  of  Decem- 
ber, 1826,  the  more  I  consider  it  the  less  objection 
I  am  disposed  to  make  to  it,  whether  in  reference 
to  the  evidence  in  the  whole  case,  or  its  alleged 
consistency,  on  the  one  hand,  or  the  discrepancy 
set  up,  upon  the  other,  with  the  orders  of  your 
Lordships'  House.  I  do  not  incline  to  think  it 
materially  differs  from  the  orders  of  your  Lord- 
ships'  House.  I  am  quite  certain  that  with  those 
orders  the  report  of  December,  1828,  the  subse- 
quent report  which  was,  as  it  were,  forced  upon  the 
Master  by  the  order  of  May,  1827,  cannot  so  well 
stand  as  can  the  report  of  December,  1826.  But  it 
is  not  necessary  in  the  view  I  have  taken,  to  go  much 
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]8S4«  at  large  into  that  question ;  for  I  am  of  opinion  that 
it  was  irregular  in  tlie  Court,  and  contrary  to  the 
rules  of  practice,  to  send  back  that  report  by  the 
order  of  the  3d  of  May,  1827.  To  the  report  of 
the  11th  of*  December,  1826,  no  exceptions  had 
been  taken,  nor  had  any  previous  objection  been 
ever  brought  in  before  the  Master  to  that  report  j 
it  was  sent  back  to  the  Master  as  upon  a  disap- 
proval of  the  report  itself,  and  a  further  inquiry 
directed  by  an  order  made  the  3d  of  May,  1827, 
upon  further  directions.  Now,  generally  speaking, 
that  cannot  be  done;  the  practice  of  the  Court 
wisely  prohibits  it,  and  upon  solid  grounds.  The 
Master  ought  not  to  be  surprised  by  the  excep- 
tions without  notice  being  given  him  by  way  of 
objection.  I  take  the  rule  as  fixed  to  be  that  you 
cannot  except  to  the  Master's  report  without  first 
taking  objections.  If  it  should  so  happen  that  you 
are  surprised  when  you  mean  to  except,  and  if 
from  accident,  or  any  contrivance,  or  through  ex- 
cusable neglect,  you  have  been  deprived  of  the  op- 
portunity of  regularly  taking  in  your  objections  to 
the  report,  you  may  file  an  affidavit  shewing  the 
circumstances,  explaining  in  what  the  surprise  con- 
sists, and  tracing  it  to  its  source.  If  you  shew  you 
have  been  surprised  by  the  sudden  signing  of  the 
Master's  report,  or  anything  which  precluded  you 
from  the  opportunity  of  taking  in  your  objections, 
on  satisfying  the  Court  of  that,  by  affidavit  of  the 
fact,  you  may  have  special  leave  of  the  Court  to 
file  exceptions  without  having  previously  taken  in 
objections  j  that  is  the  practice  of  the  Court, 

•'But  that  is  not  all.  There  is  an  order  of  Court 
of  the  20th  of  July,  1793,  which  prohibits  excep- 
tions from  being  received  to  a  report  except  on  the 
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signature  and  certificate  of  counsel,  that  he  has 
examined  them  and  thinks  the  objections  are  well 
founded ;  and  moreover  liiere  is  a  d^osit,  being 
half  the  amount  deposited  in  the  case  of  appeal, 
which  is  twenty  pounds,  as  a  security  for  costs  in 
case  the  exceptions  are  overruled.  It  is  not  mere 
matter  of  form,  but  of  substance,  and  important  sub- 
stance, that  parties  should  not  be  allowed  to  pass 
by  all  those  regulations ;  that,  in  the  first  instance, 
objections  should  be  taken,  so  that  the  Master 
may  reconsider  the  matter,  and  make  a  right  re- 
port instead  of  one  open  to  exception,  otherwise 
needless  litigation  may  be  occasioned  in  the  Court 
when  the  report  might  have  been  set  right  in  the 
Master's  office.  In  the  next  place,  there  is  the 
security  to  the  other  party  that  he  shall  have  the 
certificate  of  counsel,  and  to  the  Court  that  its  time 
shall  not  be  needlessly  occupied,  and  there  is  also 
also  the  security  by  the  deposit.  But  if  parties— « 
without  making  objections  to  the  report  while  still 
before  the  Master  —  witiiout  any  security  against 
frivolous  objections  by  the  deposit  and  certificate, — 
shall  be  permitted  on  further  directions  to  raise  ex« 
ceptions,  and  to  have  the  whole  matter  rrferred 
back  to  the  Master  on  those  exceptions  so  taken,  it 
is  clear  that  all  the  regulations  which  have  been 
made  for  the  benefit  of  the  Court,  the  suitors,  and 
the  public,  to  save  time,  and  to  avoid  useless  liti- 
gation and  expense,  are  vain. 

Cases  were  referred  to  in  which  it  is  said  that 
the  Court  will  upon  further  directions  alter  the 
Master's  report.  Now  I  do  not  deny  that  there  are 
such  authorities.  But  the  only  case  in  which  the 
Court  will  upon  further  directions  disallow  a  report, 
is  where  there  is  error  in  law  appearing  upon  the 
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1884,  face  of  the  report,  which  would  be  a  blot  upon  the 
proceedings  of  the  Court  In  such  case  the  Court 
will  set  that  error  right  upon  further  directions. 
In  Adams  v.  Claxton^j  Sir  William  Grant  says, 
•*  No  exception  is  taken  to  the  report,  but  the 
"  whole  matter  appears  upon  the  face  of  it  j  and 
"  therefore  it  is  contended,  that  it  is  open  to  in- 
"  quire,  whether  the  Master's  conclusion  is  right, 
"  and  I  apprehend  it  is  so  open  ;*'  and  he  entered 
into  the  consideration  of  the  matter,  and  came  to  a 
different  conclusion  from  that  to  which  the  Master 
had  come  in  his  report 

But  how  can  the  Court  apply  this  practice  to 
other  cases,  except  by  taking  the  proposition  nega- 
tively, and  laying  down  that,  though  the  error  does 
not  appear  upon  the  face  of  the  report,  there  may 
still  be  exceptions  regularly  and  formally  taken  ? 
But  this  is  contrary  to  Brodie  v.  Barry  t,  where 
it  is  said,  that  <'  on  a  petition  to  confirm  a  re- 
<<  port,  and  praying  consequential  directions,  a 
"  party  cannot,  without  presenting  a  counter  peti- 
"  tion,  shew  cause  against  the  confirmation,  except 
*<  upon  grounds  appearing  on  the  face  of  the  re- 
"  port."  In  the  present  case  no  error  appeared 
upon  the  face  of  the  report ;  but  it  was  referred 
back  to  the  Master  to  enter  into  a  new  inquiry.  I 
hold  that  it  was  erroneously  referred  back,  and 
so  far  that  the  order  of  the  3d  of  May,  1827,  was 
wrong.  But,  even  if  it  had  been  regularly  referred 
back,  even  if  we  had  a  right  to  listen  to  the  con- 
tention  on  the  part  of  the  Respondent ;  if  leave 
had  been  asked,  and  the  Court  had  given  them 
leave  to  file  exceptions  without  that  previous  pro- 
cedure, which  I  hold  to  be  matter  of  substance  as 
•  6  Ves.  226.  t  IJacob  and  Walter,  470, 
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well  as  form,  —  it  appears  to  me  that  this  order  }^^^\ 
of  May,  1827,  could  not  stand ;  that  it  would  have 
been  erroneous  to  have  referred  it  back  on  the 
ground  taken  by  the  Chief  Baron ;  namely,  that 
the  report  of  December,  1826,  could  not  stand, 
though  not  excepted  to  because  a  judgment  of  the 
House  of  Lords  was  set  at  nought  by  it,  that  report 
being  contrary  to  the  order  of  the  House  of  Lords. 
I  shewed  that  it  was  not  contrary  to  the  order  of 
the  House  of  Lords,  and  that,  therefore,  on  this 
ground,  the  order  of  May,  1827,  was  not  warranted. 
I  have  thought  it  fit  to  address  myself  to  this  part 
of  the  case,  because  it  has  been  a  good  deal 
argued,  but  I  know  not  that  it  was  necessary  to 
the  decree  I  am  about  to  propose. 

I  come  now  to  the  third  question,  that  which  re- 
lates to  the  interest  not  being  allowed.  That,  gene- 
rally speaking,  judgments  do  not  carry  interest 
either  at  law  or  in  equity,  is  as  admitted ;  unless 
there  be  something  in  the  dealing  of  the  parties,  or 
some  order  made  in  the  particular  cause  to  take  it 
out  of  the  rule.  But  I  find  that  in  this  case  there 
is  a  great  peculiarity,  or  one  quite  sufficient  for 
the  purpose.  In  the  first  place  the  warrant  of  at- 
torney with  the  memorandum  endorsed,  on  which 
judgment  was  entered  up  in  Trinity  term,  1778, 
specified  in  the  defeasance,  that  the  within  war- 
rant of  attorney  was  to  secure  the  sum  of  1142/., 
together  with  the  lawful  interest  for  the  same.  Now 
if  that  warrant  is  in  the  cause  cadit  queslio;  but 
supposing  that  it  is  out  of  the  cause  (a  reference  to 
it  was  much  objected  to,  and  I  did  not  feel  satisfied 
that  I  was  entitled  to  import  it  into  the  cause),— 
supposing  we  leave  it  out  entirely,  I  am  still  of 
opinion  that  interest  should  be  allowed  upon  this 
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1894.  judgment  First  of  all,  nothing  can  be  more  harsh 
or  less  equitable  than  that  the  monies  which  John 
Morgan  received,  the  rents  of  Sir  Watkin  Lewes 
of  which  he  had  perception,  should  be  all  charged 
with  interest  against  him,  and  in  favour  of  Sir 
Watkin  Lewes;  and  yet  that  the  monies  he  ad- 
vanced for  Sir  Watkin  Lewes,  and  for  securing 
which  he  had  recovered  judgments,  should  bear  no 
interest  at  all,  and  that  during  a  period  of  some- 
thing about  half  a  century.  In  the  next  place,  can 
any  thing  be  more  extraordinary  than  the  opinion 
which  holds,  the  words  of  the  order,  or  what- 
ever it  may,  be  embracing,  *<  securities,  mortgages, 
"  bonds,  and  costs,"  do  not  embrace  judgments  ? 
And  yet  that  is  the  understanding  which  has  been 
supported  elsewhere. 

Let  us  look  at  the  order  of  the  11  th  of  July, 
1810,  the  governing  order,  as  I  think,  upon  this 
point,  and  see  whether  a  reasonable  doubt  can  be 
entertained  that  under  the  "  securities  "  judgments 
must  be  comprehended.  There  is  a  judgment, 
entered  up  on  the  part  of  the  Appellants,  given  by 
the  person  who  had  borrowed  the  money  to  the 
person  who  had  advanced  it.  The  question  is, 
whether  in  legal  acceptation,  or  common  parlance, 
judgments  of  any  kind,  but  especially  a  judgment 
entered  up  on  the  warrant  to  confess  a  judgment 
given  by  the  debtor  to  the  creditor  does  not  come 
within  the  description  of  securities  in  the  order  of 
July,  1810.  That  order  was  obtained  by  Sir  Watkin 
Lewes,  and  consented  to  on  the  part  of  his  adver- 
sary, that  the  Remembrancer  should  "take  an 
*'  account,  and  make  a  separate  report  of  the  prin- 
«  cipal  and  interest  due  to  the  said  Defendants,  or 
"  claimed  to  be  due  to  them,  or  any  or  either  of 
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**  them,  upon  the  securities  in  that  cause  mentioned,       1SS4< 

•*  and  otherwise,  together  with  the  costs  directed  by 

"  the  decree  made  on  the  hearing,  to  be  taxed  with 

*<  legal  interest  from  the  filing  of  the  said  bill  in  the 

**  year  1783,  deducting  thereout  and  giving  credit 

««  for  the  rents  and  profits  of  the  estates  in  the  plead- 

<<  ings  mentioned,  and  other  monies  received  by 

"  the  said  Defendants,  or  any  or  either  of  them,  or 

**  by  any  person  or  persons  on  their  account,  for  the 

<<  said  complainants'  use;  and  in  taking  the  said 

«*  accounts  the  said  Deputy  Remembrancer  was  to 

"  make  the  usual  half  yearly  rests,"  and  so  on. 

I  entertain  no  doubt,  on  the  whole  matter,  that 

the  word  securities  includes  and  comprehends  this 

judgment  as  much  as  any  other  security. 

This  then  affects  a  very  material  part  of  the  case, 
for  it  affects  a  sum,  large  unfortunately,  from  the 
efflux  of  time,  for  interest  with  rests,  which  the 
same  order  of  the  11th  of  July  gives  upon  the  sum 
contained  in  the  two  judgments,  one  of  those  judg- 
ments for  1142/.,  namely,  the  judgment  of  the 
Court  of  King's  Bench,  in  the  month  of  June, 
1778,  the  other  for  569/-,  namely,  the  judgment 
in  Easter  term,  1779 ;  therefore  there  is  the  in- 
terest which  ought  to  have  been  allowed  upon 
the  sum  of  I7II/.,  being  the  amount  of  the  two 
judgments  mentioned  in  the  report  of  the  Master 
of  the  nth  of  December,  1826,  sent  back  to  be 
reviewed,  but  which,  in  my  opinion,  was  a  right 
report,  and  ought  not  to  have  been  sent  back. 

I  have  now  gone  through  the  whole  of  the 
three  points  on  which  I  find  it  impossible  to  agree 
with  the  Court  below.  There  remains  only  the 
question  of  costs.  Now,  upon  that  I  did  not  pro- 
f  3S  to  feel  any  great  doubt  when  the  case  was  last 


826  CASES   IN   THE   HOUSE   OF   LORDS 

1834.       before  your  Lordships.     We  are  here  dealing  with 
MOK^H^     ^^^  ^^®  ^^  mortgagor  and  mortgagee:  unless  you 
"•  can    shew   anything  to    except  it  from  the  ge- 

neral rule,  the  costs  of  the  mortgagee  must  be 
satisfied.  There  are  excepted  cases  ;  but  it  lies  on 
the  mortgagor  to  shew  the  exception,  and  that  is 
not  done  here.  I  am,  therefore,  of  opinion  that 
there  ought  to  have  been  costs  given.  The  order  of 
the  20th  of  June,  1801,  was  obtained  by  Sir  Watkin 
Lewes,  not  by  Mr.  Morgan,  but  resisted,  as  I  un- 
derstand it  to  have  been,  by  Mr.  Morgan,  and  im- 
posed upon  him  by  the  Court  in  favour  of  Sir 
Watkin  Lewes.  It  is  hardly  possible  to  say  how 
much  of  this  tedious  and  costly  litigation  sprang 
from  that  order.  If  I  were  to  say  nine  parts  in 
ten  of  the  whole  costs  have  originated  in  that 
order  —  if  I  were  to  say  ninety-nine  parts  in  a 
hundred  of  the  difficulties  which  have  occurred 
flow  from  the  same  source  —  if  I  were  to  say  that 
the  complexity  and  obscurity  which  involves  every 
part  of  it,  and  which  leaves  me  in  the  predica- 
ment of  not  being  quite  certain,  even  at  this  mo- 
ment, whether  I  have  that  accurate  knowledge  of 
the  case  which  a  tenth  part  of  the  time  bestowed 
on  almost  any  other  case  I  have  ever  seen,  would 
have  enabled  me  to  feel  confident  that  I  had  at- 
tained —  I  should  hardly  exaggerate.  At  any  rate, 
great  difficulty  and  great  expense  have  resulted 
from  that  unfortunate  order  of  June,  1801,  which 
was  a  bad  substitution  for  a  very  different  order 
under  which  the  parties  had  been  acting  ever  since 
the  month  of  July,  1796. 

I  shall  now,  my  Lords,  shortly  go  over  the  dif- 
ferent parts  of  the  decree  in  which  I  differ  with 
the  Court  below.   I  shall  direct  a  copy  of  the  minute 
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in  my  hand  to  be  given  to  Mr.  Courtenay,  and  I  ^^ 
am  glad  to  see  that  the  parties  have  the  benefit  of 
Mr.  Gumey*s  note  of  that  which  I  have  stated.  It 
is  desirable  that  the  note  should  also  be  communi- 
cated to  Mr.  Courtenay,  that  he  may  more  per- 
fectly understand  what  I  mean  to  express ;  and  I 
have  no  doubt  the  parties  will  furnish  it  to  him 
for  his  assistance  in  drawing  up  the  order  of  your 
Lordships'  House,  so  that  every  error,  as  to  the 
details,  may  be  avoided,  and  an  accurate  decree  at 
length  be  made. 

First  of  all  I  shall  move  your  Lordships  to  alter 
the  decree  of  the  3d  of  May,  1827,  referring  back 
the  report  of  the  11th  of  December,  1826,  to  the 
Master,  as  far  as  regards  such  reference  back. 
Secondly,  I  shall  move  your  Lordships  to  alter 
the  decree  of  the  6th  of  July,  1829,  overruling 
the  Appellant's  exceptions  with  costs,  and  to  de- 
clare that  John  Morgan  has  sufficiently  proved 
his  advance  of  2400/.  in  respect  of  Sir  Watkin 
Lewes's  bond  or  bonds  (one  was  a  substitute  for 
another),  and  therefore  that  the  Master's  report 
of  the  10th  of  December,  1828,  ought  not  to  have 
disallowed  the  sum  of  2431/.  13s,  Id.,  or  allowed 
in  lieu  thereof  1315/.  105.  Thirdly,  to  declare  that 
interest  should  have  been  allowed  on  the  judgment 
mentioned  in  the  report  of  the  11th  of  December, 
1826,  viz.  on  the  sum  of  1142/.  recovered  by  the 
judgment  of  the  Court  of  King's  Bench  in  Trinity 
term,  1778,  and  569/.  by  judgment  of  the  same 
Court  of  Easter  term,  1779.  Fourthly,  to  declare 
that  so  far  as  is  necessary  for  working  out  the  ob- 
ject of  those  declarations  and  making  those  alter- 
ations, the  order  of  24th  of  June,  1801,  should  not 
have  been  substituted  for  that  of  the  2d  of  July, 
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1834.  179().  This  is  necessary,  though  it  will  be  found 
more  form  than  anything  else.  Fifthly,  that  the 
order  of  the  4th  of  February,  1827,  overruling  the 
Appellant's  exceptions  be  altered,  and  those  excep- 
tions allowed,  only  so  far  as  is  necessary  for  work- 
ing out  the  object  of  the  second  and  third  declar- 
ations, and  also  as  to  the  Appellant's  costs.  Sixthly, 
that  so  much  of  the  decree  of  the  12th  of  May, 
1829,  the  main  operative  decree,  should  be  altered^ 
as  consists  of  formal  declarations  in  the  first  in- 
stance, and  also  as  far  as  regards  the  Appellant's 
costs,  and  that  he  should  be  allowed  his  costs ;  and 
that  the  decree  of  the  6th  of  July,  1829,  should  be 
altered  as  regards  the  Appellant's  costs,  and  that 
the  Appellant  should  be  allowed  his  costs  in  that 
behalf  in  which  he  is  charged  with  the  Respon- 
dent's costs. 

My  Lords,  with  respect  to  the  cross  appeal,  I 
move  your  Lordships  that  the  cross  appeal  be 
dismissed,  and  the  judgment  of  the  Court  below 
affirmed  with  the  costs  of  that  appeal ;  and  I  have 
no  hesitation  in  saying  that  I  am  moved  thereto 
by  this  consideration,  not  that  I  think  the  parties 
were  obliged  to  bring  before  this  House  the  cross- 
appeal;  it  might  perhaps  have  been  avoided;  but  as 
I  have  no  power  of  allowing  the  Appellant,  the 
representative  of  Mr.  Morgan,  his  costs  in  the  prin- 
cipal appeal,  I  am  disposed  on  that  account  (which 
I  might  not  otherwise  have  done)  to  allow  the 
costs  in  the  cross  appeal  to  the  Respondent  in  that 
cross  appeal.  He  has  been  brought  here  by  this 
erroneous  judgment  of  the  Court  below,  and  in 
consequence  of  the  conduct  of  Sir  Watkin  Lewes 
particularly  in  obtaining  the  order  of  the  20th  of 
June,  1801,  of  his  offering  no  evidence  in  support 
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of  those  charges  he  had  made,  and  refusing  to  1834. 
answer  the  interrogatories.  Those  circumstances  ^^^^^^ 
make  rtie  regret  that  your  Lordships  cannot  give  to  «»• 

the  party  who  has  been  dragged  into  this  litigation 
his  costs  in  the  appeal,  which  is  the  source  of  the 
principal  expense ;  but  he  is  Appellant,  and  there- 
fore we  can  give  him  no  such  costs.  That,  how- 
ever, induces  me  to  think  that  he  ought  to  receive 
his  costs  where  he  is  Respondent,  though  if  that 
had  stood  alone  I  might  not  have  advised  your 
Lordships  to  give  him  those  costs.  The  result  will 
be  to  give  him  the  costs  in  the  cross  appeal,  but  to 
give  no  costs  in  the  principal  appeal  to  this  House. 
In  order  to  the  minute  being  prepared  carrying 
into  effect  the  views  I  have  detailed  to  your  Lord- 
ships, I  would  move  that  the  further  consideration 
of  this  case  be  adjourned. 

Further  consideration  adjourned  sine  die. 

It  was  ordered  and  adjudged  that  the  order  of 
the  4th  of  February,  1827,  overruling  the  excep- 
tions, &c.  be  reversed  and  the  exceptions  allowed, 
and  the  Master  to  review  his  report :  and  that  the 
decretal  orders  of  the  3d  of  May,  1827,  and  the 
12th  of  May,  1829,  be  reversed,  and  the  exceptions 
to  the  Master^s  report  of  the  10th  of  December, 
1828,  be  allowed ;  and  that  so  much  of  the  decretal 
order  of  the  6th  July,  1829,  as  directs  that  the 
receiver  of  the  rents  and  profits  of  the  mortgaged 
estates  should  pass  his  final  accounts  and  pay  in 
his  balances,  &c.  be  affirmed,  and  that  the  residue 
of  that  order  be  reversed  j  and  that  it  be  referred 
to  the  Master  to  tax  the  costs  of  John  Morgan,  &c. 
and  charge  the  same  against  the  mortgaged  estates, 
and  that  the  sum  due  to  Francis  Morgan  for  prin- 
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1 8S4.  cipal,  interest  and  costs,  be  ascertained,  and  that  the 
cross  appeal  be  dismSssed  with  ^30/.  costs :  and  the 
House  declared  that  FFancis  Morgan  was  entitled 
to  be  allowed  all  such  monies  as  liad  be6n  eiqiended 
by  him  for  costs  dr^otherxyise  under  aiiy  of  the 
orders  which  were  thereby  i:eversed,  with  leahre  .to 
apply  to  the  Court  of  Exchequer. in.  reqp^t  there^ 
^o^.  &c^     ,  .        •  .  '    '  /  : .  . 
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IRELAND. 

(court  of  chancery.) 

The  Most  Noble  George  Augustus  1 

Marquess  of  Donegal,  George 

.  Hamilton     Chichester,    com- 

^  raonly  called  Earl  of  Belfast, 

and  Frederick   Richard   Chi- 

.  CHEji^ER,  commonly  called  Vis- 

'.  count  Chichester,    son   of  the 

.  said  Earl,  and  a  minor 


>  Appellants^ 


Henry  Grattax,  Esq,,  and  Mary  1  ^ 

,  O'Kellv  Grattan  Ins  wUe  -    -  j  ^'^Por^dents, 

The  balance  of  a  claim  upon  an  account  was  settled  by  an 

» !f\rar<1  in  17$9,'  wliich  was  ^neither,  acted  upon  nor  expressly 

..rescinded.     This  account,  together  witii  other  claims,  was 

^  made  the  subject  of  several  references  from  time  to  time, 

until  the  year  1SI9«  when  a  balance  was  ascertained  upon  0 

'  negotiation;  and  the  debtor  executed  a  mortgage  to  secure 

tlie  amount*     At  this  time  JUch^ments  and  executions,  which 

'  had  been  obtained  b}'  the  creuitor,  were  outstanding  against 

.  the  effects  of  the  debtor.     In  1827  and  1S28  the  creditor,  in 

consequence  of  difficulties  in  making  the  mortgage  available 

^for  the  liquidation  of  the  debt,  proceeded  upon  old  judg* 

ments  Tor  parts  ofthe  amount  secured  by  the  mortgage. 
Upon  a  biU  tiled  by  the  debtor  to  set  aside  the  mortgage  deed 
and  open  the  account,  ujron  the  ground  of  oppression  by  the 
creditor,  and  errors  in  the  account,  and  a  cross  bill  by  the 
'  creditor,  to  establish  the  deed  and  take  the  account  upon 
the  proofi'o/  h,  a  decree  was  made,  dismissing  the'onginal 
bill  and  directing  the  accoftnt  a^  u{)on  the  cross  bill ;  and 
thi^ijecree  was.  atfirmed  upon  appeal,  except  as  to  a  sum  of 
S56OL9  part  of  the  amount  secured  for  insurances,  upon  the    . 
iife  of  the  debtor,  it  not  being  alleged  or  proved  that  the 
JOL,  VIII.  3  L 
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1834,  creditor  had  paid  such  insurances,  and  also  such  parts  of  a 

^-•'v^  sum  of  1000/.  as  had  been  paid  by  the  debtor  for  costs, 

DONEGAL  which  had  been  erroneously  included  in  the  amount  secured 

oRATTAv.  ^y  ^^6  mortgage;  and  in  respect  of  such  exceptions  the 

decree  was  reversed,  and  the  account  directed  to  be  taken, 

with  allowance  of  credit  to  the  debtor  as  to  such  sums* 


X  HE  Appellant,  the  Marquess  of  Donegal,  filed 
a  bill  in  the  Court  of  Chancery  in  Ireland,  stating  a 
case  to  the  following  effect :  —  In  the  year  179*> 
he,  being  entitled  in  remainder  to  large  estates  in 
Ireland,  then  in  the  possession  of  his  father,  Arthur 
Marquess  of  Donegal,  purchased  from  Philip 
O' Kelly  a  brood  mare,  three  colts,  and  a  filly,  for 
the  sum  of  3750/.  sterling,  and  not  having  the 
means  of  paying  for  the  same,  he  gave  three  bonds 
to  Philip  0*Kelly,  all  bearing  date  the  2^2d  of  Sep- 
tember, 179*,  in  the  penal  sums  of  llOOi,  1100/., 
and  14,700/.  respectively,  the  two  former  being  con- 
ditioned for  payment  of  550/.  each  on  a  day  certain, 
and  the  latter  being  conditioned  for  payment  of  a 
sum  of  7d50/.  immediately  after  the  decease  of  Ar* 
thur  Marquess  of  Donegal.  And  as  a  further  se- 
curity, the  Appellant,  the  Marquess  of  Donegal, 
on  the  same  day  executed  to  PhiHp  O'Kelly  a  mort- 
gage  of  the  Irish  estates  whereof  the  Appellant  was 
then  tenant  in  tail  in  remainder  expectant  on  his  fa- 
therms  decease,  for  securing  to  Philip  O'Kelly  a  sum 
of  2650/.  English  currency.  By  a  subsequent  reco- 
very and  new  settlement  of  the  estates  during  the 
life-time  of  Arthur  Marquess  of  Donegal,  the  Ap- 
pellant, the  Marquess  of  Donegal,  became  tenant 
for  life  only  of  the  said  estates,  with  remainder  to 
his  first  and  other  sons  successively  in  tail  male, 
according  to  the  usual  course  of  family  settlements : 
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and  Philip  O* Kelly  having  obtained  warrants  of 
attorney  with  the  bond  for  14,700/.,  entered  up 
judgments  thereon  in  the  King's  Bench  in  England 
and  Ireland  as  of  Michaelmas  term,  1794f. 

Arthur  Marquess  of  Donegal  died  in  January, 
1799,  and  thereupon  the  Appellant,  the  Marquess, 
by  indenture  bearing  date  the  20th  of  April  in  the 
same  year,  conveyed  his  life  estate,  of  which  he 
was  then  seised  in  possession,  to  trustees,  for  the 
purpose  of  paying  thereout  his  fair  creditors  by 
annual  instalments.  Soon  afterwards  Philip  0*Kelly 
became  pressing  for  payment  of  his  demands,  but 
his  claims  were  resisted  by  the  trustees ;  and  on 
the  16th  of  March,  1801,  a  bill  was  filed  in  the 
Court  of  Chancery  in  England,  in  the  name  of  the 
Appellant^thrf  Marquess  of  Donegal,  and  his  trus- 
tees, against  Philip  O'Kelly,  praying  an  injunction 
to  restrain  him  from  taking  out  execution  on  the 
judgments,  and  also  praying  an  account  of  the 
dealings  and  transactions  of  Philip  O'Kellywith 
the  said  Marquess.  The  cause  was  heard  before 
the  Master  of  the  Rolls,  and  by  an  order  made 
in  that  cause  by  consent  on  the  10th  of  May, 
1803,  it  was  ordered  that  all  matters  in  difference 
between  the  parties  should  be  referred  to  Sergeant 
Runnington.  On  the  31st  of  March,  1804,  Ser- 
geant Runnington  awarded  that  on  the  balance  of 
all  dealings  and  transactions  the  Marquess  was  in- 
debted to  Philip  O'Kelly  in  the  sum  of  2100/.,  and 
that  on  payment  thereof  Philip  O'Kelly  should 
deliver  up  and  cancel  all  the  securities  he  had  ob- 
tained from  the  Marquess,  except  a  debenture  for 
1000/-  referred  to  in  the  award ;  and  he  further 
awarded  that  mutual  releases  should  be  executed. 
By  a  subsequent  order  of  the  4th  of  May,  1801, 
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1834f.  made  at  the  instance  of  Philip  0*Kelly,  Sergeant 
BWfx^fc  Runnington  was  ordered  to  review  his  award,  not 
altering  or  varying  the  amount  awarded,  and  to 
state  how  much  of  the  sum  so  awarded  became 
due  on  or  before  the  20th  of  April,  1799.  On  the 
17th  day  of  July,  1804,  Sergeant  Runnington  made 
his  further  award,  stating  that  he  had  reconsidered 
all  the  evidence  formerly  laid  before  him,  and  he 
found  that  on  the  20th  of  Aprils  1799,  a  sum  of 
3687/.  7s.  O^d.  was  due  and  owing  by  the  Marquess 
of  Donegal  to  Philip  O'Kelly;  but  he  further 
ibund  that,  between  that  day  and  the  date  of  his 
former  award,  that  suni  had  been  reduced  by  pay- 
ment of  money,  the  acceptance  of  a  debenture, 
and  other  means,  to  the  sum  of  2100/. 

In  a  cause  in  England  of  Jones  against  the  Ap- 
pellant, Philip  O'Kelly  filed  two  charges  grounded 
on  these  awards. 

Philip  O'Kelly  died  some  time  in  the  year  IS05, 
and  thereupon  his  eldest  son  and  heir-at-law,  An- 
drew Denis  O* Kelly,  obtained  letters  of  adminis- 
tration of  his  personal  estate.  In  the  month  of 
September,  1814,  A.  D.  0*KelIy  demanded  pay- 
ment of  various  sums  alleged  to  be  due  from  the 
Appellant,  the  Marquess  of  Donegal,  to  him,  as 
well  on  his  own  account  as  on  account  of  the 
aforesaid  dealings  with  Philip  O' Kelly ;  and  it  was 
finally  agreed  that  the  accounts  between  the  Mar- 
quess and  Andrew  D.  O'Kelly  should  be  taken; 
and  the  result  of  the  investigation  was,  that  tlie 
demand  of  A.  D.  O' Kelly  in  his  own  right  tv^as 
settled  at  9073/.  1^.  Qd.y  and  his  demand  as  admi- 
nistrator of  his  father  at  5977^-  IOj.,  making  to- 
gether 15,050/.  lis.  2rf.  Immediately  after  these 
balances  were  so  ascertained,  the  Appellant,  the 
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Marquess,  paid  to  A.  D.  O' Kelly  a  sum  of  1834.. 
60L  lis.  2fl?.,  leaving  15,000/.  exactly  as  the  then 
ascertained  balance  due  from  the  Marquess  to 
A.  D.  O' Kelly.  The  sum  so  settled  as  the  amount 
of  A.  D.  O' Kelly's  demand  in  his  own  right  in- 
cluded a  sum  of  2693/.  9^.  for  interest  upon  the 
other  items  of  the  account.  It  also  included  two 
sums  of  176/.  and  1456/.  12^.,  claimed  by  A.  D. 
O* Kelly  in  respect  of  dilapidations  of  certain  pre- 
mises at  Epsom,  which  the  Appellant,  the  Mar- 
quess, had  held  as  tenant  to  A.  D.  O'Kelly.  A.  D. 
0*Kelly,  at  the  time  of  the  investigation,  claimed 
a  further  sum  of  2650/.  on  account  of  the  same 
dilapidations,  but  it  was  agreed  to  leave  that  claim 
out  of  the  account,  to  be  reserved  for  future  ar- 
rangement. 

The  sum  to  be  secured  being  thus  settled,  an 
agreement  was   drawn   up   and  signed   by  both 
parties,  on  the  15th  of  October,  1814,  to  the  fol- 
lowing effect ;  namely,  that  a  sum  of  3000/.,  part 
of  the  said  sum  of  15,000/.,  should  be  paid  by  the 
Appellant's  trustees  out  of  the  first  rents  to  be 
received,  after  paying  the  Dowager  Marchioness 
of  DonegaFs  jointure,  and  certain  sums  due  for 
interest    to   Mr.  Horsley*s   executors    and  Lord 
Spencer  Chichester ;  that  a  bond  should  be  exe- 
cuted by  the  Marquess  in  the  penal  sum  of  24,000i, 
to  secure  the  remaining  sum  of  12,000/.,  by  half- 
yearly  payments  of  500/.  each,  with  interest  at  five 
per  cent. J  and   the  judgment  for  14,700/.  was  to 
remain  as  a  security,  first  for  the  payment  of  the 
3000/.,  and  afterwards,  together  with  the  bond  for 
12,000/.,  for  the  payment  of  the  half-yearly  instal- 
ments of  500/. 
At  the  time  of  signing  this  agreement  A.  D. 
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1834.  0*KelIy  urged  his  claim  for  an  allowance  on  ac- 
count of  assurance,  which  he  proposed  to  effect  on 
the  Appellant's  life.  The  question  as  to  this  claim 
was  referred  by  the  Marquess  of  Donegal  aod 
A.  D.  O*  Kelly  to  the  Earl  of  Massareene,  as  ar- 
bitrator ;  and  on  the  17th  of  October,  1814,  he 
awarded  against  any  allowance  on  that  account. 

Immediately  after  the  agreement  of  the  15th  of 
October,  1814,  had  been  signed,  an  order,  bearing 
date  the  15th  of  October,  1814,  was  given  to  A.D. 
O'Kelly  by  the  Appellant,  the  Marquess  of  Done- 
gal, signed  by  him,  and  addressed  to  his  trustees, 
Messrs.  Batt  and  Getty,  who  were  then  in  receipt 
of  his  rents,  directing  them,  within  six  weeks,  to 
pay  to  A.  D.  O'Kelly  3000/.  out  of  the  rents  aris- 
ing from  the  estates  of  the  said  Marquess. 

The  trustees  upon  application,  stating  that  they 
had  no  funds  in  hand  to  answer  the  demand  of  the 
3000/.,  A.  p.  O'Kelly,  on  the  15th  of  November, 
1814,  entered  a  rule  for  judgment  on  the  scire 
facias^  to  revive  the  former  judgment  for  14,700/., 
and  immediately  thereupon,  sued  out  and  issued 
a  writ  oijieri  facias  against  the  goods  of  the  Mar- 
quess. 

Thereupon  the  Marquess  filed  a  bill  in  the  Court 
of  Chancery  in  Ireland,  against  A.  D.  O'Kelly, 
praying  for  an  injunction,  and  an  account,  and 
offering  to  abide  by  the  agreement  of  the  15th  of 
October,  1814.  By  an  order  made  in  that  cause, 
dated  the  2d  of  March,  1815,  A.  D.  O'Kelly  was 
restrained  from  further  proceeding  on  the  judg- 
ment, on  condition  of  the  Marquess  paying  him 
the  sum  of  3000/.,  and  upon  the  further  condition 
that  the  Marquess  should  efiect  an  insurance  on 
his  life  for  12,000/.     The  3000/.  was  accordingly 
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paid,  and  the  insurance  was  effected,  and  the  poli-  1834. 
cies  were  lodged  in  court.  The  half-yearly  in-  '^t^* 
stalments  of   500/.   each,  were  afterwards  paid,  v. 

according  to  the  agreement  of  the  15th  of  October,     °'^™** 
1814,  up  to  November,  1817>  and  the  insurance 
was  maintained  up  to  the  same  period. 

In  the  year  1816,  the  Appellant,  the  Marquess 
of  Donegal  signed  a  memorandum,  dated  the  20th 
of  August,  1816,  consenting  to  stand  charged  with 
a  sura  of  4253/.,  on  account  of  an  annuity  granted 
by  him  to  one  Sparks,  which  A.  D.  O'Kelly  al- 
leged that  he  had  been  obliged  to  pay  as  surety, 
and  a  sum  of  4747/-  on  the  dilapidation  account 
reserved ;  and  the  Marquess  handed  the  same  to 
his  solicitor,  Mr.  Scott,  with  directions  not  to  part 
with  it  until  the  vouchers  and  bills  were  given  up, 
or  the  Marquess  should  be  sufficiently  guaranteed 
by  A.  D.  O'Kelly. 

A.  D.  O' Kelly  having  obtained  possession  of 
this  memorandum,  without  producing  any  vouch- 
ers, commenced  an  action  against  the  Marquess 
in  the  King's  Bench  in  Ireland,  for  the  sum  ac- 
knowledged by  the  memorandum  to  be  due  j  and 
the  Marquess  being  advised  that  at  law  he  had  no 
defence  to  the  action,  gave  a  cognovit^  confessing 
the  claim,  and  A.  D.  O'Kelly,  obtained  a  judgment 
in  Trinity  term,  1817,  for  the  full  amount,  viz. 
10,215/.  155.,  late  Irish  currency,  and  40/.  4^.  lOd. 
costs.  On  the  7th  of  June,  1817,  A.  D.  O' Kelly 
issued  a  writ  oi fieri  facias  against  the  Marquess,  . 
on  the  judgment  so  lastly  obtained,  directed  to  the 
sheriff  of  the  county  of  Antrim,  and  a  duplicate  to 
the  sheriff  of  the  county  of  Down,  marked  each 
for  the  sum  of  10,255/.  19^.  lOc?.,  and  he  caused 
the  sheriff  to  seize  the  Marquess's  goods  in  the 
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1834.       county  of  Down,  and  on  the  24th  of  November, 

1817,  procured  a  return  on  the  writ  of  goods  on 
hand,  and  kept  up  the  execution,  by  a  succession 
of  writs  of  venditioni  exponaSj  until  the  month  of 
August,  1818.  During  this  period  the  Marquesses 
solicitor  opened  a  negotiation  with  A.  D.  O'Kelly, 
in  order  to  ascertain  the  terms  on  which  A,  D. 
O'Kelly  would  withdraw  the  execution.  On  the 
13th  of  March,  1818,  A.  D.  O'Kelly  put  an  end 
to  the  negotiation  by  issuing  a  new  writ  of  vendi- 
tioni  exponas. 

On  the  22d  of  May,  1818, 1000/.  was  paid  to 
A.  D.  0*Kelly.  The  Marquess's  injunction  bill 
was  dismissed ;  the  injunction  was  dissolved,  and 
the  policies  of  insurance  which  had  been  effected 
under  the  order  of  the  Lord  Chancellor,  of  the  2d 
of  March,  1815,  were  delivered  to  A.  D.  O' Kelly, 
together  with  a  debenture  for  1000/.,  which  had 
been  lodged  in  court  in  the  same  cause.  The 
agreement  of  the  15th  of  October,  1814,  was  deli- 
vered up  and  cancelled.  All  this  was  done  under 
the  requisition  of  A.  D.  O'Kelly,  and  the  pressure 
of  the  execution  and  other  circumstances,  where- 
upon A.  D.  O' Kelly,   in   the   month   of  August, 

1818,  withdrew  his  execution. 
Pending   the  negotiations,  the  Appellant,    the 

Earl  of  Belfast,  who  was  the  eldest  son  of  the  Ap- 
pellant, the  Marquess  of  Donegal,  attained  his' 
age  of  twenty-one  years,  and  arrangements  were 
made  for  the  purpose  of  cutting  off  the  entails  of 
the  family  estates,  and  paying  off  a  portion  of  the 
Marquess's  debts.  A  recovery  deed  was  prepared, 
and  in  the  preparation  thereof  it  was  found  that, 
by  virtue  of  the  mortgage  ot  1794,  the  legal  estate 
was  vested  in  A.  D,  O' Kelly,  as  heir-at-law  of  his 
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father,  the  mortgagee  ;  and  consequently  the  reco-        1 834. 
very  deed  was  prepared,  making  him  a  party.    But 
A.  D.  O'Kelly  requiring  that  his  demand  should 
be  admitted  as  a  first  charge   upon  the  inherit- 
ance, refused  to  execute  the  recovery  deed,  making 
a  tenant  to    the  freehold,   and   on    the  14th  of 
November,  1818,  renewed  his  execution,  by  issu- 
ing two  new  writs,  marked  each  for  the  sum  of 
10,256/.  19^.  lOd.      On   the  30th  of  November, 
1818,  he  filed  his  bill  against  the  Marquess,  in  the 
Court  of  Chancery  in  Ireland,  for  a  foreclosure  of 
the   mortgage   of  the  24th  of  September,   1794. 
The  Marquess  and  Earl,  finding  that  recoveries 
could  not  be  suffered,  and  consequently  that  they 
could  not  be  released  from  their  embarrassments 
without  the  concurrence  of  A.D.O'Kelly,  admitted 
his  full  demand,  as  he  had  himself  made  it  out,  and 
consented  that  the  full  amount  thereof  should  be 
made  the  first  charge  on  the   inheritance.     Under 
these  circumstances,  a  deed  was  prepared  and  exe- 
cuted by  A.  D.  O'Kelly,  and  by  the  other  necessary 
parties,  whereby  the  estates  were  conveyed  to  a  te- 
nant of  the  freehold,  for  the  purpose  of  suffering 
new  recoveries ;  and  by  the  same  deed  a  sum  of 
27,934/.  125.  4rf.  Irish  currency,  being  the  amount 
of  A.  D.  0*Kelly*s  amended  demand,  was  made  a 
first  charge  on  the  inheritance  of  the  estates. 

This  new  deed  bore  date,  and  was  executed  on 
the  12th  of  February,  1819,  and  the  recoveries  were 
suffered  on  the  same  day,  being  the  last  day  of 
Hilary  term.  Subject  to  this  charge,  and  to  other 
incumbrances,  the  estates  were  settled  on  the  Mar- 
quess and  Earl  successively  for  their  lives,  with  re- 
mainder to  the  first  and  other  sons  of  the  Earl  suc- 
cessively in  tail  male.     The  Appellant,  Viscount 
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1834.  Chichester,  was  the  eldest  son  of  the  Earl  of  Bel- 
fast.  The  Marquess  also  gave  A.  D.  O' Kelly  an 
undertaking  to  pay  him,  besides  the  sum  secured 
by  the  deed,  a  snm  of  1000/.  in  lieu  of  costs. 

The  sum   of  12,93i/.  I'is.  4fi?.,  Irish    currency, 
was  represented  by   the  bill  to   be    made  up    in 
the  following   manner :  —  It  consisted  of  three 
different  accounts ;    namely,  first,    the  sum    due 
to  A.  D.  O'Kelly,    as  administrator    of  his   late 
father,  and  which  was  called  the  administrator's 
account.     Secondly,  the  sum  due  to  the  said  A.  D. 
O'Kelly,  on  account  of  his  private  dealings  with 
the  Marquess,  and  which  was  called,  the  private, 
or  personal  account ;  and  thirdly,  the  sum  due  in 
respect  of  the  Epsom  dilapidations,  and  the  pay- 
ments in  respect  of  Sparks'  annuity,  and  which 
was   called  the  dilapidation  account.     Upon    the 
first   account,  A.  D.  O'Kelly,  omitting  all  consi- 
deration of  Sergeant  Runnington's  award,  charged 
the  Marquess  with  the  sum  of  3750/.,  as  the  prin- 
cipal sum  due  on  the  sale  of  the  horses  in  1794?, 
and  with  another  sum  of  398/.  2s.  Irf.,  said  to  have 
been  paid  by  the  said  Philip  0*Kelly,  on  account 
of  the  Marquess,  in  the  year  1792,  with  compound 
interest  at  five  per  cent,  on  those  sums  up  to  the 
22d  of  May,  1818,  and  a  further  charge  of  2/.  10*. 
per  cent,  up  to  the  same  period,  as  the  amount 
necessary  during  that  period  to  effect  an  insurance 
on  the  life  of  the  Marquess,  for  the  amount  of  his 
debt,  although  no  such  insurance  was  ever  effected. 
The  amount  due  from  the  Marquess  on  the  ad- 
ministrators* account,  was  made  to  amount,  on  the 
22d  of  May,  1818,  to  a  sum  of  12,094/.  4^.  7^., 
late  Irish  currency. 
.    On  the  private  account,  by  the  agreement  of  Oc- 
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tober,  1814,  ascertained  to  amount  to  9073/.  1^.  2rf.,  1834. 
A.  D.  O' Kelly  calculated  interest  at  ^ve  per  cent. 
on  the  sums  from  time  to  time  due  ;  he  gave  credit 
to  the  Marquess  for  all  sums  which  had  been  paid 
since  1814,  as  having  been  paid  in  liquidation  of 
the  private  account  j  and  by  these  means  the  sum 
due  on  the  22d  of  May,  1818,  on  the  private 
account,  was  reduced  to  a  sum  of  33267.  ll^.  3d., 
late  Irish  currency. 

On  the  dilapidation  account,  9000/.  sterling,  with 
which  the  Marquess  had  agreed  to  be  charged  in 
August,  1816,  A.  D.  O'Kelly  added  a  sum  of  789/. 
for  interest,  up  to  the  22d  of  May,  1 818  ;  and  re- 
ducing the  amount  into  Irish  currency,  the  amount 
then  claimed  as  due  on  that  account,  was  thus 
made  to  amount  to  10,601/.  15^.  Irish  currency. 

A.D.O'KeIly  then  added  a  sum  of  1 130/.  17^.8^., 
being  interest  at  the  rate  of  six  per  cent,  from  the 
22d  of  May,  1818,  to  the  12th  of  February,  1819, 
and  a  further  sum  of  778/.  3^.  lOrf.,  being  the  sum 
for  which  an  insurance  might  have  been  effected 
on  the  life  of  the  Marquess  ;  whereby  sums  amount- 
ing together  to  the  sum  of  27,934/.  12^.  4rf.,  were, 
under  the  aforesaid  circumstances,  made  a  primary 
charge  on  the  estates  included  in  the  recoveries  of 

1819. 

No  credit  was  given  to  the  Marquess  for  the 
sums  appearing  by  Sergeant  Runnington's  award 
to  have  been  paid  between  the  20th  of  April, 
1799,  and  the  date  of  his  award,  nor  for  the  sum 
of  50/.  lis.  Qd.,  paid  in  October,  1814,  nor  for  the 
value  of  the  policies  of  assurance  delivered  up  to 
A.D..O'Kellyinl818. 

A.  D.  O'Kelly  died  in  April,  1820,  having  by 
his  will   appointed  Philip  Whitfield  Harvey,  who 
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1834.       was  his  heir-at-law,  and  principal  devisee,  James 
^^^      Foulds  Cartles,  since  deceased,  and  the  Respond- 
*•  ent,    Henry  Grattan,    his  executors.     Philip  W. 

Harvey  alone  proved  the  will  (the  other  executors 
having  then  declined  to  act),  and  also  obtained 
letters  of  administration  de  bonis  non,  of  the  effects 
of  Philip  O'Kelly. 

Soon  after  the  death  o^  A.  D.  O'Kellv,  P.  W. 
Harvey  commenced  an  action  against  the  Mar- 
quess, upon  the  undertaking  given  by  him  for  the 
sum  of  1000/.  for  costs,  in  February,  1819,  and  he 
obtained  judgment,  and  was  paid  the  amount;  and 
in  the  month  of  January,  1821,  P.  W.  Harvey  filed 
his  bill  in  the  Court  of  Chancery  in  Ireland, 
against  the  Marquess,  for  the  purpose  of  having 
the  trusts  of  the  deed  of  the  12th  of  February, 
1819,  carried  into  execution. 

To  this  bill  the  Marquess  put  in  his  answer,  im- 
peaching several  of  the  items,  composing  the  gross 
sum  of  27,934/*  12^.  4fl?.  ^  whereupon  P.  W.  Harvey, 
on  the  I6th  of  February,  1822,  applied  to  the 
court  for  a  receiver,  which  was  refused,  but  the 
court  ordered  the  Marquess  to  pay  the  arrear  of 
interest  then  due,  and  the  accruing  interest  on  the 
sum  of  2100/.,  awarded  by  Sergeant  Runnington, 
and  that,  in  default  thereof,  a  receiver  should  be 
appointed  to  such  extent ;  and  this  order  was  af- 
firmed by  the  Lord  Chancellor  on  an  appeal. 

P.  W.  Harvey  filed  an  amended  bill  on  the 
12th  of  November,  1822,  to  which  the  Marque^ 
put  in  his  answer,  but  P.  W.  Harvey  did  not  take 
any  further  step  in  the  cause. 

P.  W.  Harvey  having  made  his  will,  whereby  he 
gave  all  his  estate  to  his  daughter,  the  Respondent, 
Mary  O'Kelly  Grattan,  whom   he   appointed  his 
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executrix,  died  in  the  year  1826,  leaving  her  his       1834. 
heiress-at-law,  and  also  heiress-at-law  of  P.  O'Kelly 
and  A.  D.  O'Kelly ;  and  soon  after  the  death  of 
P.  W.  Harvey,  Mary  O'Kelly  G  rattan  proved  his 
will  in  the  proper  ecclesiastical  court. 

After  the  death  of  P.  W.  Harvey,  the  Respond- 
ent, H.  Grattan,  proved  the  will  of  A.  D.  CKelly, 
and  obtained  letters  of  administration  de  bonis  non, 
of  the  estate  of  P.  0*Kelly,  and  he  then  proceeded 
to  revive  the  judgment  obtained  in  Trinity  term, 
I8I7,  in  respect  of  the  dilapidation  account ;  and 
in  Michaelmas  term,  1827,  the  same  was  revived 
accordingly  ;  and  on  the  29th  of  November  he 
issued  a  writ  of jfieri  facias  against  the  Marquess, 
directed  to  the  sheriff  of  Down,  marked  for  the 
sum  of  9'^67/*  1^«  46?.,  and  caused  the  amount  to 
be  levied  upon  the  goods  of  the  Marquess,  and 
the  amount  was  levied  and  paid  over  to  him  ac- 
cordingly. 

In  May,  1828,  H.  Grattan,  as  representative  of 
P.  O'Kelly,  proceeded  to  revive  the  judgment  of 
Michaelmas  term,  1794,  obtained  by  P.  O'Kelly 
for  14,700/.,  and  obtained  judgment  of  revival  on 
the  23d  of  June,  1828,  and  thereupon  the  Appel- 
lants,  on  the  22d  of  June,  1828,  filed  their  original 
bill  in  this  cause,  against  the  Respondents,  in  the 
Court  of  Chancery  in  Ireland,  staling  the  facts 
aforesaid,  charging  fraud  and  oppression,  and 
praying  that  the  deed  of  the  12th  of  February, 
1819,  so  far  as  it  went  to  charge  the  estates  of  the 
Appellants,  or  any  of  them,  with  the  said  sum  of 
27,934/.  125.  4rf.,  late  Irish  currency,  with  interest, 
might  be  decreed  fraudulent  and  void  as  against 
the  Appellants,  or  at  least  that  it  should  not  be 
permitted  to  stand  further,  or  otherwise  than  as  a 
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1834.       security  for  the  sums  really  and  bond  Jide  due  to 
P.  O' Kelly  and  A.D.  O'Kelly,  their  representatives, 
or  either  of  them  ;  and  that  an  account  might  be 
taken  on  the  foot  of  the  several  dealings  between 
Appellant,   the  Marquess,   and   P.  O'Kelly,    and 
A.  D.  O' Kelly,  or  either  of  them  ;  and  that  the 
ascertainment  of  the  damages  for  the  alleged  di- 
lapidations of  the  premises  at  Epsom,  and  Sparks* 
annuity,  might  be  set  aside,  the  same  being  founded 
on  a  mistake ;  and  that  the  sum  to  which  A.  D. 
O'Kelly  was  fairly  entitled  for  such  dilapidations 
and  Sparks*  annuity,   might  be  ascertained ;   and 
that  the  original  judgment  and  other  securities  be- 
fore-mentioned, and  which   had  been  obtained  by 
P.  O'Kelly  and  A.  D.  O'Kelly,  or  either  of  them, 
might  be  set  aside,  or  at  the  utmost  might  be  per- 
mitted to  stand  as  a  security  only  for  the  amount 
of    tlie   respective    sums,    fairly  and  justly  due 
on   foot  of  the  several   demands,   on  account  of 
which  the  said  judgments  or  other  securities  were 
obtained  j    and   that   in  the  mean  time  the  Re- 
spondents, H.  Grattan  and  M.  O'Kelly  Grattan, 
might,  by  the  injunction  of  the  Court,  be  restrained 
from  issuing  execution  upon  any  of  the  said  judg- 
ments ;  and  that  the  award,  and  further  award  of 
Sergeant  Runnington    should    be    considered  as 
binding  and  conclusive  upon  the  parties  ;  and  that 
the  Appellants,  or  such  of  them  as  should  be  en- 
titled  thereto,    should,  in   taking  such  accounts, 
have  credit  for  the  value  of  the  policies  of  insur- 
ance, which  were  handed  over  to  A.  D.  0*Kelly 
at  the  time  before-mentioned,  and  also  for  the  sum 
of  1000/.,  which  was  recovered  at  law  by  A.  D. 
0*Kelly's  representatives,  in  the  action  grounded 
on  the  undertaking,  which  the  said  Marquess  was 
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compelled  to  sign,  in  order  to  induce  A.  D.  O'Kelly  1834. 
to  execute  the  deed  of  the  12th  of  February,  1819, 
and  might  also  have  credit  for  all  sums  paid  to 
P.  O'Kelly,  and  A.  D.  O^Kelly  or  for  their  or  either 
of  their  accounts ;  and  also  have  credit  for  the  said 
sum  of  9467/1  Is.  4fd.t  levied  by  the  Respondent, 
Henry  Grattan,  under  the  said  execution  j  and 
that  the  said  credits  might  be  set  off  against  any 
fair  demands  of  the  said  Respondents,  in  right  of 
P.  O'Kelly  and  A.  D.  O'Kelly,  or  either  of  them, 
to  be  ascertained  on  the  taking  of  such  accounts 
aforesaid  ;  and  that  the  sum  so  levied  as  aforesaid, 
under  the  said  execution,  should  be  considered  as  in 
full  discharge  and  satisfaction  of  the  said  judgment, 
and  of  the  particular  items  relating  thereto,  and 
forming  a  part  of  the  said  sum  of  27,934/.  l^s.4fd. 
mentioned  in  the  deed  of  the  12th  of  February, 
I8I9  ;  and  in  case,  in  taking  the  accounts  afore- 
said, it  should  appear  that  the  said  sum  so  levied, 
amounted  to  more  than  the  sum  fairly  due  for  the 
said  dilapidations  and  Sparks'  annuity,  then  that 
the  Appellants  should  have  credit  for  the  same  as 
against  the  sum,  if  any,  which  might  be  remaining 
due  on  the  foot  of  the  other  demands  of  A.  D. 
O'Kelly,  or  P.  O'Kelly ;  and  that  a  balance  might 
be  thereupon  struck ;  and  that  upon  payment  of 
such  balance,  if  any,  to  the  Respondents,  or  such 
of  them  as  might  be  entitled  to  receive  the  same, 
that  the  said  Respondents,  or  such  of  them  as 
ought  so  to  do,  should  reconvey  to  the  Appellants 
according  to  their  right,  or  to  a  trustee  for  them, 
the  legal  estate  vested  in  them,  under  and  by  virtue 
of  the  said  deed  of  the  12th  of  February,  1819,  or 
by  the  mortgage  of  the  22d  of  September,  1794. 
An  injunction,  obtained  for  want  of  answer,  was 


846  CASES   IN    THE   HOUSE    OF   LORDS 

1834.  continued  to  the  hearing.  The  Respondents  filed 
their  answer  on  the  28th  of  November,  1828,  and 
an  order  was  made  at  the  Rolls,  on  the  28th  of 
January,  1829,  continuing  the  injunction  until  the 
hearing,  which  order  was  afterwards,  on  the  27th 
of  June,  1829,  on  an  appeal  to  the  Lord  Chan- 
cellor,  affirmed. 

The  Respondents  filed  their  answer  on  the  22d 
November,  1828,  denying  the  allegations  of  fraud 
and  oppression  stated  in  the  bill,  and,  in  effect,  that 
the  awards  by  Runnington,  and  the  former  settle- 
ments, had  been  abandoned  by  all  parties,  and  the 
account  and  deed  consequent  thereon,  of  February, 
1819,  finally  substituted.     In  1829,  they  filed  a 
cross  bill,  the  same  in  substance  as  the  answer. 
The  Respondents  therein  stated  all  the  transactions 
anterior  to  the  deed  of  February,  1819,  and  the 
modes  in  which  the  Marquess  had  continually  de- 
ferred payment  of  the  sums  due  from  him.     They 
then  stated,   that  the  settlement  of  accounts  con- 
tained in  that  deed  was  effected  with  deliberation 
and   advice  by  the  ^Marquess,   and  that   he   still 
refused  to  pay  the  amount,  which  he  there  acknow- 
ledged  to  be  due  ;  and  it  was  thereby  prayed  that 
the  deed  of  12th  February,  1819,   might  be  de- 
clared  good  and  valid,  and  that  the  charge  created 
thereby  might  be  declared  a  good  charge,    and 
binding  on  the  estate   of  the  Appellants,    com- 
prised  in  the  said  deed ;    and  that  it  should  be 
referred  to  the  Master  to  take  an  account  on  foot 
of  the  deed,  of  the   principal  sum   and  interest 
th^teon  from  the  date  of  the  deed,  and,  after  all 
credits  allowed  to  the  Appellant,  the  Marquess, 
for  all  payments  made  subsequent  to  the  execution 
of  the  deed  by  or  on  account  of  the  debt  so  ascer. 
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tained,  that  a  balance  should  be  struck  on  foot  1834. 
thereof,  and  that  the  balance  so  discovered  might 
be  declared  a  good  charge  on  the  estates  of  the 
Appellants,  and  that  the  Marquess  might  be  de- 
creed to  pay  unto  the  Respondents  what  should 
appear  to  be  justly  due  and  owing  to  them  on  the 
taking  of  the  account,  together  with  the  costs  of 
the  suit,  by  a  short  day  to  be  appointed  by  the 
Court  for  that  purpose,  the  Respondents  being 
ready  and  willing,  and  thereby  offering,  on  being 
paid  their  principal  money  and  interest  and  costs 
at  the  said  appointed  time,  to  reconvey  the  pre- 
mises unto  the  Appellants,  or  unto  either  of  them, 
as  the  Court  should  direct,  or  else  that  the  injunc- 
tion might  be  removed,  and  that  the  prior  securities 
granted  by  the  Marquess  in  1794  might  be  declared 
to  be  collateral  to  the  deed  of  1819,  and  a  fore- 
closure be  decreed,  as  thereby  prayed,  in  default 
of  payment,  and  that  a  receiver  might  be  appointed 
by  the  Court  to  receive  the  rents  of  the  mortgaged 
premises,  and  that,  if  necessary,  an  account  might 
be  taken  of  all  incumbrances  prior  to  the  Respond- 
ents* demands,  and  that  the  Appellant,  the  Mar- 
quess, might  be  decreed  to  discover  what  prior 
incumbrances  existed  affecting  the  lands,  and  whe- 
ther any  of  the  same  were  outstanding  and  suffered 
for  the  benefit  of  the  Marquess,  and  that  such  of 
them  as  subsisted,  or  were  kept  on  foot  for  the 
benefit  of,  or  in  trust  for,  the  Marquess,  might  not 
be  permitted  to  stand  in  the  Respondents'  way, 
and  might  be  deemed  to  be  satisfied,  as  far  as  might 
be  necessary  for  the  rights  of  the  Respondents ; 
and  that  the  lands  and  premises  comprised  in  the 
said  mortgage  of  1794,  and  deed  of  1819,  respec- 
tively, or  a  competent  part  thereof,  might  be  sold 

VOL.  VIII.  3  M 
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1884.  for  the  payment  of  the  sums  respectively  secured 
thereby  to  Philip  O* Kelly  and  Andrew  Denis 
O'Kelly,  and  unto  the  Respondents  as  their  repre- 
sentatives, and  all  prior  incumbrancers,  and  that 
all  proper  parties  might  join  in  such  sale  and  in 
making  out  title  to  the  purchaser  or  purchasers, 
and  that  the  same  might  be  decreed  and  taken  as 
a  cross  bill  against  the  said  Marquess,  the  said  Earl, 
and  the  said  Viscount  Chichester,  and  the  said 
cause  so  instituted  by  them  and  this  cause  might 
be  heard  together. 

After  issue  joined,  much  evidence  was  gone  into 
on  both  Sides,  respecting  the  various  claims  and 
settlements  made  and  attempted  during  the  period 
that  elapsed  since  the  Marquess  first  incurred  the 
debt 

The  cause  and  the  cross  cause  came  on  together 
to  be  heard  before  the  Lord  High  Chancellor  of 
Ireland,  on  the  5th  December,  1831,  and  on  the 
l!£th  December,  1831,  his  Lordship  dismissed  the 
Appellants'  original  bill  with  costs.  And  in  the 
cross  cause,  in  which  the  Respondents  were  Plain- 
tiffs and  the  Appellants  Defendants^  his  Lordship 
decreed,  that  the  deed  of  the  12th  February,  1819, 
should  stand  as  a  security  for  the  sum  of 
27,934£  12^.  4(/.  late  Irish  currency,  with  interest 
until  paid,  and  that  the  same  was  a  good  and  valid 
charge  on  the  lands  and  premises  in  the  said  deed 
mentioned,  and  that  the  Respondents  were  entitled 
thereto ;  and  that  the  trusts  of  the  said  deed,  in 
relation  to  the  said  sum  of  27,9d4£  12^.  4rf.,  and 
the  interest  thereof^  should  be  carried  into  exe- 
cution ;  and  it  was  referred  to  one  of  the  Masters 
of  the  Court  of  Chancery  in  Ireland,  to  take  an 
account  of  the  sum  remaining  due  to  the  Respond- 
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ents  for  principal   and    interest,  under  the  said       i8S4 
deed,  after  all  just  and  fair  allowances. 
The  appeal  was  against  this  decree. 

For  the  Appellants,  Mr.  Knight  and  Mr.  Rolfe. 
The  account  on  which  the  charge  for. 
^,934iL  1^.  4^d.  is  founded,  was  not  a  fair  account, : 
but  was  forced  upon  the  Marquess  by  stress  of  the 
execution  issued  by  A.  D.  0*Kelly  in  1817,  and 
by  other  circumstances  of  distress  and  oppression. 
In  the  account  in  question,  no  credit  is  given  to* 
the  Marquess  for  the  sums  paid  subsequently  to 
the  20th  April,  1799>  and  which  are  alluded  to  in 
Serjeant  Runnington's  further  award,  and  which 
at  the  date  of  that  award  reduced  the  debt  to 
2100/.;  nor  for  the  sum  of  50/.  11^.  2rf.  paid  to 
A.  D.  O'Kelly  in  October,  1814  j  nor  for  the 
value  of  the  policies  of  assurance  handed  over  to 
A.  D.  OKelly  in  1818.  The  Marquess  is  charged 
with  a  per  centage  by  way  of  insurance  upon  his 
life  for  a  large  portion  of  the  debt,  but  there  is  no 
proof  in  the  cause,  nor  even  allegation,  that  any 
such  sums  were  actually  paid,  or  any  assurance 
really  affected.  The  account  charges  interest  upon 
many  sums  not  in  their  nature  bearing  interest,  ^ 
and  consolidating  principal,  interest,  and  insur- 
ance, as  of  the  date  of  May,  1818,  charges  interest 
upon  the  entire  sum  for  nine  months  to  the  12th 
February,  1819.  The  Respondent,  Henry  Grattan,. 
by  his  proceedings  at  law,  must  be  deemed  to  have 
waived  the  benefit  of  the  deed  of  1819. 

For  the  Respondent,  the  SoUcitor^Gtneral  and 
Mr.  HaU. 

No  error  is  shewn  in  any  of  the  accounts  pro- 
3  M  2 
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1834.  posed  to  be  opened.  And  if  error  could  be  shewn, 
it  is  not  competent  to  the  Appellants  to  open  an  ac- 
count settled  as  it  was  by  the  deed  of  1819.  If 
there  had  been  error,  and  it  had  been  competent  to 
the  Appellants  to  seek  relief  against  the  settlement 
of  1819,  there  is  not  any  safe  mode  of  correcting 
such  error,  or  any  reasonable  hope  of  arriving  at  a 
more  sound  and  just  conclusion  than  that  adopted 
in  the  settlement.  If  the  accounts  were  opened, 
under  the  circumstances  of  this  case,  and  the  death 
of  the  principal  claimants  so  long  ago,  the  Appel- 
lants would  obtain  au  advantage,  to  which  they  are 
in  nowise  entitled.  The  vouchers  for  these  accounts 
were  produced  upon  former  settlements ;  many  of 
them  are  lost  or  destroyed,  are  not  producible,  and 
ought  not  now  to  be  called  for.  LordCourtenay  v. 
GoodscJiallj  9  Ves.  473. ;  Drew  v.  Poxver,  1  Scho. 
&  Lef.  192. ;  Rosse  v.  Stirling,  4  Dow.  442. 

The  Marquess  of  Donegal  has  been  himself  the 
author  of  all  the  delays  and  difficulties  in  settling 
the  accounts.  The  settlement  of  February,  1819, 
was  carefully  considered  and  advisedly  adopted, 
and  formally  executed  by  and  on  behalf  of  the 
Marquess  of  Donegal.  It  was  a  compromise  of  a 
claim,  which  is  of  itself  a  consideration,  and  will 
not  be  inquired  into.  Cole  v.  Gibbon,  3  P.  W.  294. ; 
Atwoody. ,  1  Russell,  353.,  affirmed  on  ap- 
peal before  L.  C.  5  Russ.  149. ;  Nat/lor  v.  Winch, 
1  Sim.  &  Stu.  565. 

The  Appellants  have  not  shewn  any  grounds  for 
impeaching  the  validity,  or  disputing  the  fairness, 
of  the  settlement  of  1819,  or  reducing  the  amount 
therein  acknowledged  to  be  due. 

The  Appellants  have  not,  by  their  bill,  shewn 
any  equitable  title  to  the  relief  thereby  prayed, 
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and  have  not  produced  evidence  to  sustain  the  1834. 
statements  made  in  their  bill,  such  as  it  is,  or  to 
invalidate  the  claim  of  the  Respondents.  The 
scope  and  prayer  of  the  bill  is  to  open  the  account, 
which  will  not  sustain  a  decree  to  surcharge  and 
falsify.  To  found  the  right  to  open  the  account, 
specific  errors  should  be  pointed  out  by  the  bill. 
Taylor  v.  Hat/ling,  1  Cox,  435. 

The  Lord  Chancellor.  —  In  this  case  I  am  of  August  12. 
opinion,  that  an  alteration,  material  at  least  as  to  the  ^^^** 
amount,  must  be  made  in  the  decree.  I  am  not 
satisfied  with  that  part  of  the  decree  which  allows 
retrospectively  and  hypothetically,  without  any 
grounds  whatever,  the  amount  of  premiums  upon 
the  life  insurance,  supposed  to  have  been  paid.  I 
have  been  furnished  by  the  respective  agents  with 
two  statements  of  this  matter,  which  differ  mate- 
rially in  amount.  Before  the  minutes  are  drawn 
up,  the  parties  will  come  before  the  Assistant 
Clerk,  Mr.  Courtenay,  and  state  to  him  upon  what 
ground  it  is  they  have  given  in  two  such  discrepant 
accounts,  which  must  rest  altogether  upon  figures. 
I  propose  to  add  1000/.,  because  I  think  Colonel 
O'Kelly,  afler  the  settlement  of  1819,  extorted  (I 
am  bound  to  say  extorted)  from  the  necessities  of 
the  other  party,  an  additional  1000/L  And  I  cannot 
see,  I  confess,  any  reason  that  can  be  assigned 
why  Colonel  O'Kelly  did  not  ask  10,000/.  as  well 
as  1000/.  If  the  interest  is  not  included,  a  sum  will 
be  added  for  it,  which  the  parties  will  agree  upon. 
The  decree  will  assume  something  like  that  form, 
but  the  particular  minutes  will  be  settled,  and 
given  out  to  the  parties  to  avoid  dispute.  In  other 
respects,  the  decree  ought  to  be  affirmed. 
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1834. 


12th  Aug. 


Ordered  and  adjudged,  That  so  much  of  the  decree  in 
the  suit  in  which  the  Marquess  of  Donegal  and  others  were 
Plaintiffsy  as  directs  that  the  Plaintiffs'  bill  in  that  suit  be 
dismissed,  be,  and  the  same  is  hereby  affirmed,  and  that  the 
other  directions  contained  in  the  same  decree  be,  and  the  same 
are  hereby  reversed ;  and  in  the  suit  in  which  the  said  Marquess 
is  Defendant,  their  Lordships  declare  that  the  Plaintiffii  in  that 
suit  are  not  entitled  to  charge  the  said  Marquess  with  any  pre- 
miums for  insurance  of  his  life  not  actually  paid :  And  ii  ap- 
pearing that  the  sum  of  27,934/.  12f«  4</.,  late  Irish  currency ^  in 
the  said  decree  mentioned f  is  composed  of  such  charges  toiih  in- 
terest to  the  extent  of  3560/.  4«.  4^/.,  their  Lordships  order  that 
the  sum  of  24,374/.  8«.,  late  Irish  currency,  be  substituted  for 
the  said  sum  of  27,934/.  12f.  4^/.,  like  currency :  And  it  Im  fur* 
ther  ordered  and  adjudged,  that  it  be  referred  to  the  Master  in 
the  Court  of  Chancery  in  Ireland,  to  whom  the  said  cause  is 
referred,  to  take  an  account  of  the  sum  remaining  due  to  the 
Respondents  for  principal  and  interest  upon  the  footing  of  the 
present  order,  and  that  in  taking  the  said  accounts  the  said 
Marquess  is  entitled  to  have  credit  for  such  sum  or  sums  of 
money  as  may  have  been  paid  in  pursuance  or  part  discharge 
of  the  undertaking,  signed  by  the  said  Marquess  in  the  bill 
mentioned,  for  payment  of  the  sum  of  1000/.  for  costs,  and  also 
such  sum  or  sums  of  money  as  the  said  Marquess  may  have 
paid  in  respect  of  the  costs  by  the  first  mentioned  decree  di- 
rected to  be  paid  by  the  said  Marquess,  and  hereby  in  that 
respect  reversed  from  the  respective  times  of  such  payments : 
And  it  is  further  ordered  and  adjudged,  that  the  said  decree  in 
all  other  respects  be,  and  the  same  is  hereby  affirmed. 
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IRELAND. 

(court  of  chancery.) 

The  Most  Honourable  George  Au-  1  -^ 

GUSTus,  Marquess  of  Donegal     J     PP^^^^^' 

John   S.   Salt,    John   Towgood, 
John  Ingram,  James  Strange, 
James  Dashwood,  Ed.  Howell,  ]- Respondents, 
James    Stevens,    and    George 
Peacocke,  Esquires 

A  suit  having  been  instituted  in  the  Court  of  Chancery  in 
England,  to  carry  into  execution  the  trusts  of  a  deed  ex- 
ecuted by  D.  in  1799,  for  the  benefit  of  creditors  holding 
debentures ;  the  assignees  of  a  bankrupt  firm  claiming  under 
two  debentures  which  had  been  deposited  with  the  firm,  for 
balances  due  and  to  become  to  them,  went  in  under  the  decree 
to  prove  their  claim.  The  Master  reported  as  to  one  of  the 
debentures,  No.  26.,  that  the  sum  secured  by  it  was  due 
under  the  deed  of  trust;  but  that  there  was  not  sufficient 
proof  to  establish  the  right  of  the  claimants.  Pending  this 
suit  a  bill  was  filed  in  the  Court  of  Chancery  in  England,  for 
the  administration  of  the  estate  of  the  bankrupt  firm.  In 
which,  by  an  order  of  Court,  a  receiver  of  that  estate  was 
appointed.  In  this  state  of  the  proceedings,  and  while  the 
creditor's  suit  in  England  was  pending,  a  bill  was  fi)ed  in  the 
Court  of  Chancery  in  Ireland  by  the  assignees  of  the  bank- 
rupt firm  and  the  receiver,  for  the  same  purpose  as  the  suit 
then  pending  in  England  —  viz.  the  execution  of  the  trusts 
of  tbe  deed  of  1799,  and  payment  of  the  creditors  holding 
debentures.  In  this  suit  proof  was  given  before  the  Master 
of  the  execution  and  assignment  of  the  debenture,  No.  26., 
of  the  search  for  and  loss  of  the  original,  and  of  an  examined 
copy. 

Upon  this  proof  a  decree  was  made,  declaring  the  right  of  the 
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1884*  assignees  for  payment  of  a  certain  portion  of  the  sum  due 

upon  the  debenture  to  the  receiver  in  the  English  suit. 
This  decree  was  affirmed  on  appeal. 


The  Respondents,  in  1825,  filed  a  bill,  which 
was  amended,  in  1828,  in  the  Court  of  Chancery  in 
Ireland,  against  the  Appellant  and  W.  M*George. 
The  bill  so  amended,  stated  the  following  case  ; — 
The  Appellant,  in  the  year  1799,  was  entitled,  as 
tenant  for  life,  in  possession,  without  impeachment 
of  waste,  to  real  estates  in  Ireland,  of  very  consi- 
derable yearly  value ;  and  was  also  entitled  to  se- 
veral shares  in  the  joint  stock  of  the  Lagan  Navi- 
gation Company,  in  respect  of  a  sum  of  50,000/1, 
subscribed  by  his  father,  the  late  Marquess  of 
Donegal,  to  that  undertaking. 

In  order  to  provide  for  the  payment  of  debts 
due  to  a  numerous  body  of  creditors,  the  Appel- 
lant entered  into  an  arrangement  with  the  Re- 
spondent, James  Dash  wood,  John  Agnew,  deceased, 
and  William  M 'George,  a  co-defendant  with  the 
Appellant  in  the  suit  which  is  the  subject  of  the 
present  appeal,  by  which  those  gentlemen,  who 
were  some  of  the  acting  partners  of  the  firm  of 
Walwyn,  Strange,  and  Company,  bankers,  in  New 
Bond  Street,  London,  were  to  act  in  conjunction 
with  WilUam  Lyon,  deceased,  the  then  solicitor  of 
the  Appellant,  as  trustees  of  a  deed  to  be  executed 
by  the  Appellant  for  the  above  purpose. 

An  indenture  was  accordingly  executed  by  the 
Appellant  and  the  said  trustees,  bearing  date  the 
20th  of  April,  1799;  and  made  between  the  Ap- 
pellant,  of  the  first  part ;  the  said  James  Dash- 
wood,    John  Agnew,    William  M'George,    and 
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William  Lyon,  of  the  second  part ;  and  Francis  1834, 
Const,  of  the  Middle  Temple,  Esq.,  and  George  ^^^^^^ 
Downing,  of  Lincoln's  Inn,  Esq.  of  the  third  part ;  »• 

by  which,  after  reciting,  amongst  other  things,  that 
the  Appellant  was  entitled  to  the  possession  of  the 
said  real  estates,  subject  to  certain  terms  of  years 
and  charges  therein  mentioned ;  and  that  he  had 
contracted  debts  to  a  considerable  amount,  and  was 
wholly  unable  to  make  provision  for  the  payment 
thereof,  except  by  sale  of  the  said  navigation 
shares,  and  out  of  the  income  of  the  estates  he  then 
was,  and  on  the  decease  of  Barbara,  Marchioness 
of  Donegall,  would  become  entitled  to  for  his  life  j 
and  that  he  had  accordingly  assigned  the  said  na- 
vigation shares  to  the  said  James  Dashwood,  John 
Agnew,  William  M 'George,  and  William  Lyon, 
upon  certain  trusts  for  that  purpose,  by  an  inden- 
ture, recited  in  the  indenture  now  in  recital,  the 
said  Appellant  demised  all  his  manors,  towns, 
land,  premises,  tenements,  and  hereditaments, 
situate  and  arising  within  the  respective  counties 
of  Antrim  and  Donegal,  the  town  of  Belfast,  the 
liberties  of  Carrickfergus,  and  the  counties  Done- 
gal and  liondonderry,  to  which  he  became  entitled 
on  the  death  of  his  late  father ;  and  also  all  other 
lands,  tenements,  and  hereditaments  to  which  he 
became  entitled  as  tenant  for  life,  in  possession 
and  in  remainder  expectant,  on  the  death  of  his 
said  mother-in-law,  unto  the  said  James  Dashwood, 
John  Agnew,  William  M*George,  and  William 
Lyon,  their  executors,  administrators,  and  assigns, 
for  a  term  of  ninety-nine  years,  from  the  day  of  the 
date  of  the  said  indenture,  now  in  recital,  deter* 
minable  by  the  death  of  the  said  Appellant,  with- 
out impeachment  of  waste,  but  subject  to  the 
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1834.       several  incumbrances  therein  mentioned;    being 
the  several  deeds  and  settlements  subject  to  which 
the  said  estates  had  vested  in  the  said  Appellant 
upon  the  death  of  his  said  father,  and  upon  the 
trusts  therein  and  hereinafter  mentioned.     And 
after  providing  for  the  payment  of  the  expenses 
attending  the  said  trust,  and  keeping  the  said  pre- 
mises in  repair,  and  for  the  payment  of  an  annuity 
of  10,000iL  to  the  Appellant,  it  was  declared  that  the 
residue  of  the  rents  and  profits  of  the  said  estates, 
and  the  annual  profits  of  the  said  navigation  shares 
until  sold,  and  the  nett  produce  of  such  sale  should 
be  an  accumulating  fund  in  the  hands  of  the  said 
trustees,  to  be  applied  as  therein  and  hereinafter 
mentioned.     And  by  the  said  indenture,  the  said 
trustees,  or  any  two  of  them,  were  empowered  to  in- 
vestigate  and  settle  the  claims  of  persons  ailing 
themselves  to  be  creditors  of  the  Appellant;  and  also 
to  enter  into  contracts  with  such  creditors  as  to  the 
time  and  manner  of  liquidating  th^r  demands,  and 
as  to  the  allowance  of  interest  thereon ;  and  also  to 
grant  and  issue  assignable  debentures  to  such  cre- 
ditors, or  any  of  them,  for  better  enforcing  the 
performance  of  such  agreement  as  last  mentioned, 
so  as  each  creditor  accepting    such   debentures 
should  enter  into  an  agreement  not  to  sue  or  molest 
the  Appellant  for  his  debt  or  demand,  unless  de- 
fault should  be  made  in  payment  of  the  sum  se- 
cured by  the  debenture,  and  so  as  no  debenture 
should  be  valid  unless  executed  by  the  Appellant 
And  it  was  declared  that  the  fund,  by  the  said  in- 
denture directed  to  be  accumulated,  should  be  ap- 
plied in  payment  of  the  debts,  annuities,  claims, 
and  demands  substantiated,  compounded  for,   or 
secured  in  manner  therein  and  herein-befbre  men- 
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tioned;  and  after  payment  thereof,  and  of  such       1684 
costs  and  expenses  as  in  the  said  indenture  men* 
tioned,  that  the  residue  should  be  held  in  trust  for 
said  Appellant,  his  executors,  administrators,  and 
assigns. 

At  the  date  of  the  last-mentioned  indenture,  the 
Defendant's  father-in-law,  Edward  May,  Esq.,  af- 
terwards Sir  Edward  May,  Bart,  claimed  to  be  a 
creditor  of  the  Appellant  to  a  considerable  amount, 
and  a  deed  or  debenture.  No.  24.,  bearing  date 
the  28th  day  of  May,  1799,  was  made  and  ex- 
ecuted by  the  Appellant,  of  the  first  part;  the 
said  trustees,  of  the  second  part;  and  the  said 
Edward  May,  of  the  third  part ;  by  which,  after 
reciting  that  the  said  Edward  May  had  claimed  to 
be  a  creditor  of  the  Appellant,  and  that  such  claim 
having  been  fairly  investigated  by  all  the  said  trus« 
tees,  had  been  settled  at  the  sum  of  3000/.  British  ; 
which  sum  it  was  agreed  should  be  payable  with 
interest  at  51.  per  cent.f  in  manner  thereinafter 
mentioned  ;  the  said  Appellant  by  the  said  deben- 
ture declared,  that  the  said  Edward  May  was  his 
creditor  for  the  sum  of  3000/.  British ;  and  that  the 
same  should  carry  interest  from  that  day  at  the 
rate  of  5/.  per  cent  per  annum;  and  that  the  said 
principal  sum  and  interest  should  be  payable,  by  . 
half  yearly  instalments,  on  the  5th  of  January  and 
the  5th  of  July  in  every  year,  each  instalment  of 
principal  money,  amounting  to  7^0/.,  until  the 
whole  should  be  liquidated  on  the  5th  of  July, 
1801 ;  the  payments  to  be  made  at  the  banking 
house  of  Messrs.  Walwyn,  Strange,  and  Company, 
and  to  be  provided  for  out  of  the  rents,  issues,  and 
profits  of  the  said  demised  premises :  and  the  said 
trustees  agreed,  by  the  said  indenture,  to  make 
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1834.  such  payments  accordingly,  unless  prevented  by 
such  accidents  as  therein  mentioned.  And  it  was 
further  agreed,  that  the  said  debenture  should  be 
transferable  by  the  said  Edward  May,  his  execu- 
tors, administrators,  and  assigns,  by  any  writing 
endorsed  thereon  or  otherwise,  so  as  notice  of  such 
assignment  should  be  given  to  the  said  banking 
house ;  and  it  was  further  agreed,  that  the  said 
Edward  May,  his  executors,  administrators,  and 
assigns,  should  be  precluded  from  commencing  or 
prosecuting  any  action  against  the  Appellant,  his 
executors,  administrators,  or  assigns,  for  any  sum 
of  money  then  due  to  the  said  Edward  May,  unless 
default  should  be  made  in  some  of  the  payments 
therein  and  hereinbefore  mentioned ;  but  in  case 
of  such  default,  the  said  Edward  May,  his  execu- 
tors, administrators,  and  assigns,  were  to  be  at 
liberty  to  proceed  at  law  or  in  equity,  for  the  re- 
covery of  the  debt  or  debts  then  due  to  Edward 
May  from  the  Appellant. 

A  similar  deed,  or  debenture,  was  afterwards 
executed  by  the  said  trustees  and  the  Appellant, 
bearing  date  the  14th  of  June,  1799,  and  numbered 
26,  containing  similar  recitals  and  clauses,  and 
providing  for  the  payment  of  a  sum  of  5000L 
British,  with  interest  at  6L  per  cent.,  to  the  said 
Edward  May,  his  executors,  administrators,  or 
assigns,  by  instalments  of  1375/.,  134*3/.  15^., 
1312/.  10^.,  and  1281/.  5s.,  on  the  4th  of  January 
and  the  5th  of  July,  1800,  and  the  5th  of  January 
and  the  5th  of  July,  1801.. 

At  the  time  of  the  execution  of  the  above  de- 
benture, the  firm  of  Walwyn,  Strange,  and  Com- 
pany consisted  of  six  partners;   namely,  James 
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Walwyn,  Esq.,  the  Respondents,  James  Strange  1834. 
and  James  Dasbwood,  the  said  John  Agnew,  and 
WilJiam  M*George,  and  Gabriel  Tucker  Steward, 
Esq.  Edward  May  kept  an  account  with  the  firm, 
and  being  indebted  to  the  firm  in  an  amount  ex- 
ceeding 5000/.,  he,  on  the  20th  of  June,  1799, 
signed  an  indorsement  on  the  debenture,  num- 
bered 26.,  by  which  he  directed  that  the  principal 
sum  of  5000/.,  and  all  interest  thereon,  should  be 
paid  to  James  Walwyn,  James  Strange,  James 
Dashwood,  John  Agnew,  William  M*George,  and 
Gabriel  Tucker  Steward,  their  executors,  admini- 
strators, and  assigns ;  and  he  delivered  over  the 
debenture,  so  endorsed,  to  the  firm. 

The  firm  of  Walwyn,  Strange,  and  Company, 
received  the  first  instalment  of  1375/.,  which  be- 
came due  on  the  foot  of  the  said  debenture  in  Ja- 
nuary, 1800,  but  no  further  sum  had  ever  been 
paid  or  received,  for  principal  or  interest,  in  respect 
of  such  debenture. 

James  Walwyn  died  in  October,  1800,  and 
William  M*George  and  Gabriel  Tucker  Steward 
soon  afterwards  retired  from  the  firm,  and  the  Re- 
spondent, George  Peacocke,  became  a  partner 
*with  the  Respondents,  James  Strange  and  James 
Dashwood,  and  John  Agnew,  in  a  new  firm  of 
Strange,  Dashwood,  and  Company,  which  carried 
on  business  at  the  same  house  in  New  Bond 
Street;  and  all  the  effects  of  the  old  firm,  and 
the  debts  due  to  such  firm,  were  transferred  to 
the  new  firm  ;  and  the  account  with  Edward  May 
was  also  carried  over,  with  his  consent,  from  the 
books  of  the  old  firm  to  those  of  the  new  firm. 

In  1808  the  firm  of  Strange,  Dashwood,  and 
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1834.  Company,  became  embarrassed,  and  in  May  in  that 
year  they  stopped  payment ;  and,  in  order  to  wind 
up  their  affairs,  an  indenture  of  bargain  and  sale 
and  assignment,  bearing  date  the  19th  of  July, 
1803,  was,  in  pursuance  of  a  previous  g^reement 
in  writing,  bearing  date  the  15th  of  May,  1803, 
made  and  executed,  between  and  by  the  Respond- 
ents, James  Strange,  James  Dashwood,  and 
George  Peacocke,  and  the  said  John  Agnew,  of 
the  one  partj  and  the  Respondents,  John  Tow- 
good,  John  Ingram,  and  Walter  Burrowes,  since 
deceased,  of  the  other  part ;  by  which  all  the  estate 
and  effects  of  the  firm  of  Strange,  Dashwood,  and 
Company,  were  assigned  to  John  Towgood,  Joha 
Ingram,  and  Walter  Burrowes,  upon  certain  trusts 
for  the  sale  thereof.  By  an  indenture  of  even 
date  with  that  lastly  recited,  made  and  executed 
between  and  by  the  partners  of  the  said  firm,  of 
the  first  part ;  the  said  John  Towgood,  John  In- 
gram, and  Walter  Burrowes,  of  the  second  part; 
and  the  several  creditors  of  the  said  firm,  who  had 
subscribed  their  names  a:ad  affixed  their  seals  to 
the  said  indenture,  of  the  third  part ;  John  Tow- 
good, John  Ingram,  and  Walter  Burrowes  were  di- 
rected to  apply  the  produce  of  the  sale  authorised 
by  the  former  indenture  in  the  usual  manner  to- 
wards payment  of  the  joint  and  separate  debts  of 
the  said  firm  and  the  respective  members  thereof; 
and  to  pay  the  residue,  if  any,  to  the  respective 
members  of  the  said  firm  who  should  be  entitled 
thereto,  in  manner  in  the  said  indenture  more  parti- 
cularly mentioned. 

Previously  to  the  execution  of  these  indentures, 
a  commission  of  bankrupt,  dated  the  23d  of  Apri)^ 
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1803,  had  issued  against  John  Agnew,  who  was       1BS4. 
duly  found,  and  declared  a  bankrupt  under  such      ^^j, 
commission  ;  and  the  Respondents,  Edward  Howell 
and  James  Stevens,  were  chosen  assignees  of  his 
estate  and  effects,  which  were  conveyed  and  as- 
signed to  them  in  the  usual  manner. 

On  the  27th  of  July,  1803,  a  decree  was  made 
in  the  English  Court  of  Chancery,  in  a  suit  com- 
menced by  Henry  Thomas  Jones  and  Inigo  Wil- 
liam Jones,  on  behalf  of  themselves  and  the  other 
debenture  creditors  of  the  Appellant,  against  the 
Appellant  and  the  said  James  Dashwood,  John 
Agnew,  William  M*George,  and  William  Lyon, 
and  one  Peter  Young  and  George  King,  for  the 
purpose  of  establishing  certain  debentures  held  by 
the  Plaintiffs,  and  issued  under  the  trusts  of  the 
said  deed  of  April,  1799.  And  by  the  said  decree 
it  was  referred  to  the  Master  to  take  an  account  of 
what  was  due  to  the  Plaintiffs,  and  to  issue  the 
usual  advertisements  for  the  other  creditors  of 
the  Appellant,  under  the  trust  deed,  to  come  in 
and  prove  their  debts. 

At  the  time  when  the  firm  of  Strange,  Dash- 
wood,  and  Company  stopped  payment,  Edward 
May  was  indebted  to  them  on  a  balance  of  ac- 
count in  a  sum  exceeding  112,000/.,  as  the  Re- 
spondents proposed  to  prove  by  a  settled  account 
signed  by  Edward  May ;  and  in  order  to  liquidate 
part  of  such  balance,  he  assigned  the  debenture 
No.  24,  and  the  sum  of  3000/.,  and  interest  se- 
cured by  it,  to  the  trustees  of  the  said  banking 
firm,  by  an  indenture  dated  the  8th  of  August, 
180*,  and  made  between  Edward  May,  of  the 
first  part  j  John   Reeves,  banker,  of  the  second 
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1834.       part ;  and  the  Respondents,  John  Towgood,  John 
^;i*3ir!I^      Ingram,  and  the  said  Walter  Burrowes,  of  the  Aird 
«•  part ;  and  the  Respondents  carried  in  before  the 

Master,  in  the  suit  of  Jones  v.  Lord  Donegal^  a 
charge  on  foot  of  the  debentures  No.  26.  and 
No.  24. :  the  former,  however,  had  been  lost,  and 
the  original  had  never  been  found,  notwithstanding 
the  most  diligent  search  on  the  part  of  the  Re- 
spondents. 

The  Master,  in  his  report  in  the  suit  of  Jones  v. 
Lord  Donegal^  dated  the  10th  of  August,  1804, 
certified  that  the  Respondents,  John  Towgood, 
John  Ingram,  and  the  said  Walter  Burrowes,  had 
claimed  before  him  the  sum  of  3000/.,  and  interest 
from  the  28th  of  May,  1799,  on  the  debenture 
No.  24 ;  but  that  inasmuch  as  it  appeared  to  hun 
that  the  Respondents,  James  Strange,  James  Dash* 
wood,  George  Peacocke,  and  the  said  John  Agnew, 
had  in  their  hands,  on  the  19th  of  July,  1803,  in 
respect  of  the  trust  estate  under  the  said  deed  of 
the  20th  of  April,  1799,  the  sum  of  2788/.  7^.  lOrf., 
he  had  not  allowed  such  claim  ;  and  he  also  cer- 
tified against  the  claim  carried  in  on  foot  of  the 
debenture  No.  26,  on  the  ground  that  (being  lost) 
it  was  not  produced. 

Exceptions  were  taken  to  this  report  on  the  part 
of  the  Respondents,  John  Towgood,  John  Ingram, 
and  the  said  Walter  Burrowes ;  and  by  a  decretal 
order  in  the  said  suit,  dated  the  13th  of  November, 
1805,  it  was  declared  that  the  principal  and  interest 
due  on  foot  of  the  debenture  No.  26.,  was  a  debt 
due  from  the  Appellant ;  and  that  the  said  John 
Towgood,  John  Ingram,  and  Walter  Burrowes, 
sliould  be  at  liberty  to  prove  the  same  without 
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prejudice  to  the  question  to  whom  the  said  deben-       1834. 
tiire  belonged  ;  and  it  was  ordered  that  the  Master 
should  review  his  report 

A  supplemental  suit  was  afterwards  instituted  in 
England  by  the  said  Inigo  William  Jones,  on  the 
death  of  his  brother,  the  said  Henry  Thomas  Jones, 
against  the  Appellant ;  and  by  a  decree  ntsif  dated 
the  29th  of  February,  1808,  made  on  the  default 
of  the  Appellant,  and  made  absolute  by  an  order 
of  the  Court,  dated  the  22d  of  June,  1808 ;  it 
was  decreed,  amongst  other  things,  that  the  Plain- 
tiff should  have  the  benefit  of  the  former  suit;  and 
that  the  trust  deed  of  the  20th  of  April,  1799, 
should  be  established,  and  the  trusts  carried  into 
execution  against  the  Appellant,  so  far  as  the  same 
remained  unexecuted. 

Walter  Burrowes  died  pending  these  suits; 
and  after  his  death,  a  suit  was  instituted  in  the 
Court  of  Chancery  in  England,  by  Sir  George 
Anson,  the  Right  Honourable  Anne  Margaret, 
Viscountess  Dowager  Anson,  Thomas  William 
Coke,  Esq.,  and  the  Reverend  Charles  Anson, 
against  ail  the  Respondents,  except  John  Steven- 
son Salt,  which  had  for  its  object  the  administra- 
tion of  the  estate  of  the  late  firm  of  Strange, 
Dashwood,  and  Company ;  and  by  an  order  made 
in  that  suit,  on  the  9th  of  July,  1819,  which  was 
amended  by  a  further  order  of  the  29th  of  July, 
1825,  it  was  referred  to  the  Master  to  appoint  a 
receiver  of  the  outstanding  debts  and  effects  of  the 
said  firm ;  and  in  case  it  should  be  necessary  to 
put  any  of  the  debts  in  suit  in  England  or  Ireland, 
the  same  was  to  be  done  with  the  approbation  of 
the  Master,  under  which  order  the  Respondent, 
John  Stevenson  Salt,  was  appointed  receiver, 

VOL.  via.  3  N 
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1 834.  No  further  proceedings  were  had  in  the  two  suits 

of  Jones  V.  Lord  Donegal^  until  the  year  1824, 
when  another  supplemental  bill  w^as  filed  by  Edward 
Houlditch  and  others,  on  behalf  of  themselves  and 
the  other  debenture  creditors  of  the  Appellant 
against  the  Appellant,  and  the  Respondents,  James 
Dashwood,  William  M*George»  and  others ;  and  a 
report  was  made  by  the  Master,  to  whom  the  said 
several  suits  stood  referred,  dated  the  llth  of  July, 
1825,  by  which  he  certified  that  he  had  caused  ad- 
vertisements to  be  published  in  the  London  Gazette, 
and  four  of  the  London  daily  newspapers,  for  the 
owners  of  the  said  debenture,  No.  26.,  to  come  in 
before  him  and  make  out  their  claim  thereto,  but 
that  no  claim  had  been  made  other  than  that  of 
the  said  John  Stevenson  Salt,  as  such  receiver  as 
aforesaid  ;  and  he  further  found  the  principal  sum 
o£S750l.f  to  be  due  on  foot  of  the  said  debenture, 
No.  26. ;  and  the  sum  of  4560/.  ISs.Jd.  for  interest 
thereon,  but  that  sufficient  evidence  had  not  been 
laid  before  him,  as  to  the  person  or  persons  to 
whom  the  same  belonged. 

The  cause  coming  on  to  be  heard  on  the  above 
report  before  the  Vice-Chancellor,  a  decree  was 
made  on  the  18th  of  June,  1827,  directing  that  the 
creditors  mentioned  in  the  report  should  be  paid 
out  of  the  rents  and  profits  of  the  trust  estates, 
and  that  the  Master  should  carry  on  the  accounts 
directed  by  the  original  decree  in  Jones  v.  Done- 
gal, against  the  trustees  of  the  deed  of  the  20th  of 
April,  1799,  from  the  foot  of  the  said  report  of 
10th  of  August,  1804. 

The  bill,  which  was  filed  in  the  Court  of 
Chancery  in  Ireland,  with  the  sanction  of  the 
Master  to  whom  the  cause  of  Anson  v.  Totvgood 
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Stood  referred,  stated  the  matters  herein-before  1834. 
set  forth.  It  also  stated  an  indenture  of  settle- 
ment, dated  the  28th  of  October,  1822,  by 
which  the  Appellant  had  charged  the  trust 
estates  with  the  payment  of  5000/.  per  annum  to 
the  Earl  of  Belfast,  his  eldest  son,  and  a  further 
sum  of  1000/.  p^  annum  in  case  of  his  marriage 
in  the  life-time  of  the  Appellant ;  and  that  the  said 
Earl  of  Belfast  had  married  shortly  after  the  date 
of  such  settlement,  and  had  received  6000^  per 
armum  out  of  the  said  estates,  and  was  then  resid- 
ing abroad ;  and  that  the  Appellant  had  long  been 
in  the  possession  and  receipt  of  the  rents  and 
profits  of  the  trust  estates,  contrary,  to  the  trusts 
of  the  deed  of  the  20th  of  April,  1799»  and  was 
also  in  possession  of  the  title  deeds,  the  bill  prayed 
that  an  account  might  be  taken  of  what  was  due 
on  the  debentures  No.  24.  and  No.  26. ;  and 
that  the  trusts  of  the  said  trust  deed  might  be 
carried  into  execution;  and  that  the  Plaintiffs 
might  be  paid  out  of  the  surplus  rents  of  the  trust 
estates,  subject  to  prior  charges,  if  any,  and  to  the 
payment  of  10,000/.  per  annum  to  the  Appellant ; 
and  that  a  receiver  might  be  appointed,  and  the 
title  deeds  of  the  estates  might  be  deposited; 
and  by  amendment,  it  prayed  an  account  of  all 
monies  received  by  the  Appellant  or  any  other 
parties  claiming  by  a  title  subsequent  to  the  trust 
deed  out  of  the  trust  estates ;  and  also  an  account 
of  what  was  due  to  the  Appellant  in  respect  of  his 
annuity  of  10,000/. ;  and  that  the  receivers  then  in 
possession  of  part  of  the  trust  estates,  as  men- 
tioned in  the  amended  bill,  might  be  ordered  to 
pay  their  balances  to  the  Respondents ;  and  that 
the  surplus,  if  any,  received  by  the  Appellant  be- 
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1834,  yond  the  sum  of  10,000/.  per  atmnm^  might  be  re- 
tained out  of  the  trust  estates  by  the  trustees  and 
*;_  their  receiver,  and  that  the  Earl  of  Belfast  and  his 
trustees  might  be  restrained  from  receiving  any 
part  of  the  rents  and  profits  of  the  trust  estates. 
It  also  prayed  payment  of  the  debentures. 

The  Appellant  filed  his  answer  to  the  bill 
on  the  31st  of  January,  1827,  by  which  he  ad- 
mitted  the  execution  of  the  trust  deed  of  April, 
1799,  and  of  the  debentures  No.  24.  and  No,  26., 
but  he  charged  collusion  between  the  trustees 
and  Edward  May,  he  insisted  on  the  statute  of 
limitations  as  a  bar  to  the  Plaintiff's  claim,  and 
also  objected  that  the  representative  of  Edward 
May  was  not  before  the  Court  He  stated,  that  in 
a  paper  writing,  purporting  to  be  a  list  of  the  de- 
bentures issued  by  the  trustees,  there  was  marked, 
in  reference  to  debenture  No.  26.,  in  the  hand- 
writing of  William  Lyon,  one  of  the  trustees, 
that  the  said  debenture  had  been  deposited  with 
Messrs.  Walwyn  and  Company;  and  that  in  another 
list  there  was  marked,  in  reference  to  debenture 
No.  24.,  in  the  hand-writing  of  William  Lyon, 
that  the  last-mentioned  debenture  had  been  as- 
signed to  Mr.  Reeves,  and  a  small  sum  advanced 
on  it.  He  insisted  throughout  upon  fraud,  in 
obtaining  the  execution  of  the  debentures;  and 
although  he  referred  to  the  Master's  report,  in 
JoTies  v.  Lord  Donegal,  that  sufficient  evidence 
had  not  been  offered  to  him  as  to  the  person  to 
whom  the  debenture  No.  26.  belonged,  yet  he  did 
not  insist  on  such  a  finding  as  a  bar  to  the 
present  suit,  but  rested  his  defence  on  the  statute 
of  limitations,  and  the  several  alleged  breaches  of 
trust  on  the  part  of  the  trustees  of  the  deed  of 
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April,  1799.  He  admitted  the  deaths  of  May,  1834. 
Agnew,  Lyon,  and  Burrowes ;  that  two  debts,  of  ^^ 
9000/.  and  30,000/.,  prior  to  the  trust  deed,  had  t,. 
been  paid  off;  the  settlement  as  to  Lord  Belfast ; 
and  the  payment  to  him  of  6000/.  per  annum,  from 
the  date  of  the  settlement ;  and  that  he,  the  Ap- 
pellant, had  been  in  the  receipt  of  a  great  part  of 
the  rents  of  the  trust  estates,  and  of  fines  for  the 
renewal  of  leases,  ever  since  the  execution  of  the 
trust  deed:  and  he  stated  that  he  believed  the 
annual  rental  of  the  trust  estates  amounted  to 
about  30,000/.  He  then  set  out  several  incum- 
brances affecting  the  said  estates,  and  the  names  of 
creditors  in  possession  of  divers  parts  of  them ; 
and  he  admitted  that  he  interfered,  in  1803,  to 
prevent  the  trustees  from  receiving  the  rents  of  the 
trust  estates. 

The  Defendant  M'George,  filed  his  answer  to 
the  Bill  on  the  9th  of  July,  1827- 

The  Appellant  filed  his  answer  to  the  amended 
bill  in  July,  1829,  by  which  he  referred  to  the  pro- 
ceedings in  the  English  suits,  of  Jones  v.  Lord 
Donegal,  and  Hotdditch  v.  Lord  Donegal,  not  as 
constituting  any  bar  to  the  suit  of  the  Respondents, 
but  for  the  purpose  of  insisting  that  such  suits 
and  proceedings  were  not  binding  on  the  Ap- 
pellant ;  he  admitted  the  assignment  of  the  Na- 
vigation shares  to  May,  but  stated  that  he  could 
not  recollect  for  what  sum  they  were  assigned, 
nor  whether  the  Canal  Company,  who  he  believed 
obtained  an  assignment  of  them  from  May  and 
Lord  Spencer  Chichester,  had  any  notice  of  the 
trust  deed  of  April,  1799. 

The  other  parties  to  the  suit  having  put  in  their 
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183**^  answers,  the  Respondents  went  into  evidence,  de* 
ducing  their  title  to  the  debenture  No.  26.,  from 
the  firm  of  Walwyn,  Strange,  and  Company,  and 
producing  the  evidence  of  Mr.  Hanson,  after  sub- 
mitting to  pay  the  amount  of  a  bill  of  costs,  for 
which  he  claimed  to  have  a  lien  on  the  copy  of 
that  debenture,  and  of  its  assignment 

In  substance,  Mr.  Hanson  deposed :  —  That,  in 
the  year  1800,  he,  and  his  partner  Mr.  Birch,  were 
the  solicitors  for  the  firm  of  Walwyn,  Strange,  and 
Company ;  and  that  on  the  24*th  of  December, 
1800,  John  Agnew,  one  of  the  partners  of  the 
firm,  sent  the  original  debenture.  No.  26.,  with 
the  endorsement  then  on  it,  to  the  office  of  Messrs. 
Hanson  and  Birch,  for  the  purpose  of  having  it 
copied  for  a  case  about  to  be  laid  before  the  late 
Sir  Samuel  Romilly.  A  letter  from  John  Agnew 
to  Mr.  Birch  accompanied  the  debenture,  and  was 
in  these  words :  — 

«*  Dear  Sir,  —  I  send  you  a  debenture  of  Mr. 
**  May's,  which  pray  take  care  of,  and  let  us  have 
"  it  again.  We  wish  you  could  make  it  conve- 
*<  nient  to  you  to  give  us  a  call  here  to*day. 

••  Yours  truly,  John  Agnew." 

•*  Bond-street^  Mth  December. 

"  Send  a  receipt  for  D — re.  Mention  the 
number  and  sum.*' 

Mr.  Hanson  opened  this  letter  in  the  absence  of 
Mr.  Birch,  and  on  the  same  day  wrote  the  follow^ 
ing  letter  to  Mr.  Agnew :  — 

"  Sir,  —  My  friend  Birch  set  off  this  morning 
*«  into  Essex,  and  will  not  be  back  till  the  end  of 
"  the  week.  I  have  received  your  letter,  with  the 
«  debenture  to   Mr.  May,   No.  26.,   dated  14th 


SALT. 


ON   APPEALS   AND   WRITS   OF  ERROR.  869 

"  June,  1792,  for  5000/.  which  shall  be  returned       1854. 
*•  to  you.       I  am,  sir,  your  obedient  servant,  ^i[^ 

"  John  Hanson."  »• 

**  Chancery  Lane,  24/A  Dec.  1800." 

He  then  immediately  caused  a  copy  of  the  de- 
benture and  its  endorsement,  to  be  made  by  his 
clerk,  Peter  Graham  (who  was  dead).  His  clerk 
read  over  the  original  debenture  and  its  indorse- 
ment to  the  deponent,  who  compared  it  with 
the  copy;  and  the  copy  produced  was  that  so 
made  by  Peter  Graham,  and  did  not  differ  from 
the  original,  except  that  the  endorsement  upon  the 
original  was  copied  at  the  foot  of  the  copy  of  the 
debenture.  "  The  deponent  cannot  recollect  what 
became  of  the  original,  but  thinks  that  it  was  re- 
turned to  the  said  John  Agnew,  and  diligent  search 
has  been  made  for  it  by  him  and  his  clerks  with*, 
out  success.  The  deponent  also  says,  that  he  was 
and  is  well  acquainted  with  the  writing  of  the  said 
John  Agnew  and  James  Dash  wood,  and  of  Gabriel 
Tucker  Steward,  one  of  the  subscribing  witnesses 
to  the  execution  of  the  debenture  No.  26.,  by  all 
the  parties  thereto ;  and  that  the  names  of  the 
said  several  parties  appearing  on  the  said  deben- 
ture, were  of  their  respective  handswriting.*' 

Search  bad  been  made  for  the  original  deben- 
ture by  all  the  parties  into  whose  possession  it 
could  have  come,  but  without  success ;  and  no 
person  appeared  to  set  up  an  adverse  title. 

The  Respondents  also  offered  in  evidence,  an 
affidavit  of  May,  in  the  suit  in  England,  admitting 
the  assignment  of  the  debenture  for  a  valuable  con- 
sideration, as  appeared  by  the  report  of  the  11th  of 
July,  1825  :  the  books  of  the  two  firms  of  Walwyn, 

Sn  4 


870  CASES  IN   THE   HOUSE   OF   LORDS 

.1894.  Strange,  and  Company,  and  Strange,  Dashwood, 
DOM  EC  At  and  Company,  the  entries  being  made  by  darks, 
•AW.  ^"^  ^^  whom  proved  such  as  were  in  his  own 
handwriting,  and  also  proved  the  handwriting  of 
the  other  entries  which  had  been  made  by  clerks 
since  dead,  or  residing  abroad,  and  their  respective 
death  or  absence.  The  Defendant,  M*George, 
was  also  examined  at  length  by  the  Respondents, 
and  cross-examined  by  the  Appellant ;  but,  at  the 
hearing,  the  Appellant's  counsel  objected  to  the 
production  of  the  books,  and  to  the  evidence  of 
M^George,  and  the  Court  allowed  the  objections. 

The  cause  was  heard  on  the  19th  and  20th  of 
January,  1832,  before  the  Lord  Chancellor  of  Ire- 
land, who  pronounced  a  decree,  by  which  it  was 
referred  to  the  Master  to  inquire  and  report  the 
sum  remaining  due  for  principal  and  interest  on 
the  debenture.  No.  26,  in  the  pleadings  men- 
tioned ;  and  it  was  declared,  that,  in  taking  such 
account,  the  Master  was  to  consider  the  balance 
of  the  trust  fund  due  by  the  trustees  of  the  deed 
of  the  20th  of  April,  1799,  and  in  the  hands  of 
Messrs.  Strange,  Dashwood,  Agnew,  and  Peacocke, 
on  the  19th  of  July,  1803,  as  having  been  dis- 
charged, by  being  set  off  against  the  sum  due  on 
the  debenture.  No.  24.,  in  the  pleadings  also  men- 
tioned. And  the  Master  was  to  inquire  and  report 
to  whom  the  sum  that  he  should  find  to  be  due  on 
said  debenture.  No.  26.,  was  then  due  and  pay- 
able, and  the  cause  was  to  stand  over  for  further 
directions  until  the  return  of  the  Master's  report. 

The  Respondents  carried  their  claim  into  the 
Master's  office,  under  the  above  decree ;  and  the 
Master  made  his  report,  bearing  date  the  23d  of 
June,  1832,  by  which  he  certified  that  the  sum  of 
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9S37I.  7s.  5d.  was  due  for  principal  and  interest  ^^^ 
to  the  above  date  on  the  said  debenture,  No.  26  ; 
and  that  the  shares  of  Messrs.  Dashwood,  Agnew, 
and  M^George,  amounting  to  6558^  4^.  \0d.^  were 
then  vested  in  and  due  to  the  Respondents,  John 
Towgood  and  John  Ingram,  and  payable  to  the 
Respondent,  John  Stephenson  Salt,  as  such  re- 
ceiver as  aforesaid;  but  that  he  was  unable  to 
state  to  whom  the  shares  of  Messrs.  Walwyn  and 
Steward  were  due,  but  submitted  whether  the  Re* 
spondents  were  not  entitled  to  the  whole  amount 
due  on  the  debenture  in  trust,  as  to  the  last-men- 
tioned shares,  for  the  persons  beneficially  entitled 
thereto. 

The  Respondents  excepted  to  this  report,  on 
the  ground  that  the  Master  should  have  found 
that  the  whole  amount  due  on  the  debenture  was 
payable  to  the  receiver. 

The  Appellant  also  excepted  to  the  report,  and 
from  the  decree  under  which  these  proceedings 
>vere  had  in  the  Master's  office. 

The  petition  of  appeal  was  against  this  report 
and  the  decree. 

For  the  Appellant,  Mr.  Knight  and  Mr.  Rolje. 
For  the  Respondents,  the  Solicitor-General  and 
Mr.  Hull. 

For  the  Appellant. 

Where  a  trust  deed  has  been  executed  for  the 
benefit  of  a  class  of  creditors,  it  is  not  competent 
for  a  single  creditor  to  maintain  a  bill  in  a  court 
of  equity  for  an  account  of  his  particular  demand, 
«nder  the  trust  deed,  without  seeking  to  give  the 
other  creditors  the  benefit  of  such  proceedings, 
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i6S4f.      and  to  have  the  trasts  of  the  deed  carried  into  ex- 
ecution.   Hamilton  v.  Houghton.  * 

The  proceedings  in  the  English  suits  of  Jones 
V.  Donegal,  and  Houlditch  v.  Donegalf,  (whether 
erroneous  or  not)  amounted  to  a  bar  against  the 
Irish  suit  while  unreversed. 

The  personal  representatives  of  James  Walwyn 
ought  to  have  been  before  the  Court,  and  also  the 
assignees  of  William  MOeorge,  and  also  Gabriel 
Tucker  Steward,  inasmuch  as  they  all  had  an  in* 
terest  in  the  sum  claimed  by  the  Respondents. 

There  was  no  sufficient  proof  of  the  debenture 
No.  S6.,  or  of  the  alleged  assignment  thereof  to 
Messrs.  Walwyn,  Strange,  Dashwood,  M^Geoige, 
Agnew,  and  Steward. 

The  Respondent,  John  Stevenson  Salt,  is  merely 
the  officer  of  the  English  Court  of  Chancery,  and 
has  no  interest  whatever  enabling  him  to  maintain 
a  suit  in  respect  of  the  debentures. 

For  the  Respondents : 

By  the  proceedings  in  the  English  suits  of  Jones 
v.  Lord  Donegal,  and  Houlditch  v.  Lord  Donegal 
it  has  been  clearly  established,  that,  at  the  date  of 
the  Master's  report,  in  July,  1825,  the  principal  sum 
of  d750A  was  due  on  the  debenture  No.  26.,  and  a 
sum  of  .4560/.  13s.  7d.  for  interest ;  and  the  Ap- 
pellant has  not  attempted  to  show  that  any  part  of 
such  principal  or  interest  has  been  discharged. 

The  Respondents  have  proved,  by  evidence  in 
this  cause,  which  they  were  not  able  to  produce  at 
the  time  when  the  report  in  the  English  suits  was 
made,  that  the  debenture  No.  26.,  was  sen^  in 
December,  1800,  by  one  of  the  firm  of  Strange, 
Dashwood,  and  Company,  through  whom  the  Re* 
♦  2  Bligh,  O.  S.  169.  f  8  Bligh,  N.  S.  301. 
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spondents  claim  to  the  solicitor  of  the  firm,  accom*  1834 
panied  by  a  letter  requesting  that  it  might  be 
returned  j  that  by  an  endorsement  the  debenture 
was  assigned  to  the  firm  of  Walwyn,  Strange,  Dash- 
wood,  and  Cooipany ;  that  the  solicitor  caused  a 
copy  to  be  made  of  the  debenture  and  its  assign- 
ment, which  he  has  produced  and  proved  in  the 
cause ;  and  that  repeated  searches  have  been  made 
by  every  party  into  whose  possession  the  debenture 
could  have  come,  but  it  has  not  been  found. 

No  other  person  has  appeared  to  claim  the  de- 
benture, notwithstanding  the  advertisements  pub- 
lished under  the  direction  of  the  Court  in  the 
English  suit. 

The  representative  of  Edward  May,  the  original 
creditor,  to  whom  the  debenture  was  granted,  and 
who  assigned  it  to  Walwyn,  Strange,  and  Company, 
does  not  claim  any  interest  in  the  security  ;  and  it 
is  not  pretended  that  the  sum  secured  has  been 
paid.  There  are  no  adverse  claimants,  but  the 
Appellant's  object  is  to  relieve  himself  from  £he 
payment  of  a  just  debt. 

After  the  argument,  the  case  stood  over  for 
judgment,  and  on  the  12th  of  August  the  decree 
was  affirmed  without  further  observation. 


Plaintiffs  in  Error. 
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ENGLAND. 

(court  of  king's  bench.) 

Jose  Ventura  de  Aguirre 
Sol  ARTE,  Thomas  Abel, 
and  Anselmo  de  Arro- 
YAVE,  Assignees,  &c.  of 

JOAQUIM    RUEZ    DE    Al- 

ZEDO,  a  Bankrupt     - 

John  Archdale  Palmer,  1  ^  ^    ,    .  -   t? 
and  William  Bouch      -  j  defendants tn  Error. 

Upon  the  dishonour  of  a  bill  of  exchange  by  the  acceptor,  a 
letter  was  written  to  theindorsers  in  the  following  terms:— 
<<  A  bill  for  683/.,  drawn  by  J.  upon  D.  &  Co.,  and  bearing 
<<  your  indorsement,  has  been  put  into  our  hands  by  the 
«<  assignees  of  A."  (the  holder,  who  had  become  banicropt), 
<<  with  directions  to  take  legal  measures  for  the  recovery 
<*  thereof  unless  immediately  paid." 

Held,  upon  a  bill  of  exceptions  to  the  direction  of  the  judge, 
upon  the  trial  of  an  action  against  the  indorser  to  recover 
the  amount  of  the  bill,  that  this  was  not  a  sufficient  notice  of 
the  dishonour  and  non-payment  of  the  bill  to  entitle  the 
plaintifi  to  maintain  their  action. 

J.  HIS  was  a  writ  of  error  brought  by  the  Plain- 
tiffs upon  a  judgment  of  the  Exchequer  Chamber, 
affirming  a  judgment  in  the  Court  of  King's  Bench, 
in  favour  of  the  Defendants  below. 

The  action  was  brought  by  the  Plaintiffs,  as 
assignees  of  Joaquim  Ruez  de  Alzedo,  a  bankrupt, 
against  the  Defendants,  as  indorsers  of  a  bill  of 
exchange.     The  declaration,  after  setting  forth 
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two  sets  of  money  counts,  one  alleging  a  debt  to  1834. 
be  due  to  the  bankrupt  and  promises  to  him,  and  ^J^ 
the  other  alleging  a  debt  to  be  due  to  the  Plaintiffs  '• 
as  assignees,  and  promises  to  them,  upon  which  no 
question  arises,  and  upon  which  no  evidence  was 
given  at  the  trial,  stated,  that  one  Joseph  Keats, 
before  the  said  Joaquim  Ruez  de  Alzedo  became 
a  bankrupt,  to  wit,  on  the  12th  of  April,  1825, 
according  to  the  custom  of  merchants,  made  his 
certain  bill  of  exchange,  bearing  date  the  day  and 
year  last  aforesaid,  and  thereby  requested  Messrs. 
Daniel  Jones  and  Co.,  eight  months  after  the  date 
thereof,  to  pay  to  the  order  of  him,  the  said  Joseph 
Keats,  the  sum  of  683/.  value  received.  That  the 
said  Messrs.  Daniel  Jones  and  Co.  afterwards,  and 
before  the  said  Joaquim  Ruez  de  Alzedo  became 
bankrupt,  accepted  the  said  bill,  and  then  and 
there  made  the  same  payable  at  Messrs.  Williams, 
Burgess,  and  Williams's.  That  the  said  Joseph 
Keats,  to  whose  order  the  payment  of  the  said  sum 
of  money,  in  the  said  bill  named,  was  to  be  made, 
indorsed  the  same  to  the  said  Defendants,  and  that 
the  said  Defendants  indorsed  the  same  to  Joaquim 
Ruez  de  Alzedo,  before  he  became  bankrupt 

The  Plaintiffs  then  averred  that,  afler  the  said 
Joaquim  Ruez  de  Alzedo  became  bankrupt,  the 
said  bill  was  duly  presented  at  the  said  Messrs. 
Williams,  Burgess,  and  Williams's,  for  payment 
thereof,  according  to  the  custom  of  merchants,  and 
the  tenor  of  the  bill,  and  the  said  acceptance 
thereof,  and  that  payment  was  required,  but  that 
neither  Messrs.  Daniel  Jones  and  Co.,  nor  the  said 
Messrs.  Williams,  Burgess,  and  Williams,  would 
pay  the  same,  but  refused  so  to  do.  That  of  all 
the  said  several  promises  the  said  Defendants  had 
notice  J   by  means  whereof  the  said  Defendants 
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18S4.  became  liable  to  pay  to  the  said  Plaintifis  the  said 
sum  of  money  in  the  said  bill  specified,  upon  re- 
quest That  being  so  Uable,  the  said  Defendants 
promised  to  pay  when  requested.  There  was  a 
sec0ttd  count  on  the  bill  of  exchange,  omitting  the 
acceptance  and  the  presentment  to  Messrs.  Wil- 
liams, Burgess,  and  Williams. 

The  Defendants  pleaded  the  general  issue. 

The  cause  came  on  for  trial  at  the  London 
Sittings,  after  Hilary  Term  1828,  before  the  Right 
Honourable  Lord  Tenterden,  Lord  Chief  Justice 
of  the  King's  Bench,  and  a  special  jury.  The 
bankruptcy  of  Joaquim  Ruez  de  Absedo,  and  the 
appointment  of  the  Plaintiffs  as  his  assignees,  were 
admitted  by  tlie  Defendants,  and  also  the  drawing, 
acceptance,  and  indorsement  of  the  bill.  The 
Plaintiffs  then  proved  that  the  bill  was  duly  pre- 
sented for  payment  at  Messrs.  Williams,  Burgess, 
and  Williams's,  on  the  15th  of  December,  the  day 
on  which  it  became  due ;  that  payment  was  refused; 
that  the  bUl  was  returned  to  the  Plaintiffs  for  non- 
payment on  the  l6th  of  December;  that  on  the 
17th  of  December,  Messrs.  J.  and  S.  Pearce,  the 
attorneys  for  the  Plaintiffs,  wrote  the  following 
letter  to  the  Defendants:  — 
••Gentlemen,  VJtk  Dec.  1825. 

**  A  bill  for  683/.,  drawn  by  Mr,  Joseph  Keats 
"  upon  Messrs.  Daniel  Jones  and  Co.,  and  bearing 
«  your  indorsement,  has  been  put  into  our  hands 
"  by  the  assignees  of  Mr.  J.  R.  de  Alzedo,  with 
"  directions  to  take  legal  measures  for  the  recovery 
*<  thereof,  unless  immediately  paid  to.  Gentlemen, 
*«  your  very  obedient  servants,  J.  &  S.  Pearce." 
Addressed —  **  Messrs.  Palmer  and  Bouch.** 
Which  letter  was,  on  the  lyih  of  December,  re- 
ceived by  the  Defendants. 
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The  Lord  Chief  Justice  delivered  his  opinion  to  1834. 
the  jury,  that  the  letter  above  set  forth  was  not  ^^^][*^ 
a  sufficient  notice  of  the  dishonour  aqd  non-pay-  «• 

ment  of  the  bill  of  exchange,  to  entitle  the  Plain- 
tifis  to  maintain  and  support  the  action  against  the 
Defendants ;  and  with  that  direction  lefl  the  same 
to  the  jury,  who  found  a  verdict  for  the  Defend- 
ants. The  counsel  for  the  Plaintifl^  tendered  a 
bill  of  exceptions  to  the  opinion  of  the  Lord  Chief 
Justice. 

Judgment  having  been  given  for  the  Defendants 
in  the  Court  of  King's  Bench,  a  writ  of  error  was 
brought  in  the  Exchequer  Chamber,  and  special 
errors  were  assigned,  which,  in  Easter  Term  1831, 
were  argued  before  the  judges  of  the  Courts  of 
Common  Pleas  and  the  Exchequer,  when  the  judg- 
ment of  the  Court  of  King's  Bench  was  affirmed.* 

Upon  this  judgment  the  Plaintifis  brought  their 
writ  of  error  in  Parliament,  and  assigned  several 
special  errors ;  in  substance  alleging  that  the  opi- 
nion, given  by  the  Lord  Chief  Justice  to  the  jury 
upon  the  tiial  was  wrong,  and  that  the  letter  writ- 
ten and  sent  by  Messrs.  J.  and  S.  Pearce  to  the 
Defendants,  was  a  sufficient  notice  of  the  dishonour 
and  nonpayment  of  the  bill  of  exchange,  to  entitle 
the  Plaintifis  to  maintain  and  support  the  said 
action. 

The  case  was  heard  in  the  presence  of  the 
judges. 

For  the  Appellants,  Mr.  F.  Pollock  and  Mr.  JR. 
V.  Richards. 

The  authority  of  the  decision  in  Hartley  v.  Case, 
on  which  this  judgment  proceeded,  has  been  ques- 
tioned;  and   Lord  Tenterden  thought  that  the 

♦  7  Bing.  520* 
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IBS*  doctrine  of  that  case  on  which  he  relied,  might 
properly  be  investigated  here.  No  prescribed  form 
of  notice  is  necessary  to  make  the  indorser  of  a  bill 
liable.  Tindal  v.  Browne  The  letter  in  this  case, 
threatening  legal  proceedings  if  the  bill  were  not 
not  paid,  clearly  imported  that  the  holder  expected 
payment  from  the  indorser.  This,  in  substance 
and  common  sense,  is  a  notification  that  the  bill 
has  been  dishonoured. 

For  the  Defendants  in  error  Mr.  WluUeley  was 
not  heard  t ;  the  reasons  assigned  in  the  printed 
case  are  as  follows :  — 

First  It  is  essential  that  a  notice  of  the  disho- 
nour  of  a  bill  of  exchange  should  inform  the  party 
to  whom  it  is  addressed,  what  the  bill  is ;  that  pay- 
ment of  it  has  been  refused  by  the  acceptor;  and 
that  the  holder  looks  to  the  party  to  whom  notice 
is  given,  for  payment  of  the  amount. 

Secondly.  Thenotice  in  the  present  case  does  not 
state  that  the  bill  had  ever  been  accepted,  nor  that 
the  bill  had  ever  been  dishonoured  j  nor  that  the 
party  giving  the  notice,  looked  to  the  party  to 
whom  it  was  addressed  for  payment  of  it,  on  the 
ground  of  such  dishonour,  nor  even  that  the  bill 
was  due. 

Thirdly.  It  is  perfectly  consistent  with  this  no- 
tice that  the  bill  had  never  been  presented  to  the 
acceptor  at  all,  and  that  the  Plaintiffs  meant  to 
rely  upon  some  legal  excuse  for  the  non-present- 
ment. 

Fourthly.  This  notice  does  not  support  the  ne- 
cessary allegation  contained  in  the  declaration,  that 

•  7  T.  R.  187.;  Bayley  on  Bills,  4th  Ed.  206. 

f  A  question  was  put  to  the  judges  as  to  the  sufHciency  of 
the  notice  of  dishonour,  &c.,  and  their  opinion  (delivered  by 
Park  J.)  was  unanimous  in  the  negative. 
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the  bill  had  been  presented  to  the  acceptor,  who      1834. 
had  refused  payment,'  whereof  the  Defendants  had 
notice. 


The  Lord  Chancellor. — This  is  a  writ  of  error  June  18. 
from  the  Exchequer  Chamber  which  never  ought 
to  have  been  here.  Upon  known  principles  of  law 
and  settled  authorities  no  case  can  be  more  free 
from  doubt.  The  question  is,  Whether  or  not 
a  letter  addressed  to  the  indorser  of  a  bill  of 
exchange,  demanding  payment  and  threatening 
process,  amounts  to  notice  of  dishonour  by  the 
acceptors.  Upon  this  point  a  question  has  been 
put  to  the  judges,  and  they  have  given  their  opi- 
nion that  it  is  not  a  valid  notice  of  dishonour. 
The  point  having  been  settled  by  former  decision, 
I  doubted  if  it  was  right  to  give  the  judges  the 
trouble  of  attending  upon  such  a  question.  (Here 
the  Lord  Chancellor  read  the  letter.)  I  hold 
this  to  be  no  notice  of  dishonour  ;  it  is  a  mere 
demand  for  pa3rment  made  upon  the  indorser,  and 
threat  of  process ;  and  it  is  clear  in  point  of  law, 
upon  settled  authorities,  that  a  mere  demand 
of  payment  does  not  amount  to  a  notice  of  disho- 
nour: upon  this  lawyers,  merchants,  and  notaries 
act  daily.  It  might  seem  superfluous  to  refer  to 
authorities;  but  when  the  contrary  position  is 
maintained  at  length  before  this  House,  it  becomes 
necessary  to  see  whether  the  authorities  relied  on 
justify  the  argument  The  authorities  cited  are, 
Tindalv.  Brown^  1  Term  Rep.  I67.,  and  Bayley  on 
BillSt  p.  206.  4th  edit.  The  case  is  not  an  authority 
for  the  doctrine  of  the  Plaintiffs  counsel ;  and  it  is 
remarkable  that  those  who    signed  the    printed 

VOL.  viir.  3  o 
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1834.       ease  should  not  have  looked  to  the  authority  of 

Hartley  v.  Cflwe,*  the  principle  of  which  decision 

is  precisely  applicable  to  this  case,  and  the  letter 

all  but  identical  in  its  terms.    The  letter  there  was, 

"  I  am  desired  to  apply  to  you  for  the  payment  of 

*<  \50L  due  to  myself,  on  a  draft  by  Mr.  Case  on 

"  Mr.  Case,  which  I  hope  you  will  on  receipt  dis- 

"  charge,  to  prevent  the  necessity  of  law  proceed- 

"  ings,   which  otherwise   will   inmiediately  take 

"  place."     The  Chief  Justice,  on  the  application 

to  set  aside  the  nonsuit,  says,  «*  There  is  no  pre- 

"  cise  form  of  words  necessary  to  be  used  in  giving 

«•  notice  of  the  dishonour  of  a  bill  of  exchange ; 

''  but  the  language  used  must  be  such  as  to  convey 

♦*  notice  to  the  party  what  the  bill  is,  and  that  pay- 

♦*  ment  of  it  has  been  refused  by  the  acceptor.   Here 

"  the  letter  in  question  did  not  convey  to  the  De- 

"  fendant  any  such  notice."    And  upon  this  ground 

the  rule  was  discharged :  yet  the  letter  in  that  case 

is,  if  any  thing,  more  explicit  than  the  letter  now 

in  question.     The  other  authority  quoted  for  the  | 

Plaintiffs  is  Bayley  on  Bills — the  fourth  edition.  I 

If  the  fifth  edition  had  been  referred  to,  at  p.  ^7f  ' 

the  doctrine  would  have  been  found  to  be  tlius 

**  stated :  "  The  notice  ought  to  import  that  the  bill 

**  has  been  dishonoured :  a  mere  demand  of  pay- 

"  ment  and  threat  of  law  proceedings  in  case  of  non- 

**  payment  is  not  sufficient.**    Now  Hartley  v.  Case 

was  not  decided  when  the  fourth  edition  of  Bayley 

was  published.    After  that  decision  expressly  upon 

the  point,  it  ought  not  to  be  aigued  by  counsel, 

that  a  threat  of  process  is  sufficient,  aipon  the 

ground  that  it  shows  by  inference  that  a  default  in 

•  4.  B.  &  C.  399. 


rALMllU 
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the  acceptor  must  have  been  committed.  Where  1834. 
the  law  is  clear  and  settled,  writs  of  error  should  ^^ 
not  be  brought  to  this  House.  If  such  a  practice 
were  encouraged,  the  Court  of  Appeal  would  be 
converted  into  an  instrument  of  oppression.  The 
House  ought  to  mark  its  disapprobation  of  such 
proceedings  by  giving  to  the  Defendant  in  error 
full  costs. 

Judgment  affirmed,  with  full  costs. 


So  9 
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ENGLAND. 

(court  of  exchequer.) 

Roger   Holdsworth,  John  Rob-i 

SON,  Robert  S.  Thompson,  and  V  Appellants; 
William  Wright      -        -        -  J 

Thomas  Lodington  Fairfax   and! 

the  Reverend  Benjamin  Eamon-  V  Respondents. 
SON,  Clerk         -        •        -        -  j 

Under  the  powers  created  by  the  statute  17  Cha.  2.  c*  S.,  F., 
by  his  will  dated  in  1671>  gave  all  the  tithes  ofhay,  com,  grain, 
and  all  other  tithes,  great  and  small,  of  the  parish  of  B^  to  H.F., 
his  heirs,  &c.,  to  the  use  of  a  preaching  minister,  to  be 
nominated  by  H.  F.  and  his  heirs.  Id  1706,  T.  F^  the  de- 
scendant and  heir  of  H.  F.,  conveyed  the  tithes,  with  other 
hereditaments,  in  trust  for  the  pajrment  of  creditors;  and,  upon 
a  bill  in  equity  filed  by  the  creditors,  they  were  sold  under  a 
decree  of  the  Court,  and  in  1716  conveyed  to  R.  F.  and  J.  H. 
(a  trustee  for  R.  F.)»  and  their  heirs,  &c.  in  trust,  as  to  the 
tithes  of  B.,  to  the  use  of  a  preaching  minister  to  be  nominated 
by  R.  F.  and  his  heirs.  J.  H.  survived  R.  F.  and  became  seiied 
of  the  legal  estate,  and  his  descendant  and  heir  in  1826  con- 
veyed the  tithes  of  B.,  &c.  to  T.  L.  F.,  the  heir  of  T.  F.  upon 
the  original  trusts.  Before  this  conveyance  (in  1821),  T.  L.  F., 
who  then  had  the  equitable  estate  in  the  tithes  of  B.,  appointed 
£.  the  preaching  minister  of  B. 

Held,  upon  a  bill  in  equity  by  T.  L.  F.  and  £.,  against  occu- 
piers of  lands  in  B.,  for  an  account  of  tithes,  that  the  title 
derived  under  the  will  of  F.,  and  the  decree  of  sale  for  pay- 
ment of  debts,  was  good  in  equity,  and  the  appointment 
made  by  T.  L.  F.,  before  he  had  the  legal  estate,  valid:  Held, 
also,  under  the  circumstances  stated  in  the  following  report, 
that  the  tithes  of  corn  and  hay  were  due,  except  as  to  certain 
farms  covered  by  a  modus. 

The  Respondents,  in  Easter  Terra,  1826,  exhi- 
bited their  bill  of  complaint  against  the  Appellants, 
and    Matthew    Todd    (since   deceased),    Henry 
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Dotchen,  and  John  Powell,  thereby  stating  that       1834. 
Thomas  Lord  Fairfax  being,  at  the  time  of  making 
the  codicil  therein  after  mentioned,  and  thenceforth 
to  the  time  of  his  death,  seised  or  otherwise  well 
entitled,  for  an  estate  of  inheritance  in  fee  simple, 
of  or  to  all  the  tithes  of  com,  grain,  and  hay,  and 
all  other  tithes  whatsoever,  great  and  small,  arising, 
growing,  and  renewing  within  the  parish  of  Bilbo- 
rough*  and  the  titheable  places  thereof,  duly  made 
and  executed  a  codicil  to  his  last  will,  in  such  man- 
ner as  the  law  requires  for  rendering  valid  devises  of 
freehold  estates,  which  codicil  was  dated  the  1 1th 
of  November,  I67I,  and  thereby  gave  to  Richard 
Stretton,  his  domestic  chaplain,  all  his  tithes  of 
Bilborough  and  of  Sandwash,  in  the  county  of 
York,  for  the  term  of  threescore  years,  if  Richard 
Stretton  should  so  long  live,  provided  he  supplied 
the  office  of  preaching  minister  there,  or  procured 
one  to  do  it ;  and  the  remainder  in  fee  of  the  said 
tithes  he  gave  to  Henry  Fairfax,   of  Oglethorp, 
therein  named,  and  his  heirs  and  assigns  for  ever, 
to  the  use  and  behoof  of  a  preaching  minister,  there 
to  be  nominated  by  the  said  Henry  Fairfax  and  his 
heirs  for  ever ;  and  that  the  said  testator  shortly 
afterwards  died,  without  having  altered  or  revoked 
his  said  codicil,   and  thereupon  the  said  Henry 
Fairfax  (who,  by  the  death  of  Thomas  Lord  Fair- 
fax  without  issue  male,  became  Lord  Fairfax),  be- 
came seised  of  the  said  tithes  and  premises,  subject 
to  the  said  estate  therein  of  the  said  Richard  Stret- 
ton, and  continued  so  seised  to  the  time  of  his 
decease,  and  afterwards  died  intestate  as  to  the 
said  tithes  and  premises ;  and  that  the  same  there- 
upon descended  to  his  eldest  son  and  heir-at-law 
*  Bilbrough  or  Bilburgh. 
30  3 
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1834.       Thomas  Lord  Fairfkx,  who  died  so  seised  thereof 
NOLMwoaTB   '^  ^^^  ™^^  afijresaid;  whereupod  the  same  de- 
9'  scended  to  his  eldest  son  and  beir*at-Iaw  Thomas 

Lord  Fair&Xi  who,  being  so  seised  thereof  to  the 
uses  aforefliaid  by  indentures  of  lease  and  release, 
bearing  date  respectively  the  13th  and  i4th  of  July, 
1716,  for  the  considerations  therein  mentionedi  did 
grant  and  convey  to  Robert  Fairfax,  (the  great 
grandfather  of  the  Respondent),  Thomas  Loding- 
ton  Fairfax,  and  John  Hardwick,  their  heirs  and 
assigns,  (amongst  other  hereditaments,)  all  the  said 
tithes  of  Bilborough  and  of  Sandwish,  otherwise 
Sandwash,  and  the  advowson  or  patronage,  don- 
ation, and  nomination  of  a  preaching  minister  to 
the  parish  church  of  Bilborough  aforesaid,  to  hold 
unto  and  to  the  use  of  the  said  grantees,  their  heirs 
and  assigns  for  ever^  in  trust,  nevertheless,  as  to 
the  said  tithes  of  Bilborough  and  Sandwish  afore-* 
said,  to  the  use  and  behoof  of  a  preaching  minister, 
there  to  be  nominated  by  the  said  Robert  Fairfax 
and  his  heirs ;  and  that  afterwards  by  an  indenture, 
dated  the  18th  of  March,  I7I6  (in  which  the  said 
last-mentioned  indentures  of  lease  and  release  were 
recited),  the  said  John  Hardwick  did  acknowledge 
the  consideration  thereof  to  have  been  paid  by  the 
said  Robert  Fairfax  out  of  his  own  monies,  and 
that  the  name  of  the  said  John  Hardwick  was  used 
therein  in  trust  only  for  the  said  Robert  Fairfax 
and  his  heirs ;  and  the  said  John  Hardwick  cove^ 
nanted  to  codvey  the  premises  therein  mentioned 
accordingly,  so  as  such  conveyances  and  assurances 
for  and  concerning  the  said  tithes  should  be  to  the 
use  of  a  preaching  minister,  there  to  be  nominated 
by  the  said  Robert  Fairfax  and  his  heirs ;  and  that 
the  said  Robert  Fairfax  died  in  or  about  the  y&a 
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1725,  leaving  the  said  John  Hardwick 
viving ;  and  that  the  i^al  estate  of  the  s£ 
and  premises  became  solely  vested  in  the  s 
Hardwick ;  and  that  by  divers  mesne  con^ 
and  assurances  and  other  acts  in  the  law, 
mately  by  indentures  of  lease  and  releas 
respectively  the  19th  and  20th  March,  IJ 
release  being  made  between  William  Park] 
was  the  eldest  son  and  heir-at>Iaw  of 
'Parkins  and  Catherine  his  wife,  the  great  n 
heiress*at-law  of  the  said  John  Hardwick^ 
first  part,  the  Respondent  Thomas  Lodingi 
fax,  of  the  second  part,  and  Jonathan  Gr 
tleman,  of  the  third  part,  for  the  consic 
therein  mentioned  (amongst  and  togetl: 
other  things),  the  said  tithes  of  Bilboroi 
Sandwish,  otherwise  Sandwash,  were  con v 
the  said  William  Parkins  unto  the  Res 
Thomas  Lodington  Fairfax,  his  heirs  anc 
for  ever,  upon  the  same  trusts,  neverthele^ 
the  said  tithes  of  Bilborough  and  SandwisI 
wise  Sandwash,  as  the  said  William  Parki 
the  same,  and  as  were  mentioned  in  the 
part  stated  indenture  of  release,  of  the 
July,  1716 ;  and  that  the  said  advowson  or 
age,  donation  and  nomination,  ofapreaci 
nister  to  the  parish  church  of  Bilborough  af 
previously  to  the  year  18S1,  descended  up 
became  and  was  then  vested  in  the  Res] 
Thomas  Lodington  Fairfax,  the  heir-at-lav« 
said  Robert  Fairfax;   and  that  the  Res] 
Benjamin  Eamonson  then  was,  and  had  bee 
the  year  1831,   the  minister  of  the  said 
church,  to  which  he  was,  in  the  said  yes 
duly  nominated  by  the  said  Respondent 
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18S4.      Lodington  Fairfax,  and  licensed  by  the  Archbishop 
M^/w^TB  ^f  York,  and  had  ever  since  officiated  in  the  said 
9AIKWAX      church  as  minister  thereof^  by  performing  service 
therein  j  and,  during  all  the  time  aforesaid,  the 
Respondent  Benjamin  Eamonson  had  been  and 
then  was  entitled  under  the  trust  aforesaid  to  re- 
ceive all  and  every  the  tithes  arising,  growing,  and 
renewing  within  the  said  parish  of  Bilborough,  and 
the  titbeable  places  thereof;  and  that  all  the  said 
Defendants  then  were,  and  ever  since,  and  also 
long  previously  to  the  appointment  of  the  Respon- 
dent Benjamin  Eamonson  as  minister  as  aforesaid, 
had  been  respectively  the  occupiers  of  divers  farms, 
lands,  and  tenements  in  the  said  parish  of  Bilbo- 
rough, consisting  respectively  of  many  acres  of 
arable,  pasture,  and  meadow  lands ;  and  that  cer« 
tain  payments,  by  composition  or  agreement,  had, 
at  times,  been  accepted  and  taken  by  the  prede- 
cessors of  the  Respondent  Benjamin  Eamonson, 
tlie  former  ministers  of  the  said  church,  or  some  of 
them,  from  the  occupiers  for  the  time  being  of 
the  said  several  farms,  lands,  and  tenements  in 
satisfaction  of  the  tithes  thereof;  and  that  the  Re- 
verend Thomas  Lambe,  the  immediate  predecessor 
of  the  Respondent  Benjamin  Eamonson,  and  who 
was  for  many  years  the  preaching  minister  of  the 
said  church,  accepted  and  received  from  such  occu- 
piers respectively  a  composition  of  5^.  per  acre,  in 
satisfaction  of  the  tithes  thereof;  and  that  the  Re- 
spondent Benjamin  Eamonson,  on  being  nominated 
and  appointed  minister  as  aforesaid,  accepted  and 
received  a  similar  payment  of  5s.  for  every  acre  of 
their  said  farms,  lands,  and  tenements,  in  lieu  of 
the  tithes  thereof,  from  the  said  Defendants  re- 
spectively, until  the  respective  times  therein-afler 
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mentioned;  namely,  from  the  said  Roger  Holds^       I884f. 
wrorth,  until  some  time  in  the  month  of  June,  1823^ 
wrhen  such  composition  was  dissolved,  or  put  an 
end   to,  as  between  the   Respondent  Benjamin 
Eamonson  and  the  said  Roger  Holdsworth,  by  the 
mutual  consent  of  both  parties,  and  from  the  said 
John  Robson,  Matthew  Todd,   Henry  Dotchen, 
Robert  Stephen  Thompson,  William  Wright,  and 
John  Powell  respectively,  until  Michaelmas,  18249 
when  the  said  composition,  as  between  the  said 
Benjamin  Eamonson  and  each  of  the  said  last- 
named  Defendants,  was  put  an  end  to  and  deter- 
mined by  virtue  and  in  consequence  of  notices  in 
writing,  respectively,  signed  by  the  Respondent 
Benjamin  Eamonson,  and  respectively  dated  the 
10th  of  March,  1824,  as  therein  mentioned ;  and 
that  the  Appellants  and  the  said  other  Defendants 
had  had  such  titheable  matters  on  and  from  their 
said  farms  and  lands  as  therein  mentioned ;  and  it 
was  by  the  said  bill  charged  that  the  said  farms, 
lands,  and  tenements,  so  occupied  by  the  Defend* 
ants  respectively,  belonged  to  the  said  testator 
Thomas  Lord  Fairfax,  at  the  time  of  the  date  of 
the  said  codicil,  together  with  almost  all  the  re« 
maining  lands  in  the  said  parish  of  Bilbrough; 
and  that  the  occupiers,  for  the  time  being,  ever 
since  the  death  of  the  said  testator,  of  the  se* 
veral  farms,   lands,   and  tenements  so  occupied 
by  the  said  Defendants  as  aforesaid,  had  respec*- 
tively,  in  each  and  every  year,  paid  or  satisfied  the 
«aid  tithes  of  the  titheable  matters  or  things  had 
by  them  respectively  therefrom  to  the  preaching 
minister  of  the  said  parish  church,  for  the  time 
being,  nominated  and  appointed  by  the  said  Henry 
Fairfax,  and  those  claiming  under  him  ;  but  that. 
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ifi  general  the  tithes  of  the  said  lands  and  tene- 
ments had  not  been  paid  or  taken  in  kind,  but  a 
composition  or  money  payment  in  lieu  thereof  had 
been  agreed  upon  between  the  said  occupiers  for 
the  time  being  and  the  said  preaching  minister,  and 
was  paid  and  satisfied  to  such  preaching  minister. 

Then  followed  a  statement  of  a  suit,  (Fairfax  v. 
Wright)  in  1779,  against  a  former  occupier,  and  a 
decree,  in  1784,  for  an  account  of  tithes  of  Bil- 
borough. 

The  bill  then  further  charged  that  all  and  every 
the  lands  and  tenements,  which  were  at  the  time 
of  the  said  suit  in  the  occupation  of  the  Defendant 
to  that  suit,  were  then,  and  for  some  time  pre- 
viously had  been,  in  the  occupation  of  the  said 
Roger  Holdsworth,  Henry  Dotchen,  and  William 
Wright,  or  some  of  them,  or  of  some  of  the  De- 
fendants thereto ;  and  that  no  other  person  or  per- 
sons than  the  Respondent  Benjamin  Eamonson 
claimed  or  was  entitled  to  the  tithes  of  the  lands 
occupied  by  the  said  Defendants  respectively,  or 
of  any  of  such  tithes ;  and  that  the  Defendants  had 
not,  nor  had  any  of  them,  paid  or  satisfied  all  or 
any  of  the  tithes  of  the  several  titheable  matters 
and  things  had  by  them  respectively,  on  and  from 
their  said  lands,  to  any  other  person  than  the  Re* 
spondent  Benjamin  Eamonson  since  he  became 
such  minister ;  and  that  the  several  Defendants  to 
the  said  bill  of  the  said  Respondents  paid  to  the 
Respondent  Benjamin  Eamonson  and  his  prede- 
cessor the  annual  composition  of  5*.  for  every  acre 
of  land,  in  lieu  of  the  tithes  of  all  the  titheable 
matters  and  things  had  and  taken  by  them  respec- 
tively from  and  off  such  lands,  and  not  in  lieu  of  the 
tithes  of  corn  only ;  and  the  composition  was 
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by  the  Defendants  respectively  for  every  acre  of  i»^34. 
land  in  their  respective  occupation,  in  each  year^ 
whether  they  grew  much  or  little  com,  or  no  corn 
at  all,  thereon,  save  and  except  that  the  Defend^ 
ants,  or  some  of  them,  claimed  and  had  a  deduction 
allowed  to  them  in  respect  of  such  part  of  their  or 
some  of  their  lands  as  consisted  of  plantations  and 
roads,  and  which  they  alleged,  as  the  fact  was, 
produced  no  titheable  matters  or  things  at  all. 

The  bill  prayed  that  the  Defendants  might  be 
decreed  to  come  to  a  fair  and  just  account  with 
the  Respondents  for  the  value  of  the  tithes  of  all 
and  every  the  titheable  matters  and  things,  except 
corn,  had  and  taken  by  them  respectively  from  the 
lands  in  their  respective  occupations ;  and  might 
respectively  pay  to  the  Respondent  Benjamin  Ea- 
monson  what,  upon  taking  such  account,  should 
appear  to  be  due  to  him,  the  Respondents  thereby 
waving  all  pains  and  penalties  which  had  been  in« 
curred  by  the  Defendants  for  subtracting  or  not 
setting  out  such  tithes,  or  any  of  them. 

To  this  bill  the  Appellant  Roger  Holdsworth 
filed  his  answer  on  the  3d  of  May,  1827,  and 
thereby,  amongst  other  things,  stated  >^— 

That  he  believed  that  the  Respondent  Benjamin 
£amondson  had,  ever  since  1821,  officiated  as  min« 
ister  in  the  church  at  Bilbrough,  by  performing 
divine  service  therein  once  only  on  each  Sunday^ 
and  that  such  service  was  generally  performed  only 
in  the  afternoon ;  and  the  Appellant  submitted  that 
the  said  Respondent  Thomas  Lodington  Fairfax 
had  not  a  right  to  nominate  the  said  Respondent 
Benjamin  Eamondson  as  minister  of  the  said 
church  at  Bilbrough ;  and  that  the  said  Re^ondent 
Benjamin  Eamondson   was  not  duly    nominated 
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1834.  thereto,  and  that  he  had  not  been  and  was  not  then 
entitled,  under  the  trust  in  the  said  bill  mentioned, 
or  in  any  other  manner,  to  receive  all  and  every 
the  tithes  arising,  growing,  and  renewing  within  the 
township  of  Bilbrough,  and  the  titheable  places 
thereof,  or  any  part  thereof.  And  the  Appellant 
submitted  that  if  it  should  appear  to  this  Court 
that  the  said  Respondent  Benjamin  Eamonson 
was  duly  nominated  to  be  minister  of  the  said 
church,  yet  that  as  such  minister  he  would  be  en- 
titled only  to  the  tithes  of  com  and  grain  arising, 
growing,  and  renewing  within  the  said  township  of 
Bilbrough. 

The  Defendant  by  the  answer  then  contended 
that  payments  had  been  made  by  way  of  composi- 
tion.   He  then  put  forth  the  substance  of  an  agree- 
ment between  Thomas  Lambe,  the  predecessor  of 
Eamonson,  and  William  Agar  by  way  of  composi- 
tion t-especting  the  tithes ;  but  that  it  was  thereby 
agreed  between  the  parties  thereto,  that  the  said 
agreement  should  not  be  construed  or  taken  in  any 
manner  to  ascertain  or  specify  what  tithes  the  said 
Thomas  Lambe  was  entitled  to  in  Bilbrough ;  the 
said  Thomas  Lambe  insisting  that  he  was  entitled 
to  all  tithes,  both  great  and  small,  arising  on  the 
lands  in  Bilbrough  aforesaid ;  and  the  said  William 
Agar  insisting  that  the  said  Thomas  Lambe  was 
entitled  only  to  the  tithes  of  corn  arising  on  the 
lands  in  Bilbrough  aforesaid,  or  to  some  such  pur- 
port or  effect    That  a  great  part  of  the  lapd  in  the 
occupation  of  the  Appellant  Roger  Holdsworth 
was  part  of  the  estate  of  the  said  William  Agar, 
which  was  included  in  the  said  agreement;  and 
during  the  time  that  he  the  Appellant  occupied 
such  land,  in  the  life  time  of  the  said  Thomas 
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Lambe,  the  last  named  Appellant,  in  respect  of 
such  land,  paid  a  portion  of  the  said  yearly  rent, 
agreed  to  be  paid  by  the  said  William  Agar  to  the 
said  Thomas  Lambe.  But  he  denied  that  Benja- 
min Eamondson,  on  being  nominated  and  appointed 
minister,  accepted  and  received  a  similar  payment 
for  every  acre  of  the  farms,  lands,  and  tenements 
in  his  occupation,  in  lieu  of  the  tithes  of  corn  and 
grain  thereof,  from  the  last  named  Appellant,  until 
the  time  in  the  said  bill  in  that  behalf  mentioned ; 
on  the  contrary,  the  said  Respondent  Benjamin 
Eamondson  demanded  from  the  Appellant  Roger 
Holdsworth  larger  sums  than  he  had  paid  to  the 
said  Thomas  Lambe :  that  believing  the  Respond- 
ent Benjamin  Eamondson  had  been  duly  appointed 
minister,  he  made  some  payments  to  him  ;  and  that 
the  payments  made  by  him,  by  way  of  composition 
or  agreement,  were  all  intended  to  be  in  lieu  of  the 
tithes  of  corn  and  grain  only,  and  not  in  lieu  of 
any  other  tithes,  because  he  was  informed  and  be- 
lieved that  the  minister  was  not  entitled  to  any 
other  tithes. 

That  in  the  month  of  June,  1823,  the  composi- 
tion was  dissolved  by  mutual  consent;  and  that 
in  each  year  since  the  month  of  June,  182S,  he  had 
applied  the  whole  of  the  titheable  matters  and 
things,  growing  upon  his  lands  in  Bilbrough,  to  his 
own  use  and  benefit,  without  paying  the  tithes 
thereof  save  the  tithes  of  corn  and  grain,  which 
he  set  forth  for  the  use  of  the  Respondent  Benjamin 
Eamondson,  believing  at  that  time  that  he,  Benja- 
min Eamondson,  had  been  duly  nominated  minister 
of  the  said  church. 

That  he  believed  that  all  the  tithes  of  his  said 
farms  and  lands,  except  the  tithes  of  corn  and 
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1834.       grain,  either  belonged  to  the  owner  of  such  &nns, 
■o^i^^H    lands,  and  tenements  respectively,  or  that  the  said 
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lands  were  by  composition  real,  or  by  other  lawful 
ways  and  means,  freed,  exempted,  or  discharged 
from  the  payment  of  tithes,  except  the  tithes  of 
com  and  grain  ;  and  he  said  that  he  had  occupied 
some  of  the  lands  which  were  in  his  possession 
upwards  of  S8  years,  and  the  other  lands  in  his 
occupation  he  bad  occupied  for  various  periods  of 
£0,  16,  and  7  years,  or  thereabouts,  and  that  he^ 
the  said  last-named  Appellant,  had  not,  during  any 
part  of  such  time,  paid  any  tithes,  except  the  tithes 
of  corn  and  grain,  to  the  Respondent,  or  to  the 
said  Thomas  Lambe,  or  any  other  minister  of  the 
church ;  and  he  believed  that  no  former  occupier  of 
the  lands  occupied  by  him,  nor  any  other  occupier 
of  lands  within  the  said  township,  had,  in  the  me- 
mory of  any  person  then  living,  paid  any  titlies, 
except  the  tithes  of  corn  and  grain,  to  the  minister 
of  the  said  church ;  and  he  said  that  he  was  the 
owner  of  all  the  lands  in  his  occupation,  and  that 
he,  and,  as  he  believed,  the  several  persons  under 
whom  he  claimed  the  said  lands,  had  retained  for 
tlieir  use  and  benefit,  as  far  as  human  memory  ex- 
tended, the  tithes  of  all  titheable  matters  which  had 
arisen  on  the  said  lands,  except  the  tithes  of  com 
and  grain ;  and  that  the  several  occupiers  of  lands 
in  the  said  township,  during  all  such  time,  had  re* 
tained  for  their  own  use  and  benefit  the  tithes  of  all 
titheable  matters  which  had  arisen  on  the  lands  in 
their  respective  occupations  ;  and  he  submitted  that 
after  such  length  of  possession  of  the  said  tithes  by 
him,  the  last-named  Appellant,  and  those  under 
whom  he  claimed,  the  Respondents  were  not,  nor 
were  either  of  them,  entitled  to  any  relief  against 
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the  last-named  Appellant  in   equity,  until  they      ^^^^ 
.should  have  established  their  title  at  law  to  the 
tithes  demanded  by  the  said  bill,  except  the  tithes 
of  corn  and  grain. 

That  he  believed  that  no  part  of  the  said  lands 
and  tenements,  which  were  at  the  time  of  the  suit 
{Fairfax  v.  Wright)  in  the  occupation  of  Christo- 
pher Wright,  was  ever  occupied  by  the  Appellant ; 
and  said  that  he  claimed  to  retain  for  his  own  bene- 
fit the  tithes  of  all  the  titheable  matters  arising  ou 
the  lands  occupied  by  him. 

He  admitted  that  he  did  pay  to  Thomas  Lambe, 
and  to  Benjamin  Eamondson,  believing  that  he  had 
been  duly  admitted  minister  of  the  said  church,  an 
annual  composition  of  all  the  tithes  to  which  they 
were  entitled,  being,  as  the  said  Appellant  R« 
Holdsworth  submitted,  only  the  tithes  of  corn  and 
grain ;  but  that  the  Appellant  did  not  otherwise  pay 
a  composition  for  every  acre  of  land  in  his  occupa- 
tion in  each  year,  whether  he  grew  much  or  little 
corn,  or  no  corn  at  all,  thereon. 

He  submitted  that  it  appeared  by  the  Respond- 
ent's  own  showing,  by  the  said  bill,  that  the  Re- 
spondent Thomas  Lodington  Fairfax  was  not  the 
person  named,  or  described,  or  entitled,  under  the 
will  of  the  testator  Thomas  Lord  Fairfax  as  a 
trustee  to  nominate  a  preaching  minister  for  the 
church  of  Bilbrough  ;  and  that  at  the  time  that  it 
was  alleged  by  the  said  bill  that  he  nominated  the 
said  Respondent  B.  Eamondson  to  be  minister,  and 
for  many  years  afterwards,  he  had  not  any  legal 
estate  in  the  tithes  alleged  by  the  said  bill  to  be 
devised  by  the  will  of  the  said  Thomas  Lord  Fair- 
fax ;  and  that  if  the  power  of  nominating  a  minister 
were  conveyed  by  the  conveyances  in  the  bill  men- 
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iSSi.       tionedy  that  such  power  was  not  vested  in  the  saict 
Respondent  Thomas  Lodington  Fairfax  at  the  titne 
^  that  it  was  by  the  said  bill  alleged  that  he  nomi- 

nated  the  said  Respondent  B.  Eamondson  to  be 
minister. 

The  Appellant  John  Robson,  and  Matthew 
Todd,  and  Henry  Dotchen,  and  the  Appellants 
Robert  Stephen  Thompson,  and  William  Wright, 
and  John  Powell,  also  put  in  their  joint  and  several 
answer  to  the  bill. 

The  cause  was  heard  on  the  15th,  l6th,  17th| 
18th,  19th,  and  21st  days  of  December,  1829;  and, 
on  the  11th  of  November,  1830,  a  decree  was  made 
to  take  an  account  of  all  and  every  the  titheable 
matters  and  things^  except  corn,  had  and  taken 
by  the  Appellants,  and  Matthew  Todd,  Henry 
Dotchen,  and  John  Powell,  from  the  lands  in  their 
respective  occupations  within  the  parish  of  Bil- 
brough,  except  the  lands,  &c.  And  in  taking  the  ac- 
count the  Master  was  to  make  to  all  parties  all  just 
allowances ;  and  the  usual  directions  were  given 
for  the  production  of  deeds,  books,  papers,  and 
writings,  and  the  examination  of  parties  and  wit- 
nesses; and  it  was  ordered  that  the  Appellants, 
and  the  said  Matthew  Todd,  Henry  Dotchen,  and 
John  Powell,  should  severally  pay  to  Benjamin 
Eamondson  what  the  Master  should  upon  taking 
the  account  find  to  be  due  from  them  respectively, 
for  the  value  of  the  tithes  of  the  titheable  matters 
and  things,  except  corn,  had  and  taken  by  them 
respectively  from  the  lands  in  their  occupation, 
within  the  said  parish  of  Bilbrough. 

The  Respondents,  in  their  answer  to  a  cross-bill 
filed  against  them  by  Roger  Holdsworth,  admitted 
that  Thomas  Lodington  Fairfax  was  not  the  heir- 
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at-law  of  Henry  Fairfax,  and  that  he  did  not  claim 
the  tithes  through  any  consanguinity  between  him 
and  Henry  Fairfax,  and  they  believed  that  the  heir 
of  Henry  Fairfax  was  Lord  Fairfax,  who  then  re- 
sided in  America. 

The  answer  and  deeds,  produced  as  evidence  by 
the  Respondents,  proved,  that  Henry  Fairfax  left 
his  eldest  son,  who  was  aflerwards  Thomas  Lord 
Fairfax,  his  heir-at-law;  that  the  said  tithes  and 
right  of  nominating  a  preaching  minister  descended 
upon  him  ;  and  that  he,  by  an  indenture,  dated  4th 
September,  1706,  for  the  better  securing  the  pay- 
ment of  the  several  sums  to  the  respective  creditors, 
in  a  schedule  thereunto  annexed,  which  amounted 
to  16,695/.  15s.,  conveyed  to  trustees  all  his  lands, 
tenements,  tithes,  rents,  and  hereditaments,  upon 
trust  by  mortgage  or  sale  to  raise  money  for  paying 
certain  debts  therein  mentioned. 

That  Thomas  Lord  Fairfax,  party  to  such  deed» 
died,  having  made  his  will,  by  which  he  devised 
his  real  and  personal  estates  in  trust  for  the  pay- 
ment of  his  debts;  and  afler  his  death  Gerard 
Bothomley  and  others,  who  were  his  creditors,  filed 
their  bill  in  Chancery  against  the  surviving  trustees, 
under  the  last-mentioned  deed  and  will,  and  against 
his  eldest  son  and  heir-at-law,  who  had  then  become 
Thomas  Lord  Fairfax,  to  compel  a  sale  of  the' trust 
estates  for  the  payment  of  their  debts.  That  a  sale 
was  decreed  ;  and  at  such  sale  Robert  Fairfax, 
under  whom  the  Respondent  Thomas  Lodington 
Fairfax  claims,  was  the  best  bidder  for  and  pur- 
chaser of  part  of  the  hereditaments ;  and  that  by 
indentures  of  lease  and  release,  dated  the  ISth  and 
14th  of  July,  1716,  the  parties  of  the  first  part  did 
grant  and   release   to    Robert  Fairfax  and  John 
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18H4.  Hardwicke  (by  the  special  direction  and  appoint- 
ment of  Robert  Fairfax),  their  heirs  and  assignees, 
the  manors,  or  reputed  manors,  of  Bilbrough  and 
Sandwith,  alias  Sandwath,  and  the  whole  estate 
there,^  as^  therein  particularly  described,  and  also 
the  tithes  of  Bilbrough  and  Sandwith,  and  the  ad- 
vowson  or  patronage,  donation,  and  nomination  of 
a  preaching  minister  or  curate  of  the  parish  church 
of  Bilbrough  aforesaid,  and  all  other  messuages, 
lands,  tenements,  tithes,  obventions,  oblations,  and 
hereditaments,  &c.,  within  the  manors,  or  reputed 
manors,  of  Bilbrough  and  Sandwith ;  in  trust,  never- 
theless, as  to  the  tithes  of  Bilbrough  and  Sandwith, 
to  the  use  and  behoof  of  a  preaching  minister, 
there  to  be  nominated  by  Robert  Fairfax  and  his 
heirs: 

That  Robert  Fairfax  died  in  the  lifetime  of  John 
Hardwicke;  and  thereupon  all  the  estates,  here- 
ditaments, and  premises  which  were  conveyed  to 
Robert  Fairfax  and  John  Hardwicke  became 
vested  in  John  Hardwicke  as  the  survivor,  and 
continued  to  be  vested  in  him  and  his  heirs  until 
the  21st  of  March,  1826,  which  was  between  four 
and  five  years  after  the  time  that  the  Respondent 
Thomas  Lodington  Fairfax  nominated  the  other 
Respondent  to  be  the  preaching  minister  of  Bil- 
brough : 

That  by  indentures  of  lease  and  release,  which 
are  dated  the  20th  and  21st  of  March,  1826,  Wil- 
liam Parkins,  the  heir-at-law  of  John  Hardwicke, 
conveyed  to  the  Respondent  Thomas  Lodington 
Fairfax  the  estates,  hereditaments,  and  premises 
which  were  conveyed  to  Robert  Fairfax  and  John 
Hardwicke  by  the  indentures  of  the  14fth  of  July, 
1716,  upon  the  same  trusts,  nevertheless,  as  to  the 
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tithes   of  Bilbrough   and  Saadwith,  as  William       1854. 
Parkins  held  the  same,  and  as  particularly  men- 
tioned in  the  indenture  of  the  14th  of  July,  I7I6. 

That  the  grant  of  tithes  in  Bilbrough  and  Sand- 
with,  which  was  produced  in  this  cause  on  the 
behalf  of  the  Respondents,  and  under  which  they 
alleged  that  the  first  Thomas  Lord  Fairfax  became 
entitled  to  the  tithes,  devised  by  the  codicil  to  his 
will,  was  a  grant  made  by  King  Edward  VI.,  by 
letters  patent  in  the  7th  year  of  his  reign,  to  John 
Wright  and  Thomas  Holmes ;  which  grant  was  of 
"  all  those  our  tithes  of  com,  grain,  blades,  hay, 
**  wool,  and  lambs,  and  all  our  tithes  whatever, 
**  annually,  and  from  time  to  time,  growing,  coming, 
•*  and  renewing  in  Drynghouses,  Knapton,  and 
"  Bilburgh,  in  the  county  of  the  city  of  York,  then 
"  or  lately  in  the  tenure  of  Sir  Leonard  Beckwith, 
"  Knight,  to  the  late  priory  of  the  Holy  Trinity, 
"  within  the  said  city  of  York,  formerly  belonging 
**  and  appertaining.** 

That  the  lease  to  Sir  Leonard  Beckwith,  by 
which  he  held  the  tithes  which  belonged  to  the 
late  priory  of  the  Holy  Trinity,  was  from  King 
Henry  VIH.,  and  bears  date  the  5th  of  July,  in 
the  28th  year  of  his  reign  ;  and  by  it  he  demised  to 
Leonard  Beckwith,  Gent,  all  the  tithes  of  corn  and 
hay  of  Drynghouses,  Knapton,  and  Bilburgh,  and 
also  all  the  tithes  of  certain  closes  within  the  lord- 
ship of  Sandwith,  also  all  oblations  within  the  parish 
church  of  St.  Nicholas  in  York,  together  with  a 
close  called  Moscarre,  otherwise  Moscroft,  which 
then  lately  belonged  to  the  late  priory  of  the  Holy 
•  Trinity  in  York,  which  was  suppressed  and  dis- 
solved by  the  authority  of  parliament ;  to  hold  all 
the  said  premises,  to  the  said  Leonard  Beckwith 
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1834<.  and  his  assigns^  for  21  years  from  the  feast  of  the 
Annunciation  of  the  blessed  Virgin  Mary,  then  last, 
»•  paying  yearly  to  the  said  Lord  the  King,  his  heirs 
and  successors,  15/,  5s.  lO^d.:  namely,  for  the 
tithes  of  corn  and  hay  of  Drynghouses,  40^.;  for 
the  tithes  of  corn  and  hay  at  Knapton,  60^.;  and  for 
the  tithes  of  corn  and  hay  of  Bilburghe,  61. 10s.; 
and  for  the  tithes  of  the  aforesaid  closes,  within 
the  lordship  of  Sandwith,  30^. ;  and  for  the  obla- 
tions within  the  parish  of  St  Nicholas,  19^.  2^.; 
and  for  the  aforesaid  close  of  land,  called  Moscarre 
close,  26^ : 

That  the  accounts  of  ministers  or  collectors  of 
the  rents  belonging  to  the  crown,  arising  from  the 
possessions  which  belonged  to  the  said  priory  of 
the  Trinity,  for  the  29th  year  of  the  reign  of  King 
Henry  VIII.,  and  for  several  years  afterwards, 
were  produced,  in  all  of  which  the  ministers  or  col- 
lectors stated  that  they  received  13L ;  for  the  farm 
of  the  tithes  of  corn  of  Drynghouses,  405,,  Knap- 
ton,  60^.,  Bilburgh,  6/.  10^.,  and  of  certain  closes, 
30^.,  within  the  lordship  of  Sandwith,  late  in  the 
hands  of  the  late  prior  and  convent,  and  then  in 
the  tenure  of  the  said  Sir  Leonard  Beckwith. 

The  bill  of  particulars  by  which  John  Wright 
and  Thomas  Holmes  applied  to  purchase,  and 
purchased,  the  tithes  of  Bilbrough  from  King  Ed- 
ward VI,,  and  in  consequence  of  which  the  letters 
patent  to  John  Wright  and  Thomas  Holmes  were 
made,  was  as  follows  :  — 

This  bill,  made  the  14th  of  March,  in  the  7th 
year  of  the  reign  of  our  sovereign  lord  Edward 
VI.,  by  the  grace  of  God,  King  of  England, 
France,  and  Ireland,  Defender  of  the  Faith,  and  of 
the  Church  of  England  and  Ireland,  in  earth,  the 
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supreme  head,  witnesseth,  that  we,  John  Wright 
and  Thomas  Holmes,  do  require  to  purchase  of  the 
King's  Majesty  the  messuage,  lands,  tenements, 
and  hereditaments  contained  and  specified  in  the 
particulars  and  rates  hereunto  annexed,  being  of 
such  clear  yearly  value  as  in  the  same  particulars 
and  rates  is  expressed.  In  witness  whereof,  to  this 
present  bill,  we  have  subscribed  our  names  and  put 
our  seals  the  day  and  year  aforesaid. 

County  of  York.  —  Parcel  of  the  possessions  of 
the  priory  of  the  Holy  Trinity  within  the  city  of 
York.  Tithes  of  Drynghouses,  Knapton,  and  Bil- 
borough,  in  the  said  county  of  York,  are  valued  in 
the  farm  of  the  tithes  of  Drynghouses, " 
40^.,  Knapton,  60^.,  and  Bilbourghe,  6L 
10S.J  late  in  the  hands  of  the  late  prior 
and  convent  of  the  late  priory  aforesaid, 
so  demised  to  Sir  Leonard  Beckwith, 
Knight,  by  indenture  as  it  is  said,  ren- 
dering therefore  at  the  times  of  St.  Martin 
in  the  winter  and  Pentecost  equally,  by 
the  year. 

17th  January,  in  the  6th  year  of  King  Edward 
VI.,  for  John  Wright,  servant  of  Sir  Robert 
Bowes,  Knt 

The  King's  Majesty  to  discharge  the  purchaser 
of  all  incumbrances,  except  leases  with  the  cove- 
nants thereof. 

The  tenure  in  socage. 

The  purchaser  to  have  the  issues  from  Michael- 
mas last  past. 

The  advowsons  of  the  vicarages  aforesaid  to  be 
excepted  from  the  purchaser,  if  any  such  be. 

Terriers  of  Bilbrough  were  also  produced,  dated 
in  the  years  1716,  17*3,  and  1748,  in  all  of  which 
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1884.      the  devise  by  the  codicil  of  the  first  Thomas  Lwd 

B^i^^^w    Fairfax  was  stated,  an^  in  all  of  which  it  was  also 

«-  stated  that  Bilbrou^h  was  a  curacy  that  had  no 

dwelling-house,  nor  offerings,  nor  petty  tithes,  nor 

glebe-land,  belonging  to  it,  but  a  small  church- 

f ard,  which  was  let  for  2s.  6d.  yearly. 

The  appeal  was  against  the  decree  *,  except  as  to 
the  dismissal  of  the  bill  respecting  the  tithes  of  land 
called  Moscars,  &c. 


For  the  Appellants,  Mr.  Agar  and  Mr.  Koe. 
For  the  Respondents,  Mr.  Simkinson  and  Mr. 
Duckworth. 


For  the  Appellants. 

The  devise  by  the  codicil  of  Thomas  Lord 
Fairfax,  in  I67I,  of  his  tithes  in  Bilborough 
and  Sandwith  to  the  use  and  behoof  of  a  preaching 
minister  there,  to  be  nominated  by  Henry  Fairfex 
and  his  heirs,  is  a  charitable  trust,  to  be  executed 
by  Henry  Fairfax  and  his  heirs  only  t ;  such  trust 
of  the  tithes,  and  the  right  of  nomination  of  a 
preaching  minister,  were  not  saleable  by  him  or 
his  descendants  for  any  pecuniary  consideration ; 
they  could  not  be  conveyed  by  Thomas  Lord  Fair- 
fax the  younger,  by  the  deed  of  the  4th  of  Septem- 
ber, 1706,  for  the  payment  of  his  debts,  or  be  de- 
vised by  his  will  for  the  payment  of  his  creditors : 
the  suit  in  Chancery,  which  was  instituted  by  his 
creditors  to  obtain  the  sale  of  his  estates  for  the 

*  See  tae  judicial  argument  of  Sir  W.  Alescander  L.  C.  B. 
1  Youngs,  p.  88. 

t  AU.'Gen.  v.  Rig^,  3  P.  W.  US. ;  Att.'Gen.  ▼.  Leake, 
ib.  note;  Albemarle  Y.Rogers,  2  Ves.  J.  477-;  Att.-Gen.  ▼• 
Brentwood  School,  3  B.  &  Ad.  59. ;  and  the  nomination  must 
be  exactly  performed ;  Ait.^Gen.  v.  Scott,  1  Ves.  Sen.  412. 
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payment  of  their  debts,  could  not  affect  t 
of  Bilborough  and  the  nomination  of  a  mil  i 
which  he  was  only  a  trustee:  the  consii 
which  was  paid  by  Robert  Fairfax  for  the 
ance  to  him  by  the  deeds  of  the  13th  ii 
July,  1716,  was  for  the  benefit  of  the  cred 
other  persons  having  demands  on  the  : 
Thomas  Lord  Fairfax :  the  trustees  \^ 
appointed  to  pay  his  debts  were  the  princ 
sons  who  conveyed  such  tithes  and  right  c 
ation  of  a  minister  to  Robert  Fairfax  i 
Hardwicke.  It  is  a  rule  of  courts  of  eqi 
a  trustee  shall  not  derive  any  benefit  to 
from  his  trust  If  he  were  permitted  to 
estate  in  the  tithes  and  the  right  of  nomini 
a  pecuniary  consideration,  such  sale  would 
trary  to  the  trust ;  and  the  persons  fo 
advantage  the  trust  was  intended  would 
to  be  sufferers  by  the  sale.* 

If  the  tithes  and  power  of  appointing  i\ 
ing  minister  had  passed  by  the  conve;, 
Robert  Fairfax  and  John  Hardwicke,  t 
would  have  been  vested  in  the  heir  of  Joli 
wicke,  in  the  year  1821,  at  the  time  when 
spondent  Benjamin  Eamonson  was  nomii 
be  preaching  minister  at  Bilborough,  and 
years  afterwards.  When  an  advowson  is  c: 
to  a  trustee  or  mortgagee,  it  is  necessary 
nomination  and  presentation  to  the  benefic 
be  made  by  the  person  in  whom  the  legal 
vested,  and  not  by  the  person  who  is  en 
the  beneficial  interest.  The  Respondent  I 
Eamonson  was  never  nominated  to  be  the 

*  Case  of  Magdalen   College,  1 1    Rep.  77.  a. ;  j 
Case,  7  Rep.  12.  a. 
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1834.  ing  minister  at  Bilborough  by  the  heir  of  John 
H^wotLTH  Hardwicke.  The  tithes  and  the  right  of  noinin- 
ation  of  a  preaching  minister  were  not  conveyed 
to  the  Respondent  Thomas  Lodington  Fairfax 
until  the  21st  March,  1826;  and  there  did  not  be- 
come  due  from  the  Appellants  any  tithes  whatever 
in  Bilborough  between  that  time  and  the  9th  of 
May,  1826,  when  the  Respondents  filed  their  bill 
in  this  cause.  The  decree  has  directed  the  Ap- 
pellants to  account  for  and  pay  to  the  Respondents 
tithes  for  a  longer  period  than  the  time  to  which 
the  Respondents  are  entitled  to  such  tithes. 

The  devise  by  the  codicil  is  only  of  a  portion  of 
tithes,  and  not  of  a  rectory,  or  of  a  benefice,  which 
entitles  the  possessor  to  tithes ;  it  is  incumbent 
upon  any  person,  and  more  especially  a  layman, 
who  claims  a  portion  of  tithes,  to  prove  clearly  to 
what  monastery  or  other  ecclesiastical  body  such 
tithes  belonged,  of  what  such  portion  of  tithes 
consisted,  and  in  what  manner,  and  by  what  con- 
veyances, the  person  claiming  such  tithes  derives 
his  title  thereto* ;  or  that  such  such  person  should 
establish  his  title  to  such  tithes  in  a  court  of  law 
before  he  is  entitled  to  an  account  respecting  such 
tithes  in  a  court  of  equity.  It  appears  from  the 
several  ministers'  or  collectors*  accounts,  which  con- 
tain  an  account  of  all  the  tithes  and  hereditaments 
to  which  the  priory  of  the  Holy  Trinity  in  York 
was  entitled,  that  the  only  tithes  to  which  such 
priory  was  entitled  in  Bilborough  were  the  tithes 
of  corn,  which  were  then  of  the  yearly  value  of 
6L  105.,  and  were  in  the  tenure  of  Sir  Leonard 
Beckwith.  The  bill  of  particulars  by  which  John 
Wright  and  Thomas  Holmes  required  to  purchase, 
♦  Norhury  \,  Meade,  3  Bligh,0.  S.  211 
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and  did  purcliase,  the  tithes  of  Bilborough  fi 
Crown  described  the  tithes  to  be  the  tithes 
and  to  be  of  the  yearly  value  of  6/,  10^.,  an 
demised  to  Sir  Leonard  Beckwith  at  that  re 
although  King  Edward  the  Sixth,  by  his 
patent,  gives  and  grants  to  Wright  and  Ho 
those  his  tithes  of  corn,  grain,  blades,  ha 
and  lambs,  and  other  his  tithes  whatsoever 
in  Bilborough,  then  or  lately  in  the  tenur 
Leonard  Beckwith,  formerly  belonging  to 
priory  of  the  Holy  Trinity,  in  the  city  c 
yet  where  a  bill  of  particulars  has  been 
which  shows  what  tithes  the  parties  agreed 
chase  from  the  Crown,  courts  of  equi 
construed  letters  patent  granted  in  pi 
thereof  not  to  extend  to  more  tithes  thi 
mentioned  in  the  bill  of  particulars.  The 
of  the  letters  patent  to  Wright  and  Holmes  i 
of  all  the  tithes  in  Bilborough,  then  or  latel 
tenure  of  Sir  Leonard  Beckwith,  to  the  lat 
of  the  Holy  Trinity  formerly  belonging,  an 
all  tithes  whatever.  It  appears  by  the  lea; 
Leonard  Beckwith,  which  had  not  expiree 
date  of  the  letters  patent,  that  the  only  ti 
mised  to  him  were  the  tithes  of  com  and  ha 
lately  belonged  to  the  priory  of  the. Holy  ' 
and  all  the  ministers'  or  collectors'  accc 
the  priory  of  the  Holy  Trinity  state,  tl 
priory  was  entitled  only  to  the  tithe  of 
Bilborough  j  therefore,  if  the  Respondei 
entitled  to  any  tithes  in  Bilborough,  it  woi 
the  tithe  of  corn  only ;  but  the  decree  has 
the  Appellants  to  account  to  them  for  a 
whatever,  which  far  exceed  all  the  tithes  m^ 
in  the  letters  patent. 
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1834.  Neither  the  decree  nor  the  evidence  in  Guy 

Fairfax's  suit  are  evidence  in  this  suit,  because  the 
parishioners  were  not  parties.  The  defence  was  a 
modus.  The  evidence  also  of  the  title  in  that  case 
was  improperly  admitted.  Lord  Peterborough  v. 
Germain,  3  B.  P.  C.  539- ;  Byam  v.  Booth,  S  Ea 
&  Y.  717.  note ;  Everard  v.  Aston,  3  B.  P.  C.  561. 

For  the  Respondents*,  Mr.  Simpkinsm  and 
Mr.  Duckworth. 

The  question  as  to  the  right  of  nomination 
depends  on  two  circumstances:  1.  Whether  pro- 
perty of  this  nature  is  alienable  at  law?  S.  As 
to  what  they  call  the  legal  estate,  whether  it  is  not 
in  efiect  a  legal  right  of  nomination  ? 

As  to  the  first,  what  difference  is  there  between 
this  ecclesiastical  benefice  and  an  advowson  or  a 
vicarage? 

In  1716,  the  Court  of  Chancery  directed  this 
benefice  to  be  sold,  and  in  I784  decreed  the  tithes 
to  the  alienee.  This  was  not  a  mere  charitable 
trust :  the  right  of  nomination  was  not  given  to 
Henry  Fairfax  as  a  charitable  trust,  but  was  property 
in  him,  just  as  an  advowson  would  have  been.  This 
was  not  the  case  of  a  foundation  by  Thomas  Lord 
Fairfax :  he  was  rector,  or  at  least  seised  of  all 
the  tithes.  I7  C.  2.  c.  3.  §  7.  The  will  of  Lord 
Fairfax  clearly  shews  that  there  was  an  impropriate 
rectory. 

As  to  the  second  point,  the  legal  estate  in  the 
benefice,  or  the  legal  right  of  nomination,  is  re- 
served to  Robert  Fairfax  and  his  heirs.  Robert 
Fairfax  having  the  right  of  nomination,  has  the 
legal  right  of  nomination.     It  is  different  from  the 

•  This  argument  is  very  shortly  reported.  It  will  be  found 
more  at  length,  in  chief  and  in  reply,  in  1  Yo.  p,  79. 
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case  of  a  presentation  to  the  living,  ^ut  suj 
it  was  not  a  legal  right,  a  court  of  equity 
order  the  trustee  to  present  the  nominee 
person  having  the  equitable  right.  Serjeant 
Case^  1  Strange,  403.  The  Plaintiffs,  even 
had  an  equitable  title  only,  might  have  fil* 
bill  for  tithes.  The  main  point  is,  wha 
passed  by  Lord  Fairfax's  will  ?  The  tithe 
rectory  were  vested  in  the  priory  of  the  H 
nity  at  York.  Pope  Nicholas's  Taxation,  th 
Rolls,  and  the  Inquisition,  as  to  the  posse 
the  alien  priors,  all  prove  that  the  ecclesia 
the  priory.  That  ecclesia  means  rectory 
from  Fitz.  Nat.  Brev.  title  Qmre  Impedit^ 
A  similar  inference  is  to  be  drawn  fro 
Westminster,  2  St.  1.  c.  \5.  In  48  £dw.  t 
tory  was  vested  in  the  prior  of  the  Holy  ' 
Did  the  priory  ever  part  with  it  ?  We  find  i 
that  it  did ;  and  at  all  events  the  tithes  c 
and  perhaps  of  hay,  came  to  the  Crown, 
these  tithes,  other  than  corn  and  grain,  cc 
have  been  granted  to  a  layman ;  they  mui 
remained  in  the  priory.  There  was  a  salai 
per  annum  paid  by  the  Crown  to  the  m 
if  the  Crown  had  the  small  tithes,  it  was  b< 
provide  a  minister ;  but  if  it  had  only  th 
tithes  it  was  not  bound* 

The  authorities  for  the  several  points  w 
to  pleading  and  title,  Craybome  v.  Tayhr^  i 
650.  i  Lowther  v.  Bolton,  3  Gwill.  1 120.  ; 
V.  Legh,  1  Bli.  N.  S.  306.  That  the  inter 
assignable,  Attor.  Gen.  v.  Flayer,  2  Vem 
Atfor.  Gen.  v.  Brentwood  School,  SB.  k  A 
1  Mylne  &  K.  376.     Upon  the  question  as 


HOLMWOETH 

V. 

rxlKTAX, 


906  CASES   IN    THE    HOUSE   OF   LORDS 

1834.       legal  estate,  I7  Vin.  Ab.  SOO.  E.  2.  pi.  152.  and 
314.  e/  seq.     Upon  questions  between  mortgagor 
'v.  and  mortgagee,  I7  Vin.  Ab.S24.    As  to  claim  of 

tithes  upon  the  equitable   title,  Glegg  v.  Legh^ 

1  Bli.  N.  S.  302. ;  Cherry  v.  Legh,  ib.  306.  That 
an  impropriator  df  small  tithes  is  bound  to  main, 
tain  a  minister,  Bonsey  v.  Lee^  1  Vem.  247. ;  1 E. 
&  Y.  548.    As  to  curates,  ad  mensam  monackorum, 

2  Burn.  Eccles.  Law,  53.  As  to  settling  tithes  on  cu* 
rate,  17Cha.2.  c.3.,  thstgarba  may  extend  to  hay, 
Barsdale  v.  Smithy  Cro.  Eliz.  633. ;    OgUmder  v. 
Lord  Pomfret,  3  E.  &  Y.  1312. ;  to  hay  and  flax, 
Litt.  Rep.  263.,  1  E.  &  Y.  369. ;   to  green  peas 
and  beans,  Sims  v.  Bennetl,    3  Gwill.  882. ;  to 
wood,  BaskerviUe  v.  Clarke^  4  Gwill.  I567.;  to 
seeds,  Dawes  v.  jBenn,  1  Barn.  &  Cres.  151.  \  to 
agistment,  lUingworth  v.  Leghy  4  Gwill.  1615.  As 
to  the  king's  grant,  1  Edw.  6.  c.  8.,  7  Edw.  6.  c.S.; 
Dickinson  v.  Reade^  1  GwiQ.  358. ;   Anon.  Dyer, 
269.  a.  id.  350.  b. ;  Barker  v.  Bacon^  Cro.  Jac  48.; 
The  Queen  v.  Lewis^  1  Leon.  11 9.     As  to  pre- 
sumption of  farther  grant,  Beddle  v.  Beards  12  Co. 
4.  b. ;  Mayor  qfHtdl  v.  Horner^  Cowp.  102. ;  Saw- 
bridge  V.   Benton,  2  Anstr.  372. ;    Goodtitk  v. 
Baldwin,  11  East,  488. ;  Gibson  v.  Clarke,  1  Jac. 
&  W.  159.    On  the  questions  of  evidence,  Scott  v. 
AUgood,  4  Gwill.  1369.  1372.     Decree  for  tithes 
against  one  occupier  good  against  another,  Trom 
V.  Chaloner,  3  Gwill.  1237.   As  to  the  eflfect  of  de- 
positions,  1  Phill.  Ev.  364. ;  Freeman  v.  Phill^t 
4  M.  &  S.  486. 

The  decree  was  affirmed. 


ON   APPEALS   AND    WRITS   OF   ERROR. 


ENGLAND. 
(court  of  chancery.) 

Thomas  Lewis,  Esq.  and  Robert  1    .      „    ^ 
A  o  \  Appellants; 

Andrew  Stevens       -        -        .  J    ^^  ' 

William    Bridgman  the  Younger  1 
and  John  Lewis  Mallet      -     .  J       ^^ 

To  a  bill  in  equity  by  L.  and  his  lessee  against  an  occupier  of 
lands,  stating  a  seizure  of  the  corn,  grain,  hay,  and  grass, 
yearly  arising  within  a  certain  district  or  portion  of  land  in 
the  parish  of  C,  and  praying  an  account  of  clover,  vetches* 
and  other  grasses  cut  green,  tlie  Defendant  pleaded  that  he 
was  not  seised  of  any  tithes  within  the  parish  of  C,  except 
such  as  belonged  to  the  parsonage  of  Cannon  (the  district, 
&c.),  which  was  an  impropriate  rectory,  to  which  the  tithes 
of  clover,  &c.  cut  and  taken  without  being  made  into  hay 
did  not  belong,  &c.  Issue  being  taken  upon  this  plea,  the 
Vicar  of  C  (not  being  a  party  to  the  suit)  was  examined  as  a 
witness,  and  deposed  that  there  was  no  endowment ;  that  he 
was  entitled  to  the  small  tithes,  and  that  he  had  always  re- 
ceived a  money  composition  for  the  small  tithes,  including 
the  parsonage  of  Cannon. 

The  bill  was  dismissed,  and  the  decretal  order  affirmed  on 
appeal. 

On  the  28th  of  June,  1824,  the  Appellants  filed 
their  original  bill  of  complaint  in  the  Court  of 
Chancery  against  Sir  Samuel  Young,  Bart,  The 
bill  stated  that  the  Appellant  Thomas  Lewis  was 
in  and  prior  to  the  3d  of  May,  1815,  and  had  been 
for  several  years  before  that  time,  and  had  ever 
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18S4.       since  continued  to  be  seised  of  and  well  entitled 
'"^^^^      to  the  tithes  of  corn,  grain,  hay,  and  grass,  yearly 


■RroaAAN. 


arising,  renewing,  and  increasing  within  a  certain 
well  known  district,  or  portion  of  land,  within  the 
parish  of  Cookham,  in  the  county  of  Berks,  which 
is  called  by  the  name  of  the  lower  division  of  the 
parish  of  Cookham,  and  which  district  was  bounded 
as  therein  particularly  mentioned :  that  by  an  in- 
denture, bearing  date  on  or  about  the  said  3d  of 
May,  18159   and    made  between    the  Appellant 
Thomas  Lewis  of  the  first  part,  Thomas  Waghorne 
therein  described  of  the  second  part,  and  the  Ap- 
pellant Robert  Andrew  Stevens  of  the  third  part, 
it  was  witnessed  that  the  Appellant  Thomas  Lewis 
thereby  demised  unto  the  Appellant  Robert  An- 
drew Stevens  all  the  aforesaid  tithes,  to  which  the 
Appellant  Thomas  Lewis  was  so  entitled  as  afore- 
said, with  others,  by  the  description  of  all  that 
parcel  of  tithes  of  com,  grain,  hay»  and  other  tithes 
whatsoever  appertaining  or  in  anjrwise  belonging 
to  the  parsonage  of  Cannon  in  Codkham,  in  the 
county  of  Berks,  coming,  increasing,  renewing,  or 
growing  in  and  upon  all  the  lands,  arable,  meadow, 
and  pasture  ground  whatsoever,  lying  and  being 
within  the  parish  of  Cookham  aforesaid,  and  within 
the  limits,  precincts,  and  boundaries  therein  before 
mentioned;   to  hold  the  same  and  certain  other 
hereditaments  thereby  demised  unto  the  Appellant 
Robert  Andrew  Stevens,  his  executors,  adminis- 
trators,  and  assigns,  from  the  date  thereof,  until 
the  29th  of  September  then  next,   at  the  rent 
therein  mentioned ;  and  to  hold  the  same  unto  the 
said  Appellant  Robert  Andrew  Stevens,  from  the 
said  29th  of  September  then  next,  for  the  term  of 
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tthirteen  years^  at  the  rent  therein  mentiom 
that  under  and  by  virtue  of  the  said  inde 
demise  the  Appellant  Robert  Andrew  Ste 

'Came  entitled  to  the  tithes  of  corn  and  gn 

tand  grass,  yearly  arising,  growing,  renewi 
increasing  on  all   the  land  situate   with 

'part  of  the  said  parish  of  Cookham,  or  the  t 
places  thereof,  as  was  or  were  comprisec 
the    limits,    precincts,     and    bounds    af< 
that  the  said  Sir  Samuel  Young  had,  in  tl 
18120,  18@1,  1822,  1823,  and  ]8«4,  held  ar 
pied,  and  that  he  then  continued  to   h< 
occupy,  a  certain  farm,  or  portion  of  arab 
dow,  and  pasture  land,  situate,  lying,  an 
within  the  said  parish  of  Cookham,  or  the  t 
places  thereof ;  great  part  whereof  was  co 
within  the  precincts  and  bounds  in  the  saic 
ture  mentioned  and  described ;  the  tithes 
were  thereby  demised  to  the  Appellant  Rol 
drew  Stevens  as  aforesaid,  containing  in  th  \ 
162  acres  of  land,  statute  measure,  or  then: 
of  which  134 A.  Or.  37 p.,   or  thereabout! 
situate  within  the  precincts  of  the  lands,  th 
whereof  were  demised  to  the  Appellant 
Andrew  Stevens  as  aforesaid ;  and  that  the 
Samuel  Young  had  in  each  of  the  said  year 
1821,  1822,  1823,  and  1824,  or  in  some 
years,  cut  and  taken  from  his  farm  and  lar 
ate  within  the  boundaries  aforesaid  large  qiii 
.of  clover,  tares  or  vetches,  meadow  and  ry 
and  other  grasses,  which  he  had  from  time 
carried  away,  without  making  the  same  ir 
and  that  he  had  carried  off  part  thereof  w 

•  the  swathe,  and  other  part  thereof  whilst  in 
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I8a4.       and  the  Appellants  submitted  that  the  tithe  of  all 
LBwu        such  clover,  tares  or  vetches,  and  grasses  so  cut 
BEiMMAN.     ^"^  taken  away  by  the  said  Sir  Samuel  Young, 
ought  to  have  been  set  out  to  the  Appellant  Robert 
A.  Stevens,  as  such  lessee  as  aforesaid,  or  that  a 
full  compensation  for  the  same  ought  to  have  been 
paid  to  the  said  Appellant ;  but  the  said  Sir  Samuel 
Young  had  taken  the  tithes  of  all  the  said  titheable 
matters  and  things  aforesaid,  and  converted  the 
same  to  his  own  use,  without  setting  out  the  same 
to  the  Appellant  Robert  Andrew  Stevens,  as  such 
lessee  as  aforesaid,  and  without  making  to  the  said 
Appellant  any  allowance   or   satisfaction  for  the 
same ;  and  that  the  said  Appellants  had  frequently 
requested  the  said  Sir  Samuel  Young  to  account 
with  the  Appellant  Robert  Andrew  Stevens  for  the 
value  of  the  several  titheable  matters  and  things  so 
subtracted  by  him  as  aforesaid,  or  to  make  to  the 
said  Appellant  a  full  recompense  or  satisfaction  for 
the  same ;  and  the  Appellants  charged  that  the 
said  Sir  Samuel  Young  had  refused  to  comply  with 
such  requests,  alleging  that  the  Appellant  Thomas 
Lewis  was  at  the  time  of  making  such  indenture  of 
demise  only  entitled  to  the  tithe  of  hay  within  the 
said  district,  and  that  in  the  said  Appellants'  title 
deeds  tithe  of  grass  was  not  conveyed  to  the  said 
Appellant  by  name,  but  tithe  of  hay  only ;  and  the 
Appellants  further  charged,  that  by  law  the  person 
who  was  entitled  to  the  tithe  of  hay  was  entitled 
to  the  tithe  of  all  clover,  tares  or  vetches,  and 
grasses  of  every  description,    severed  from  the 
ground  by  the  hand  of  man,  from  the  moment  the 
same  was  so  severed ;  and  that  if,  as  the  said  Sir 
Samuel  Young  at  times  pretended,  he  had  given 
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part  of  such  clover,  tares  or  vetches,  and  grasses  16S^. 
to  husbandry  horses,  he  had  at  the  time  upon  his 
said  farm  and  lands  sufficient  provender  or  food, 
or  in  case  he  had  not  sold  or  disposed  thereof,  he 
might  have  had  upon  his  said  farm  and  lands  suffi- 
cient provender  or  food  fit  for  the  sustenance  of 
such  husbandry  horses,  without  having  had  re- 
course to  such  clover,  vetches,  tares,  and  grasses, 
so  carried  away  by  him  as  aforesaid ;  and  that  the 
said  Sir  Samuel  Young  had  given  considerable 
quantities  of  such  clover,  tares  or  vetches,  and 
grasses  to  horses  employed  by  him  for  hire  in  tow- 
ing  barges  along  the  river  Thames,  in  which  occu- 
pation or  business  he  had  in  each  of  the  said  years 
employed  a  considerable  number  of  horses ;  and 
the  Appellants  further  charged  that  the  tithes  of 
such  clover,  tares  or  vetches,  and  grasses,  in  fact 
belonged  to  and  ought  to  have  been  set  out  by  the 
said  Sir  Samuel  Young  to  the  Appellant  Robert 
Andrew  Stevens,  as  such  lessee  as  aforesaid,  and 
were  of  considerable  value,  as  it  would  appear  if 
the  said  Sir  Samuel  Young  would  set  forth  in  what 
state  the  said  clover,  tares  or  vetches,  and  grasses 
were  when  the  same  were  respectively  so  carried 
away,  and  the  true  accounts  thereof,  and  the  value 
thereof,  and  how  many  horses  he  had  kept,  and 
how  the  same  had  been  used  for  towing  barges, 
and  what  provender  fit  for  the  sustenance  of  horses 
he  had  sold  from  his  said  farm  and  lands  in  each 
of  the  said  years,  but  which  he  refused  to  do ;  and 
the  bill  prayed,  that  Sir  Samuel  Young  might  come 
to  a  fair  and  just  account  with  the  Appellant  Robert 
Andrew  Stevens,  for  the  single  value  of  the  tithes  of 
all  the  clover,  vetches  or  tares,  and  grasses,  which 
he  in  manner  aforesaid  had  taken  from  off  his  said 
yoh.  VIII.  3  Q 
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farm  and  lands  in  the  several  years  18^,  1821, 
1822, 1823,  and  1824 ;  and  that  the  said  Sir  Samuel 
Young  might  be  decreed  to  pay  unto  the  Appel- 
lant  Robert  Andrew  Stevens,  what  should  appear 
to  be  coming  to  the  said  Appellant,  on  taking  of 
the  said  account  and  for  general  relief. 

On  the  7th  January,  1825,  Sir  Samuel  Young 
put  in  a  plea  to  the  bill,  stating,  that  the  Appellants 
were  not,  nor  was  either  of  them  seised  or  pos- 
sessed of,  or  entitled  to  any  tithes  or  tithe  whatso- 
ever within  the  parish  of  Cookham,  in  the  said  bill 
mentioned,  or  the  titheable  places  thereof^  except 
only  such  tithes  as  appertained  or  belonged  to  the 
parsonage  of  Cannon,  in  the  said  bill  also  men- 
tioned,  and  that  the  said  parsonage  of  Cannon  was 
an    impropriate  rectory,   to  which  the  tithes  of 
clover,  tares,  vetches,  meadow  and  rye  grass,  and 
other  grasses,   cut   and   taken  and  carried  away 
without  being  made  into  hay,  did  not,  nor  did  any 
of  such  tithes  appertain  or  belong,  and  therefore 
that  the  Appellants  were  not,  nor  was  either  of 
them  entitled  to  have  from  the  said  Sir  Sanouel 
Young  any  such  account  or  payment  as  in  and  by 
the  said  bill  was  prayed,  or  to  have  as  against  him 
any  discovery  or  relief  in  respect  of  the  tithes  of 
such  clover,  tares,  vetches,  and  grasses,  as  in  the 
said  bill  mentioned,  or  any  of  them,  and  he  pleaded 
the  same  in  bar  to  the  said  bill  and  to  the  relief 
and  discovery  thereby  sought* 

Issue  was  taken  upon  the  plea,  and  witnesses  * 
having  been  examined  on  both  sides,  the  cause  was 

*  Mr.  Whatley,  Vicar  of  Cookham,  deposed  that  the  ptfiih 
of  Cookham  is  a  Ttcarage,  and  that  do  spedes  of  smslJ  titbei 
belonged  to  the  parsonage  of  CaoDon,  which  is'  a  district 
forming  part  of  the  parish;  that  there  is  no  endowment,  and  tbe 
Vicar  is  entitled  to  the  small  tithes ;  that  no  small  uthe  bad 
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i»et  down  for  hearing,  but  before  the  ss  ( 
heard,  Sir  Samuel  Young  died,  whereby  i 
and  proceedings  became  abated. 

On  the  12th  of  November,  1828,  the  Aj     i 
filed  their  bill  of  revivor  and  supplement     | 
the  Respondents,    the  executors  of  Sir 
Young,  by  which  bill  it  was  prayed  that 
might  be  revived,  and  that  the  Respondent    i 
admit  assets  of  Sir  Samuel  Young  come 
hands,  sufficient  to  satisfy  the  amount  of  t) 
of  the  Appellant  Robert  Andrew  Stevens,    i 
spect  of  the  single  value  of  the  tithes  of    I 
clover,  vetches,  tares,  and  grasses  taken  j    i 
Sir  Samuel  Young's  farm,  in  the  several  }   \ 
the  bill  stated,  or  that  an  account  might  b 
of  the  personal  estate  and  efiects  of  Sir 
Young,  and  that  the  same  might  be  applied 
ment  of  what  was  due  to  the  Appellant     \ 
Andrew  Stevens,  in  a  due  course  of  adm 
tion ;    the  Respondents  being  duly  serve 
process  of  subpoena,  appeared  and  put  ii 
answers  to  the  bill  of  revivor  and  supplemei  : 
the  original  suit  was  revived. 

e^er  been  set  out  in  kind,  but  that  he  had  always  re  i 
money  composition  for  the  small  tithes  of  the  parish,  ii  i 
the  parsonage  of  Cannon.  Henry  Allnutt  made  depos  I 
the  same  effect.  In  cross-examination  Mr.  Whately  s  ! 
that  in  answer  to  a  letter  from  the  Plaintiff's  solicitor,  i 
stated  that  he  did  not  claim  tithe  of  green  closer  and  ts  ' 
he  did  not  thereby  mean  to  compromise  the  rights  of  th  i 
age.  Allnutt,  in  cross-examination,  admitted  that  upon  i 
of  legal  proceedings,  he  had  set  out  the  tithe  of  clo  i 
green  and  tares ;  but  in  his  examination  in  chief  he  stat  i 
be  had  done  so  because  the  matter  in  dispute  was  trn 
value,  and  from  fear  of  the  expense  of  litigation.  A  do( 
purporting  to  be  a  terrier  was  also  produced  on  the  pari; 
Respondents,  as  to  which,  see  the  argument,  post,  p.  91. 
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On  the  25th  of  January,  1830,  the  original  cause 
and  the  revived  and  supplemental  cause  came  on 
to  be  heard,  before  the  Vice-Chancellor,  and  by 
decretal  order  on  the  29th  of  January,  1830,  the 
Plaintiffs'  bill  was  dismissed  "*  with  costs.  The  ap- 
peal was  from  this  decretal  order. 

For  the  Appellants,  Mr.  Knight  and  Mr.  Spence. 

By  the  eflfect  of  the  plea  of  Sir  Samuel  Young, 
it  was  admitted,  that  Thomas  Lewis  was  entitled 
to  the  parsonage  of  Cannon,  and  that  the  parsonage 
of  Cannon  was  an  impropriate  rectory :  the  prima 
facie  title  of  the  Appellant  Robert  Andrew  Stevens, 
the  lessee  of  the  Appellant  Thomas  Lewis,  to  the 
tithes  demanded  by  the  bill  was  therefore  admitted, 
and  it  was  incumbent  on  Sir  Samuel  Young  to 
have  proved  by  evidence  that  these  tithes  did  not 
belong  to  the  impropriator,  that  being  the  issue  of 
fact  tendered  by  the  plea. 

Sir  Samuel  Young  entered  into  evidence,  with  a 
view  to  prove  that  the  vicar  was  entitled  to  the 
tithes  in  question,  but  the  evidence  failed  to  esta- 
blish  that  fact.  The  only  witnesses  examined  on 
the  part  of  Sir  Samuel  Youn^  to  this  point  were, 
the  Rev.  Mr.  Whately,  the  vicar  of  the  parish,  who 
was  materially  interested  in  the  event  of  the  suit, 
and  Mr.  AUnutt,  who  had  for  several  years  occu- 
pied a  farm  within  the  parsonage  of  Cannon ;  Mr. 
Whately,  the  vicar,  whose  evidence  on  the  subject 
was  very  indefinite,  did  not  state  a  single  instance 
of  the  tithes  in  question  having  been  set  out  in 
kind,  or  of  any  payment  having  been  made  to  him 
in  respect  of  the  tithes  in  question,  but  merely 
stated  that  he  had  received  a  composition  for  all 
the  small  tithes  j  but  from  the  letter  admitted  on 
his  cross-examination  to  have  been  written  by  him 
*  See  Letnii  ▼.  Bridgnuin^  S  Sim.  S16. 
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in  182^^  it  is  evident  that  such  composition  did  1834. 
not  include  any  tithes  of  the  nature  demanded  by 
the  Appellants,  and  that  Mr.  Whately  did  not  at  ^^^^^-^ 
that  time  consider  himself  entitled  to  such  tithes. 
Mr.  AUnutt  proved  that  in  the  only  instances  in 
which  the  tithes  in  question  had  been  rendered  in 
kind,  they  had  been  collected  by  the  AppeQant 
Robert  Andrew  Stevens,  as  lessee  of  the  Appellant 
Thomas  Lewis,  as  impropriator  of  the  parsonage 
of  Cannon,  and  that  he  had  never  set  out  the  tithes 
in  question,  or  paid  any  composition  in  lieu  thereof 
to  the  vicar ;  and  it  appeared  on  his  cross-examiu- 
ation,  that  in  1822  he  had  himself  voluntarily  set 
out  the  tithes  in  question  on  his  own  farm  in  kind, 
to  the  Appellant  Robert  Andrew  Stevens,  and  had 
admitted  the  Appellants'  right  to  such  tithes  in 
1824.* 

The  documentary  evidence  proved  by  Sir  Samuel 
Young  consisted  of  a  certificated  copy  of  a  docu- 
ment from  the  registry  of  the  Lord  Bishop  of  Sa- 
lisbury.  This  document  is  not  signed  by  any 
person,  and  although  it  was  represented  at  the 
hearing,  and  was  treated  by  the  learned  Judge  in 
giving  judgment  to  be  a  terrier,  dated  in  1715,  and 
signed  by  the  then  churchwardens,  it  is  not  in  fact 
so  dated  or  signed,  nor  does  it  in  fact  bear  any 
date  or  signature,  nor  is  it  in  any  manner  authen- 
ticated as  a  terrier,  and  ought  not  to  have  been 
received  in  evidence.  Even  if  the  Respondents 
had  made  out  that  the  vicar  was  entitled  to  all  the 
small  tithes,  the  Appellants  would  in  law  have 
been  entitled  to  a  decree  for  an  account  of  the 
tithes  demanded  by  their  bill,  particularly  of  the 
tithes  of  tares  or  vetches.    There  was  at  least  suffi- 

*  See  Lewis  ?.  AUnutt,  ant^.  Vol.  II.  N.  S.  p.  83. 
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}^^^\  cient  of  doubt  upon  the  evidence  to  entitle  the 
Appellants  to  an  issue,  which  was  applied  for  by 
the  Appellants  and  refused. 

For  the  Respondents,  Sir  Edward  Sugden  and 
Mn  Kindersky. 

The  only  tithes  to  which  the  bill  alleges  a  title, 
are  certain  tithes,  within  a  certain  district,  called« 
«  The  Lower  Division  of  the  parish  of  Cookhara." 
The  plea  denies  the  title  of  the  Appellants  to  all 
tithes  within  the  parish  of  Cookham,  except  such 
tithes  as  belong  to  the  parsonage  of  Cannon ;  thus 
putting  in  issue  the  title  alleged  by  the  bill,  and  no 
evidence  was  offered  by  the  Appellants  in  support 
of  such  alleged  title.  The  title  as  stated  in  the 
bill  is  that  of  a  portiooer,  and  so  it  is  demised. 
They  should,  therefore,  strictly  prove  their  right 
Meade  v.  Norburtfj  3  Bli.  211.  They  should  then 
put  that  it  is  a  lay  fee  by  the  original  grant,  then 
the  severance  of  the  portion  from  the  principal 
rectory.  It  is  a  negative  plea  with  an  affirmative, 
that  the  parsonage  is  an  impropriate  rectory  to 
which  the  tithes  do  not  belong.  They  take  issue 
on  this  plea»  and  ought  to  prove  their  title.  The 
Defendant  could  not  give  conclusive  evidence  ot* 
the  negative.  They  give  general  primd  facia  evi- 
dence, as  in  the  plea  of  not  heir.  They  have 
neither  by  witne^es  nor  documents  shown  that  the 
tithes  belong  to  the  parsonage.  There  is  no  evi* 
dence  of  perception,  nor  any  evidence  but  what  is 
extracted  from  the  plea  under  the  admission  with- 
out noticing  the  qualification :  this  is  not  sufficient 


The  authorities  cited  were,  Hodgson  v.  Sfmlh^ 
Bunbury,  279. ;  Steers  v.  Brassier^  2  E.  &  Y.  6h; 
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Sims  V.  Bennet,  5  B.  P.  C,  586.;  Pom/ret  v.  18S4. 
Lander,  1  E.  &  Y.  52?. ;  Knight  v.  Halset/,  4  GwUl.  ""^^ 
1554.  Lagden  v.  Flacky  2  Uagg.   3G3. ;   Lewis  v.  »- 

AUntUt,  2  Bli.  N.  S.  8S. ;  Stevens  v.  Aldridge,  3  **"^''*'' 
E.  &  Y.  879. ;  Newman  v.  Morgan,  2  E.  &  Y. 
565. ;  /TaiZf^  v.  P^rm,  2  E.  &  Y.  67. ;  5w«VA  v. 
Huggins,  2  E.  &  Y.  127. ;  Carman  v.  Sears,  6 
Pri.  838. ;  Lewis  v.  Foe^w^^  3  E.  &  Y.  1135. 13  Price, 
394.  1  M.  &  L.  113.  Norbury  v.  Meade,  3  Bligh, 
O.  S.  211. 


At  the  conclusion  of  the  argument,  the  Lord 
Chancellor  observed  that  the  appeal  in  Lewis  v. 
Yotmg,  which  had  abated,  might  be  revived,  and 
that  this  was  in  effect  an  appeal  from  the  principle 
of  the  decision  in  that  case.  As  to  the  authority 
of  Lagden  v.  Flack,  he  said  that  the  judge  who 
decided  that  case  had  little  experience  in  the 
subject  matter  of  the  decision,  as  tithe  cases  were 
of  rare  occurrence  in  the  Ecclesiastical  Courts,  and 
the  judge  himself  did  not  seem  to  have  great 
confidence  in  his  own  knowledge  of  the  subject, 
since  it  appeared  that  he  had  applied  to  the  Lord 
Chief*  Baron  of  that  day  for  information,  and  from 
him  gathered  the  information  that  grass  severed  by 
a  scythe  is  one  sort  of  tithe,  but  if  taken  by  the 
mouth  of  an  animal  is  of  another  description :  that 
the  authority  of  a  decision  under  these  circum- 
stances ought  not  to  have  great  influence  on  the 
judgment  of  the  house.  He  said  that  he  did  not 
entertain  much  doubt  upon  the  question,  but  desired 
a  short  time  to  look  into  the  authorities. 

On  the  9th  of  July,  judgment  was  affirmed  with- 
out further  observation. 
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ENGLAND. 

(court  of  exchequer.) 

Margaret  Toulmin,  Thomas  B.  1 
Simpson,  and  Bryan  Holme      -  J  "^PP^"^^' 


John  Copland 


RespondenL 


Upon  a  partnerghip  between  T.  and  C.  it  was  agreed  that  T. 
should  bring  into  the  new  partnership  40,000{.  of  good 
debts  owing  to  a  former  partnership,  in  which  he  hid 
become  the  surviving  partner,  for  the  purpose  of  meeting  the 
claims  by  debts  transferred  from  the  old  firm  to  the  neir, 
upon  which  condition  T.  was  to  have  two  thirds  of  the 
profits  of  the  new  partnership,  and  C.  one  third;  but  if 
40^00tf  •  of  such  debu  should  not  be  brought  m,  then  the 
division  of  the  profits  should  be  in  moieties.  Debts  to  an 
amount  exceeding  40,0001*  were  accordingly  transferred, 
and  became  part  of  the  partnership  funds  of  T.  and  d  out 
of  which  the  partners  drew  monies  respectively  for  their  oiro 
use,  and  out  of  which  also  advances  were  made  to  the  cu8« 
tomers  of  the  old  firm,  in  which  T.  was  the  surviving  partner. 

Upon  a  bill  in  equity  by  the  executors  of  T.  against  C,  pray- 
ing accounts,  &c. ;  and  upon  a  reference  to  inquire  whether 
40,000/.  of  good  debts  had  been  brought  in  according  to  the 
agreement,  and  if  so,  to  take  the  account  accordingly ;  aud 
if  not,  to  inquire  whether  any  new  agreement  had  been  entered 
into  to  share  the  profits  in  moieties,  the  Master  found  that 
40,000/.,  &c.  had  not  been  brought  in  ;  but  he  did  not  proceed 
to  take  the  account  nor  to  inquire  as  to  the  existence  of 
any  new  agreement. 

This  report  was  confirmed,  and  the  account  directed  to  be 
taken  in  moieties,  chiefly  upon  the  assumption  of  the  ex- 
istence of  a  new  agreement. 

Held,  on  appeal,  that  the  40,000/.,  &€.  had  been  brought  io 
according  to  the  original  agreement;  that  exceptions  to  the 
report  ought  to  have  been  allowed  on  this  ground,  and  that 
the  matter  ought  to  go  back  to  the  Master  to  perfect  the 
inquiry  directed  by  the  original  decree. 
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XUIS  appeal  arose  upon  a  bill  filed  by 
pellants  in  the  Court  of  Exchequer,  in  18] 
ing  a  case  to  the  following  effect 

In  the  year  1806,  Richard  Toulmin,  ar 
ham  Toulmin,  the  husband  of  the  A 
Margaret  Toulmin,  carried  on  the  business 
agents,  in  partnership  together,  in  equal  shs 
profits  of  the  business  were  considerable, 
ing,  on  an  average,  to  2650/.  per  annum. 
Slst  August,  1806,  the  partnership  was  d 
in  consequence  of  the  derangement  of 
Toulmin,  and  Abraham  Toulmin  became 
to  carry  on  the  business  on  his  own  acc< 
for  his  own  benefit  At  the  time  of  the  di 
of  the  partnership  of  Richard  and  Abraha 
min,  there  were  debts  owing  to  the  partnc 
the  amount  of  66,000i,  and  there  were  deb 
by  the  partnership  to  the  amount  of  41,00 

On  the  1st  of  September,  1 806,  Abraham ' 
took  the  Respondent  John  Copland  as  a  pari 
him  in  the  business,  and  they,  from  that  ti 
the  time  of  the  death  of  Abraham  Toulmii 
happened  on  the  4th  of  January,  1819»  cs 
tile  business  in  partnership  together,  under 
of  Toulmin  and  Copland,  upon  the  tei 
Abraham  Toulmin  should  bring  into  the  r 
nership  firm  of  Toulmin  and  Copland,  40. 
good  debts  owing  to  the  late  concern  of 
and  Abraham  Toulmin,  for  the  purpose  of 
the  claims  by  debts  transferred  from  such  1 
tioned  firm,  and  that  John  Copland  shou 
4000/.  into  the  concern  of  Toulmin  and  ( 
and  that  Abraham  Toulmin  should  have  t 
parts  of  the  profits  of  such  concern,  and  J(; 
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1884.  land  the  remaining  one  third  part  thereofl  The 
capital  brought  into  the  partnership  business  of 
Toulmin  and  Copland,  by  Abraham  Toulmin,  con- 
sisted of  a  moiety  of  the  mouies  received  by  the 
firm  of  Toulmin  and  Copland^  on  account  of  the 
debts  due  to  the  firm  of  Richard  and  Abraham 
Toulmin,  after  deducting  the  monies  paid  by  the 
firm  of  Toulmin  and  Copland  on  account  of  the 
debts  due  from  the  firm  of  Richard  and  Abraham 
Toulmin,  and  such  moiety  amounted  to  the  sum  of 
8700/.  and  upwards.  The  average  profits  of  the 
partnership  business  of  Toulmin  and  Copland, 
during  its  whole  continuance,  were  upwards  of 
SOOOL  per  annum. 

On  the  1st  of  September,  1806,  the  partnership 
of  Toulmin  and  Copland  opened  for  themselves  a 
new  set  of  books,  into  which  they,  under  that  date 
transferred  debts  due  to  the  partnership  of  Richard 
and  Abraham  Toulmin  to  the  amount  of  60,000^, 
carrying  interest,  according  to  the  custom  of  the 
business  of  navy  agents,  at  the  rate  of  5L  per  cent, 
and  which  debts  when  transferred  were  therein 
stated  to  be  due  to  the  firm  of  Richard  and 
Abraham  Toulmin,  or  to  be  brought  from  certain 
books  which  belonged  to  them,  and  the  accounts 
so  transferred  were  always  afterwards  carried  on 
in  the  books  of  Toulmin  and  Copland,  as  the 
accounts  of  Toulmin  and  Copland  alone,  though 
they  included  the  balances  belonging  to  the 
firm  of  Richard  and  Abraham  Toulmin;  and 
the  firm  of  Toulmin  and  Copland  from  time  to 
time  received  and  paid  monies  on  such  difierent 
accounts,  and  from  time  to  time  struck  balances 
thereon,  and  the  sums  remuning  due,  if  any,  at  the 
time  of  such  balances  being  struck,  y^ere  carried 
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on  as  debts  due  to  the  finn  of  Toulmin  ;  i 
land,  and  afterwards  the  accounts  were  c  i 
by  receipts  and  payments,  in  the  usual  W2 
tween  the  debtors  and  the  firm  of  Tou 
Copland, 

The  firm  of  Toulmin  and  Copland  i 
treated  such  accounts  as  their  own,  in  th(  i 
above-mentioned,  but  they  also  brought  a 
law,  in  their  own  names,  against  several 
debtors,  for  the  whole  of  the  balances  wl 
due  from  such  debtors,  at  the  respecti' 
when  such  actions  were  brought  The 
Toulmin  and  Copland  also  transferred  ii 
own  books,  the  whole  or  the  greater  pa; 
debts  owing  by  the  firm  of  Richard  and  J 
Toulmin,  and  treated  them  as  their  own. 

Abraham  Toulmin  died  on  the  4th  of . 
18199  having  made  and  published  his  last 
testament  in  writing,  bearing  date  the  28 1 1 
vember,  1818,  whereby  he  gave  and  beque: 
his  estate  and  effects,  whatsoever  and  whei 
to  the  Appellant  Margaret  Toulmin  his; 
and  appointed  all  the  Appellants  execui 
executors,  who  accordingly  proved  the  wi 
proper  Ecclesiastical  Court,  and  thereby 
the  legal  personal  representatives  ^of  J. 
Toulmin. 

The  bill  claimed  two  thirds  of  the  proi: 
partnership,  and  prayed  the  usual  partnei 
counts  of  the  firm  of  Toulmin  and  Cop 
injunction  and  receiver. 

Before  John  Copland  put  in  his  answc 
bill,  on  the  «9th  of  January,  1819i  in  supj 
motion  made  by  him  in  the  cause,  he 
affidavit,  which,   so  far  as  it  is  materia 
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18S4.  Stated,  was  in  the  words  following :  <<  John  Copland 
**  maketh  oath  and  saith,  that  he  the  said  deponent 
"  and  Abraham  Toulmin  deceased,  the  testator 
*<  in  the  pleadings  in  the  said  cause  named,  in 
**  the  year  1806,  became  concerned  together  as 
•*  co-partners  in  the  trade  or  business  of  navy 
•'  agents,  and  they  continued  to  be  concerned 
**  together,  or  to  be  such  co-partners,  until  the 
"  time  of  the  death  of  the  said  Abraham  Toulmin, 
"  which  happened  on  the  4th  of  January,  1819» 
*<  and  that  it  was  on  the  formation  of  such  co-part- 
•*  nership,  in  the  first  instance,  agreed  between  the 
*<  said  deponent  and  the  said  Abraham  Toulmin, 
^<  that  upon  the  said  Abraham  Toulmin's  bringing 
*<  into  the  said  partnership  between  him  and  the 
"  said  deponent  40,000/.  of  good  debts,  which 
"  were  owing  to  the  late  concern  which  was  car- 
**  ricd  on  in  partnership  witli  the  said  Abraham 
'*  Toulmin  and  Richard  Toulmin,  then  a  lunatic, 
"  and  which  was  for  the  purpose  of  meeting  the 
•*  claims  by  debts  transferred  from  the  said  firm, 
"  and  upon  the  said  deponent's  bringing  4000i  into 
"  the  said  partnership  concern  between  him  and 
"  the  said  Abraham  Toulmin,  the  said  Abraham 
«•  Toulmin  should  be  entitled  to  two  thirds  of  that 
"  concern,  and  the  said  deponent  to  the  other 
"  third  of  such  concern ;  but  the  said  Abraham 
"  Toulmin  not  being  able  to  bring  40,000/.  of  good 
"  debts  into  the  said  partnership  concern  between 
<<  the  said  deponent  and  the  said  Abraham  Toulmin, 
"  it  was  afterwards  agreed  between  them,  the  said 
"  deponent  and  the  said  Abraham  Toulmin,  that 
"  they  should  carry  on  their  said  co-partnership 
"  trade  or  business  of  navy  agents,  upon  equal 
**  terms  as  to  profit  and  loss  ;  and  they  did  accord- 
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**  ingly  so  carry  on  such  trade  or  busin( 
'*  the  said  deponent  further  said,  that 
'^  Abraham  Toulmin  and  the  said  depor 
**  came  to  any  settlement  of  accounts 
"  touching  the  said  partnership  concert 
**  all  accounts  from  the  commencemen 
**  partnership  concern  were,  at  the  tir 
**  death  of  the  said  Abraham  Toulmin 
•*  were,  open  and  unsettled.  And  the  i 
"  nent  further  said,  he  verily  believed  it  i 
« three  or  four  months  at  least  to  mal 
•*  said  partnership  accounts,  every  propc 
"  diligence  being  used  for  that  purpose, 
"  would  take  several  weeks  after  the  b 
^<  balanced,  to  make  out  an  account  am 
**  of  all  the  debts  which  were  due  and  o 
**  the  said  partnership,  or  which  the  sai 
"  ship  was  liable  to  pay  at  the  time  of  th 
"  the  said  Abraham  Toulmin,  and  of 
"  which  were  due  and  owing  to  the  sa 
**  ship,  every  proper  and  due  diligence  I 
**  for  that  purpose.  And  the  said  depon< 
"  said,  that  the  debts  owing  from  the  sa 
**  ship,  or  which  the  said  partnership  wa 
"  pay,  at  the  time  of  the  death  of  the  saic 
"  Toulmin,  as  far  as  the  deponent  could 
"  an  estimation  or  belief,  exceeded  tl 
"  22,000/. }  and  that  the  debts  owing  1 
**  partnership  at  the  time  of  the  death 
<'  Abraham  Toulmin,  as  far  as  the  depo 
"  form  a  belief,  exceeded  the  sum  of 
^<  the  least ;  but  the  said  deponent  saic 
•*  believed  that  several  of  the  debts  so  o 
<<  said  partnership,  and  to  the  amount 
<<  at  the  least,  were  bad  or  doubtful  de 
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1834.  *<  the  said  deponent  further  said,  that  from  the 
'*  nature  of  the  business  of  a  navy  agent,  it  nvould 
^<  and  must  be  some  time  before  such  of  the  debts 
"  due  to  the  said  partnership,  as  were  good  and 
«  recoverable  debts»  could  be  recovered  or  re- 
"  ceived," 

The  Respondent  by  his  answer,  after  stating  the 
terms  of  the  co-partnership  to  the  same  effect  as  in 
the  bill,  proceeded  to  aver,  that  it  was  distinctly 
and  positively  agreed  that  in  case  the  said  Abraham 
Toulmin  should  fail  of  bringing  into  the  said  co* 
partnership  with  the  Respondent  from  the  said  old 
co-partnership  of  Richard  and  Abraham  Toulmin, 
good  and  available  debts  to  the  amount  of  40,000il| 
to  answer  the  purposes  aforesaid,  the  said  partner- 
ship between  the  said  Abraham  Toulmin  and  the 
Respondent  should  be  carried  on  on  equal  terms, 
they  being  entitled  in  equal  moieties  to  the  profits 
and  losses  thereof.     And  the  Respondent  thereby 
insisted  that  the  said  Abraham  Toulmin,  failing  to 
bring  from  the  old  co-partnership  of  Richard  and 
Abraham  Toulmin  good  and  available  debts  to  the 
amount  of  40,000/.,  the  alternative  of  the  said 
agreement  was  adopted,  and  the  said  Abraham 
Toulmin  and  the  Respondent  became  interested  in 
the  said  co-partnership  in  equal  moieties  from  the 
1st  of  September,  1806 ;  and  that  it  was  then 
decidedly  agreed  between  them  that  the  said  co* 
partnership  business  should  thenceforth  be,  and  the 
same  was  carried  on  by  them  down  to  the  time  of 
the  death  of  the  said  Abraham  Toulmin  in  equal 
shares  and  proportions.     And  the  Respcmdent  by 
bis  answer,  insisted  that  he  was  entitled  to  one 
moiety  or  half-part  of  the  profits  of  the  partnership 
concern. 
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The  bill  was  dismissed  against  the  Govi 
Company  of  the  Bank  of  England,  by 
dated  the  26th  of  February,  182?. 

Witnesses  were  examined,  and  doci 
evidence  was  given  in  the  cause.  The  m 
rial  evidence  on  the  part  of  the  Plaintiffs, 
before  mentioned  affidavit  of  John  Copl 
the  depositions  of  Samuel  Simpson  Toul 
Robert  Reynolds. 

The  cause  was  heard  before  the  Lo 
Baron,  on  the  12th  of  June,  1828,  when 
ship,  after  directing  the  partnership  accoi 
taken,  ordered  that  it  should  be  referrc 
Master  to  inquire  and  state  to  the  Court 
Abraham  Toulmin  the  testator  brought 
partnership  of  Toulmin  and  Copland  4( 
good  debts  which  were  owing  to  the  late 
which  was  carried  on  in  partnership  with 
Abraham  Toulmin  and  Richard  Toulmin 
ing  to  the  true  intent  and  meaning  of 
agreement  stated  in  the  affidavit  of  the 
fendant  John  Copland,  sworn  in  this  caus 
29th  of  January,  1819 ;  and  also  to  inquin 
the  said  agreement  was  at  any  time  after 
mencement  of  such  partnership,  varied  ani 
and  under  what  circumstances,  and  in 
spects.  And  it  was  further  ordered,  tl 
making  the  inquiries  thereinbefore  dire 
said  Master  should  find  that  the  said 
Toulmin  brought  into  the  partnership  of 
and  Copland  40^000/.  of  good  debts  wli 
owing  to  the  late  concern  which  was  can 
partnership  with  the  said  Abraham  Ton 
Richard  Toulmin  according  to  the  tr 
and  meaning  of  the  aforesaid  agreement 
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1834.  the  said  agreement  was  not  afterwards  varied,  then 
'^^^^  that  the  said  partnership  between  the  said  Abraham 
V.  Toulmin  and  the  said  Defendant  was  to  be  con- 
corLANB.  sidered  as  in  thirds,  and  that  the  accounts  should 
be  in  such  case  taken  on  that  footing ;  and  it  was 
referred  to  the  Master  to  take  an  account  of  what, 
if  any  thing,  was  due  to  the  said  Pl^nttffs,  Mar- 
garet  Toulmin,  Thomas  Butterfield  Simpson,  and 
Bryan  Holme,  as  the  legal  personal  representatives 
of  the  said  testator  Abraham  Toulmin,  for  two 
third  parts  or  shares  of  the  profits  of  the  said  part- 
nership business  of  Toulmin  and  Copland;  and 
also  to  take  an  account  of  what,  if  any  thing,  was 
due  to  the  said  Defendant  John  Copland,  for  the 
other  one  third  part  or  share  of  such  profits.  And 
it  was  further  ordered,  that  if  on  making  the  in- 
quiries before  directed,  the  said  Master  should  find 
that  the  said  Abraham  Toulmin  did  bring  into  the 
said  partnership  of  Toulmin  and  Copland  40,000/. 
of  good  debts  which  were  owing  to  the  late  con- 
cern which  was  carried  on  in  partnership  with  the 
said  Abraham  Toulmin  and  Richard  Toulmin 
according  to  the  true  intent  and  meaning  of  the 
said  agreement,  and  that  the  said  agreement  was 
varied  or  altered,  then  that  the  said  Master  should 
take  the  accounts  of  the  said  partnership  of  the 
said  Abraham  Toulmin  afid  the  said  Defendant, 
including  an  account  of  what,  if  any  thing,  was 
due  to  the  said  PlaintifiTs  Margaret  Toulmin,  Tho- 
mas Butterfield  Simpson,  and  Bryan  Holme,  as 
such  legal  personal  representatives  as  aforesaid,  for 
the  profits  thereof;  and  also  an  account  of  what, 
if  any  thing,  was  due  to  the  said  Defendant  John 
Copland,  for  the  profits  thereof,  upon  the  footing 
and  by  virtue  of  such  subsequent  or  altered  agree- 
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ment.   And  it  was  further  ordered,   that  \i 
making  the  inquiries  before  directed,  the  said 
ter  should  find  that  the  said  Abraham  Too 
did  not  bring  iirto  the  said  partnership  of  Tou 
and  Copland  40,000^  of  good  debts  which 
owing  to  the  said  late  concern  which  was  carrie 
in  partnership  with  the  said  Abraham  Toulmin 
Richard  Toulmin,   according  to  the  true  it 
and  meaning  aforesaid,  then  that  the  said  M) 
should  take  the  accounts  of  the  partnership  bet^ 
the  said  Abraham  Toulmin  and  the  said  Defen 
John  Copland,  on  the  footing  of  their  having  1 
partners  in  equal  shares.   And  it  was  referred  t< 
said  Master,  in  such  case,  to  take  an  accoun 
what,  if  any  thing,  was  due  to  the  said  Plair 
Margaret  Toulmin,  Thomas  Butterfield  Simp 
and  Bryan  Holme,  as  such  legal  personal  re 
sentatives  as  aforesaid,  for  one  equal  moiety  or 
part  of  the  profits  of  the  said  partnership  busii 
of  Toulmin  and  Copland ;  and  also  an  accoun 
what,  if  any  thing,  was  due  to  the  said  Defenc 
John  Copland,  for  the  other  equal  moiety  or 
part  thereof. 

In  proceeding  before  the  Master,  under  the 
cree,  and  upon  the  inquiry  whether  Abraham  T 
min  did  not  bring  into  the  partnership  of  Toul 
and  Copland  40,000/.  of  good  debts,  the  Ap 
lants,  in  addition  to  the  evidence  read  to  the  Cc 
by  thenl  on  the  hearing  of  the  cause,  producer 
the  Master,  on  their  behalf,  the  following  evider 
viz. :  —  The  books  of  account. of  the  partnershii: 
Toulmin  and  Copland,  by*  which,  amongst  ot 
things,  it  appeared  that  Abraham  Toulmin  t 
John  Copland  were  in  the  habit,  from  time  to  tii 
of  drawing,  from  the  funds  of  the  partnershij; 
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18S4.  Toulmin  and  Copland,  various  sums  of  money  for 
their  own  private  purposes,  and  that  in  cases  where 
the  firm  were  separately  indebted  to  the  same  indi- 
vidual, on  their  own  private  accounts,  such  several 
debts  were  paid,  either  by  a  partnership  check  on 
the  partnership  bankers,  or  in  some  other  manner, 
out  of  the  partnership  funds,  and  the  amount  due 
from  each  partner  respectively  was  debited  to  their 
respective  private  accounts. 

The  evidence  shewed,  that  if  the  advances  made 
by  the  firm  of  Toulmin  and  Copland  to  the  debtors 
of  the  firm  of  Richard  and  Abraham  Toulmin, 
were  not  to  be  paid  out  of  the  monies  received  from 
such  debtors  till  the  debts  due  to  Richard  and 
Abraham  Toulmin,  from  such  debtors,  had  been 
discharged,  then  good  debts  to  the  amount  of 
56,037/1 15^.  7rf.,  owing  to  the  firm  of  Richard  and 
Abraham  Toulmin  had  been  brought  into  the  firm  , 

of  Toulmin  and  Copland,  and  received  by  the  last-  1 

mentioned  firm ;  and  40,000/1  and  upwards  of  such  I 

good  debts  were  brought  by  Abraham  Toulmin  into,  ' 

and  actually  received  by,  the  firm  of  Toulmin  and 
Copland  before  the  1st  of  September,  1808;  and 
that  if  the  advances  made  by  the  firm  of  Toulmin  | 

and  Copland,  to  the  debtors  of  the  firm  of  Richard  { 
and  Abraham  Toulmin,  were  to  be  paid  out  of  the  | 
monies  received  from  such  debtors  in  the  first  place  I 
and  before  the  debts  due  to  Richard  and  Abraham 
Toulmin  were  discharged,  then  good  debts  to  the 
amount  of  53,653/1 18^.  y^/.,  or  thereabouts,  owing 
to  the  firm  of  Richard  and  Abraham  Toulmin,  bad 
been  brought  into  the  firm  of  Toulmin  and  Cop- 
land, and  received  by  the  last-mentioned  firm,  and 
40,000/.  and  upwards  of  such  good  debts  were,  on 
thQ  last-mentioned  supposition,  brought  by  Abra- 
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ham  Toulmin  into  and  received  by  tl 
Toulmin  and  Copland,  before  the  1st  of  S 
1811.  The  evidence  also  shewed,  thai 
of  Toulmin  and  Copland  had  paid  de 
from  the  concern  of  Richard  and  Abral 
min,  to  the  amount  of  38,624/.  3^.  3d, 
thereabouts. 

The  Respondent  produced  evidence 
that  an  equal  division  had  been  made  of  1( 
stock  transactions,  and  of  certain  wines  ] 
out  of  the  partnership  stock,  and  also  tha 
ing  the  advances  made  to  the  custome 
former  partnership,  40,000/.  of  good  debl 
been  brought  in  upon  the  formation  of 
nership.  The  Master  to  whom  the  ca 
referred,  by  his  separate  repoii;,  bearing 
26th  of  May,  1830,  after  stating  the  evid 
duced  before  him,  found,  that  the  Defenc 
Copland  and  Abraham  Toulmin  the  testat 
year  1806,  became  concerned  together  i 
ners  in  the  trade  or  business  of  navy  ag« 
that  they  continued  to  be  concerned  tog 
to  be  such  copartners,  until  the  time  of 
of  the  said  Abraham  Toulmin,  which  hap 
the  4th  of  January,  1819;  and  he  fbun 
-was,  on  the  formation  of  such  copartnc 
the  first  instance,  agreed  between  the  saic 
ant  John  Copland  and  the  said  testator, 
the  said  testator's  bringing  into  the  said  c 
ship  between  him  and  the  said  Defend 
Copland  40,000/.  of  good  debts  which  w< 
to  the  late  concern  which  was  carried  oi 
nership  with  the  said  testator  and  Rich; 
min,  then  a  lunatic,  and  which  was  for  th( 
of  meeting  the  claims  by  debts  transfer 

3r  2 


TOULMIir 

V. 
COPLAND. 


930  CASES   IN    THE    HOUSE   OP   LORDS 

18S4.       the  said  firm»  and  upon  the  said  Defendant  John 
Copland   bringing  4fOOO/.  into  the  said  copartner- 
«•         sliip  concern  between  him  and  the  said  Abraham 
Toulmin,  the  said  testator  should  be  entitled  to 
two  thirds  of  that  concern,  and  the  said  Defendant 
John  Copland  to  the  other  one  third  of  such  con- 
cern.    And  the  said  Master  further  certified,  that 
he  found  that  the  said  testator  did  not  bring  into 
the  said  partnership  of  Toulmin  and  Copland  the 
said  40,000/.  of  good  debts,  according  to  the  true 
intent  and  meaning  of  the  said  agreement,  as  stated 
in  the  said  affidavit  of  the  said  Defendant  John 
Copland,  sworn  in  the  said  cause  on  the  29th  of 
January,  18 19*     And  the  said  Master  further  cer- 
tified,   that  he  had  directed  the  accounts  to  be 
taken,  on  the  principle  contended  for  on  the  part 
of  the  Defendant,  viz.,  in  equal  moieties.   And  he 
further   certified,  that   his  finding  that  the  said 
40,000/.  of  such  good  debts  as  aforesaid  was  not 
brought  into  the  said  partnership  of  Toulmin  and 
Copland,  according  to  the  true  intent  and  meaning 
of  the  said  agreement,  having  been  the  subject  of 
objection  by  the  PlaintiH^,  and  having  been  re- 
quested by  them  to  make  a  separate  report  of  such 
finding,  in   order  that  the  opinion  of  the  Court 
might  be  taken  touching  the  same,  he  had  thought 
fit  to  make  that  his  separate  report  accordingly. 
And  he  further  certified,  that  he  had  forborne  to 
take  the  account  directed  by  the  said  decree  on 
the  footing  of  the  said  Abraham  Toulmin  and  the 
said  Defendant  John  Copland  having  been  partners 
in  equal  shares,  until  the  Court  should  have  de* 
cided  upon  the  said  objections  to  his  said  finding, 
inasmuch  as,  in  the  event  of  such  finding  being 
overruled  by  the  Court,  the  so  taking  such  account 
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would  have  occasioned  a  very  heavy  and  unneces-      .1834. 
sary  expense  to  all  parties. 

The  Appellants  took  two  exceptions  to  the  re-  ^^j- 
port:  First,  for  that  the  Master  has,  in  and  by 
his  said  report,  found  that  Abraham  Toulmin,  de- 
ceased, the  testator  therein  named,  did  not  bring 
into  the  partnership  of  Toulmin  and  Copland, 
therein  mentioned,  the  40,000/,  of  good  debts 
therein  mentioned,  according  to  the  true  intent 
and  meaning  of  the  agreement,  as  stated  in  the 
affidavit  of  the  said  Defendant  John  Copland, 
sworn  in  this  cause  on  the  29th  of  January,  1819  : 
whereas  the  said  Master  ought  to  have  found  in 
and  by  his  said  report,  instead  of  his  above  finding, 
that  the  said  testator  Abraham  Toulmin  did  bring 
into  the  said  partnership  of  Toulmin  and  Copland 
the  said  40,000/.  of  good  debts,  according  to  the 
true  intent  and  meaning  of  the  said  agreement,  as 
stated  in  the  affidavit  of  the  said  Defendant  John 
Copland,  sworn  in  this  cause  on  the  S9th  of  Janu- 
ary, 1819.  Second  exception.  For  that  the  said 
Master  has,  in  and  by  his  said  report,  certified,  that 
he  had  directed  the  accounts  to  be  taken,  on  the 
principle  contended  for  on  the  part  of  the  Defend- 
ant, viz.  in  equal  moieties :  whereas  the  said  Master 
ought  not  to  have  directed  the  said  accounts  to  be 
taken  on  such  principle,  but  on  the  footing  that 
the  said  Abraham  Toulmin  was  entitled  to  two 
third  parts  or  shares  thereof,  the  whole  into  three 
equal  parts  being  divided,  and  the  said  Defendant 
to  the  remaining  one  third  part  or  share  thereof. 

The  exceptions  were  heard  before  the  Lord 
Chief  Baron,  who,  by  an  order  bearing  date  the 
21st  of  December,  1830,  ordered  that  the  excep- 
tions  taken  by  the  Plaintifia  to  the  Master's  report, 
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1834.       dated  the  26th  of  May,  1830,  should  be,  and  the 
same  was  thereby,  overruled.     And  it  was  further 
ordered,  that  the  said  Master's  report  should  be, 
and  the  same  was  thereby,  absolutely  confirmed. 
The  appeal  was  against  this  order. 

For  the  Appellants,  the  Solicitor  General^  Mr. 
Simpkinsotij  (arid  Mr.  Duckworth.^ 

For  the  Respondents,  Mr.  Knight  and  Mr.  G. 
Richards. 

For  the  Appellants  it  was,  among  other  things, 
contended,  that  the  40,000/.  was  brought ;  that  die 
Master  had  not  made  the  inquiry  as  to  any  new 
agreement  directed  by  the  decree,  without  which 
inquiry  he  could  not  properly  determine  whether 
the  account  ought  to  be  taken  on  the  principle 
that  the  partners  were  entitled  in  moieties;  that 
the  judge  below  had  held  that  the  40,000/.  had 
been  brought  in,  and  then  decided  upon  the  ground 
of  a  subsequent  agreement. 

For  the  Respondents  it  was,  among  other  things, 
contended,  that  the  40,000/.  had  not  been  brought 
in,  or,  if  so,  that  it  was  a  merely  nominal,  and  not 
substantial,  addition  to  the  capital,  since  it  was 
in  great  part  applied  to  making  advances  to  the 
customers  of  the  old  partnership,  which  was  not 
consistent  with  the  agreement. 


30th  Maj,  Lord  JVynfbrd. —  In  this  case  it  appears  to 
me  that  the  material  question  is,  whether  the 
40,000/.  of  which  we  have  heard  so  mttch,  has 
been  brought  in.  The  Master  has  reported, 
and  the  late  Lord  Chief  Baron  has  confirmed  the 
report,  that  the  40,000/.  has  not  been  brought  in. 
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I  cannot  help  thinking  upon  the  evidence  as  it      J^f^ 
stands,  that  the  40,000/L  has  been  brought  in. 
There  is  no  period  stipulated  within  which  the 
40,000/L  was  to  be  brought  in ;  slnd  the  meaning  of 
bringing  in  the  40,000/.,  which  I  take  from  the 
learned  counsel  who  have  argued  this  case  on  the 
part  of  the  Respondents,  is  the  assigning  of  40,000/. 
the  amount  of  debts  which  at  the  time  of  the  as- 
signing were  good :  an  assignment  of  debts  is  not 
an  assignment  of  the  money,  but  an  assignment  of 
that  which  is  a  good  claim  to  money  to  come  in  at 
some  time  or  other.     As  I  understand  the  case, 
within  five  years  the  whole  of  the  40,000/.  was  paid 
in :  the  debts  were  good  or  they  would  never  have 
been  paid  in;  they  existed  at  the  time  of  the  ori- 
ginal transaction.    But  I  cannot  help  thinking  also, 
that  the  40,000/.  may  be  considered  to  have  been 
otherwise  realised ;  for  there  were  advances  of  mo» 
ney  to  the  customers  of  the  old  firm,  and  it  is  not 
clear  that  the  40,000/.  had  not  been  realised  at  a 
very  early  period.     It  is  certainly  equally  to  the 
advantage  of  Mr.  Copland  that  this  money  should 
be  applied  to  the  demands  of  the  new  customers, 
as  that  it  should  have  been  applied  for  the  purpose 
of  paying  off  the  old  debts,  or  perhaps  more  so ; 
for  the  house  could  not  have  gone  on  unless  the 
customers  had  been  accommodated  in  somemanner ; 
they  could  not  have  gone  on  but  for  the  realisation 
of  this  fund. 

I  was  for  some  time  puzzled  by  a  very  ingenious 
argument  addressed  to  your  lordships,  that  the  mo» 
ney  was  paid  in  not  on  account  of  the  old  debts, 
but  the  pay  of  officers  and  other  monies  due  to  the 
house  of  Toulmin  and  Copland ;  but  that  is  not 
so,  because  looking  at  the  evidence  in  both  the 
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1834.  affidavit  and  the  schedule  which  is  annexed  to  the 
^^J^^[^  affidavit,  it  appears  that  these  were  not  payments 
*"•  made  on  account  of  the  customers  from  time  to 
time,  but  pa}rments  made  to  satisfy  debts  existing 
due  from  the  customers  to  the  house  at  the  time  of 
the  dissolution  of  the  partnership  of  Toulmin  and 
his  brother.  Now  it  appears  by  that  schedule, 
that  certainly  in  five  years  at  all  events  the  whole 
40,000/.  was  realised ;  if  the  other  mode  of  con- 
sidering the  case  was  a  true  one,  the  whole  sum 
was  realised  at  a  much  earlier  period ;  but  it  ap- 
pears to  me  that  the  period  of  realisation  is  not  the 
question,  but  whether  there  were  40,000/.  of  good 
debts  assignable  at  the  time  when  that  account 
took  place.  That  there  were  is  perfectly  clear,  or 
the  money  would  never  have  been  raised  that  was 
realised  afterwards.  With  the  greatest  respect, 
tlierefore,  for  the  judgment  of  the  late  Lord  Chief 
Baron,  I  think  that  an  erroneous  view  was  taken 
of  this  case,  and  therefore  I  shall  move  your  lord- 
ships that  this  judgment  be  reversed,  or  rather  the 
appeal  allowed. 

The  Lord  Chancellor. —  I  take  the  same  view  of 
the  case  before  the  House  with  my  noble  and  learned 
friend.  I  have  taken  the  opportunity  of  going 
through  the  whole  of  the  papers,  and  the  result,  con- 
sidering the  arguments  and  reading  the  evidence 
upon  the  subject,  is,  that  I  have  no  doubt  whatever 
that  the  Master  has  come  to  an  unsound  conclusion, 
when  he  has  found  that  tlie  40,000/.  was  not  brought 
in  as  by  the  agreement  it  was  required  to  be. 

I  could  have  wished  that  the  parties  bad  agreed 
to  the  proposal  which  was  at  least  perfectly  fair  to 
both  parties,  and  I  think  very  much  for  the  inte- 
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rest  of  both  of  them ;  and  which  also  might  have 
relieved  your  lordships  as  well  as  the  Court  below 
from  much  very  useless,  very  tedious,  unprofitable, 
and  in  all  probability  expensive  litigation ;  the  pro- 
posal went  not  merely  to  have  referred  that  which 
has  been  already  I  think  adjudicated  upon  by  the 
Master  erroneously,  I  mean  touching  the  answer 
to  the  question  put  to  him  in  the  first  inquiry 
whether  the  40,000/.  was  brought  in  or  not  ?  The 
whole  question  might  have  been  left  most  safely  by 
the  Appellants  to  another  mode  of  adjudication,  en- 
lightened as  it  probably  would  be  by  the  intimation 
of  opinion  which  those  of  your  lordships  who  at- 
tended this  case  may  be  said  to  have  given.  My 
noble  and  learned  friend  having  stated  that  he  con- 
sidered the  opinion  of  the  Master  to  be  incorrect,  I 
tliink  it  would  have  been  expedient  that  the  whole 
should  have  gone  together^  and  not  merely  this 
part  in  which  I  think  there  has  been  a  miscarriage 
in  the  Court  below.  The  consequence  of  that  pro- 
position not  being  accepted  by  the  parties,  is,  that 
it  must  go  back  with  a  direction  that  the  Court 
shall  in  the  first  place  allow  the  exception  to  that 
report— that  will  adjudicate  upon  the  matter  of  the 
40,000/.  having  been  brought  in.  But  there  was 
another  miscarriage  in  the  Court  of  Exchequer 
having  adjudicated  upon  that  which  was  never 
before  the  Master,  that  event  never  having  hap- 
pened in  consequence  of  which  alone  the  Master 
was  to  go  into  the  inquiry.  In  putting  the  question, 
therefore,  to  your  lordships,  on  my  noble  and  learned 
friend's  motion,  in  which  I  entirely  concur,  I  shall 
propose  that  your  lordships  shall  adjudge  that  the 
decree  should  be  reversed,  and  that  it  should  be 
remitted  with  a  direction  to  allow  the  exception  to 
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1834*.  the  Master's  report,  and  then  that  it  should  be 
referred  back  to  the  Master  to  proceed  upon  the 
footing  of  the  former  decree.  It  is  a  very  painful 
thing  to  be  obliged  to  do  this  which  must  lead  to 
further  expense.  This  House  has  given  greater 
facilities  for  the  expeditious,  economical,  and  easy 
disposing  of  the  case,  in  a  manner  peculiarly 
adapted  to  such  a  case  than  I  ever  saw  before.  I 
regret  for  the  sake  of  the  parties,  the  failure  of  the 
attempt  in  this  case :  I  think  it  would  have  been 
wise  if  they  had  listened  to  it ;  and  I  trust  the 
failure  will  not  prevent  your  lordships  repeating 
the  same  attempt  to  other  parties  should  a  case  of 
a  similar  description  arise. 

Judgment  reversed,  and  the  cause  remitted  with 
directions. 
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ENGLAND. 
(court  of  exchequer.) 

The    Right    Honourable    Thomas  1 
North  Lord  Graves,  Defendant  \  A 
in  the  Court  of  Exchequer      •    -J 

The   Reverend  Jonathan  Parker -j 
Fisher,   D.D.,    Plaintiff  in    the  I /J 
Court  of  Exchequer  -        -        -  J 

Held,  under  the  circumstances,  and  upon  the  evii 
in  the  following  report,;  that  lands  within  a  pai 
exempted  from  tithe  by  a  money  payment  of  ) 
and  proof  that  no  tithes  had  ever  been  rendered. 


In  Easter  Term,  54  Geo.  III.  the  R 
filed  his  bill  in  the  Court  of  Exchequer 
of  the  rectory  and  parish  church  of  Farri 
county  of  Devon,  setting  forth,  that  in  t 
of  September,  1805,  he  was  instituted  anc 
into  the  same ;  that  the  Appellant  at  tt 
the  Respondent's  induction,  occupied  an< 
since  occupied  l&rms  and  lands  within 
rectory  and  parish  of  Farringdon,  and  th< 
places  thereof;  and  had  subtracted  and 
to  his  own  use  the  tithes  arising  from  s 
and  lands,  without  making  any  satisfact 
Respondent  for  the  same ;  aud  praying  a 
of  the  single  value  of  such  tithes  from  th 
Respondent's  induction,  and  that  Appelh 
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1384.       pay  to  Respondent  what  should  be  found  due  to 
him  on  such  account 

The  Appellant  by  his  answer,  stated  that  he  was 
seized  in  fee  of  the  manor  of  Clist,  otherwise  Clist 
Satchfield  or  Bishop's  Clist,  in  the  county  of  Devon, 
with  the  demesne  lands  thereto  belonging,  part  of 
which  demesne  lands  he  believed  to  be  situated 
within  the  said  rectory  or  parish  of  Farringdon ; 
and  he  contended,  that  there  had  been  from  time 
whereof  the  memory  of  man  was  not  to  the  con- 
trary, and  still  was  an  ancient  customary  payment 
of  QL  6s.  8d.  paid  and  payable  by  the  owners  and 
occupiers  of  the  said  manor  of  Clist,  otherwise  Clist 
Satchfield  or  Bishop's  Clist,  and  the  demesne  lands 
thereof,  to  the  rector  for  the  time  being  of  the  said 
rectory  and  parish  church  of  Farringdon,  at  Mid- 
summer  yearly,  and  accepted  by  them  for  and  in 
lieu  of  all  tithes,  both  great  and  small,  arising, 
growing,  or  increasing,  upon  or  from  the  demesne 
lands  of  the  said  manor,  situate  within  the  said 
rectory  or  parish  of  Farringdon  j  the  Appellant 
then  admitted  his  occupation  of  the  mansion-house, 
formerly  called  Clist  Satchfield  or  Bishop's  Clist 
House,  and  then  called  Bishop's  Court  House,  with 
the  barton  or  farm  thereto  belonging,  situate  within 
the  said  parish  of  Farringdon,  being  as  he  believed 
part  of  the  demesne  lands  of  the  said  manor,  and 
his  having  had  and  taken  the  tithes  mentioned  in 
the  Respondent's  bill ;  and  he  submitted  that  the 
Respondent  was  not,  for  the  reasons  aforesaid,  en- 
titled to  any  tithes  from  such  farm  and  lands. 

The  Respondent  replied  to  the  Appellant's  an- 

swer,  and  the  Appellant  having  rejoined,  the  cause 

was  at  issue,  and  evidence  produced  on  both  sides. 

The  cause  was  heard  before  the  Right  Honour- 

able  the  Lord  Chief  Baron  of  the  said  Court  of 
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Exchequer,  on  the  ^th  of  January,  ] 
ruary,  and  27th  of  April,  1825.   ' 

The  evidence  produced  by  the  App 
relied  on  at  the  hearing  of  the  cause  in    1 
the  customary  payment  or  modus,  was  i 

Extract  from  Pope  Nicholas*  taxatio 
extracts  from  Domesday. 

Depositions  of  witnesses  in  proof  of  tl 
lands  of  the  manor,  by  metes  and  boui   I 
no  tithe  in  kind  has  ever  been  rendered    . 
memory  of  man,  in  respect  of  such  dem 
and  that  the  same  have  been  covered  by  t 
payment. 

An  indenture  of  lease,  dated  l6th  o 
8th  Charles  I.,  from  Francis  Earl  of  ]  i 
Peter  Beavis,  Esq.,  in  which  the  monej 
or  pension  is  referred  to. 

A  lease  dated  6th  of  November,  9th  (  I 
of  part  of  the  manor  from  the  Earl  of  ]  1 
John  Smith. 

Counterpart  of  a  lease,  dated  6th  of !( 
1632,  from  the  Earl  of  Bedford  to  Rog» 
parcel  of  the  demesne  lands  of  Bishop's  ( 
taining  a  covenant  by  the  Earl  to  indemni 
tithes. 

Indentures  of  lease  and  release  of  the 
27  th  of  April,  1801 J  being  a  convey  an 
said  manor,  mansion-house,  and  other  pr 
the  father  of  Appellant. 

Articles  of  agreement,  dated  the  19th 
1802,  for  the  purchase  by  the  Appellant  c 
the  manor. 

Parochial  books  of  the  parish  of  Farrin 

A  book  of  account  of  a  receiver  of  the 
the  parish  of  Farringdon. 


UimD  OEATM 
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1S34.  Nine  several  receipts  for  the  money  payment  in 

lieu  of  tithes,  commencing  in  the  year  I7I6  and 
ending  1800. 

Extracts  from  the  institution  books  of  the  Bishop 
of  Exeter. 

Extracts  of  registers  of  the  burials  of  various 
rectors  of  Farringdon. 

The  evidence  of  the  Respondent  was  as  follows : 

•  An  extract  from,  or  entry  in  folio  10  of  a  book 
produced  from  the  principal  registry  of  the  Bishop 
of  Exeter,  purporting  to  be  Bronescombe's  register, 
touching  the  grant  of  the  church  of  Femdon  to 
Walter,  Bishop  of  Exeter, 

Another  extract  from,  or  entry  in  folio  7*  of  the 
same  register,  purporting  to  be  an  instrument  of 
appropriation,  dated  A.  D.  1276>  and  intituled 
Carta  de  Capella  Sancti  Gabriel. 

An  extract  from  an  entry  in  folio  164  of  another 
book,  from  the  same  registry,  purporting  to  be 
Stapledon's  register,  intituled  Annexio  Ecclesiarum 
de  Clist  Fomizon  et  de  Farndon,  dated  Sept.  A. 
1321. 

An  extract  from,  or  entry  in  folio  210  of  another 
book  from  the  same  registry,  purporting  to  be 
Grandisson's  registry,  vol.  1.,  being  an  instrument 
intituled  De  Cantaria  de  Clist,  and  dated  Sept. 
1360. 

Another  extract  from,  or  entry  in  folio  20  of 
another  book,  from  the  same  registry,  purporting 
to  be  Brantingham's  register,  atid  intituled  CoUatio 
Ecclesie  de  Farndon  ex  causa  permutacionis,  and 
dated  22d  of  October,  1372. 

*  The  substance  of  these  documents  appears  in  the  Appel- 
]ant*s  argument. 


Ijoed  gratis 
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A  Statement  made  by  the  Respondent's  counsel,       18S4. 
and  admitted  by  the  Appellant's  counsel,  that  an 
annual  payment  of  40^.  had  been  and  was  still  made 
out  of  the  rectory  or  church  of  Farringdon,  to  the 
vicars  choral  of  the  cathedral  church  of  £xeter. 

An  extract  from  the  Valor  Ecclesiasticus  of 
Henry  VIII.,  relating  to  the  possessions  of  the 
vicars  choral  of  the  cathedral  church  of  Exeter. 
No.  1. 

Another  extract  from  the  same  Valor,  relating  to 
the  possessions  of  the  bishoprick  of  Exeter.   No.  2. 

Another  extract  from  the  same  Valor,  relating 
to  the  church  of  Clyst  St.  Michael,  otherwise  Sow- 
ton,  in  the  county  of  Devon.    No.  3. 
'*    Another  extract  from  the  same  Valor,  relating 
to  the  church  of  Faryngdon.     No.  4. 

By  the  decree  it  was  ordered,  that  it  should  be 
referred  to  one  of  the  Masters  of  the  Court,  to  take 
an  account  of  the  single  value  of  the  tithes  claimed 
by  the  Respondent's  bill  upon  the  several  farms  occu- 
pied by  the  Appellant  within  the  rectory  and  parish 
of  Farringdon  aforesaid,  within  six  years  next  pre- 
ceding the  filing  the  bill,  and  that  Appellant  should 
pay  the  amount  which  might  be  reported  due  from 
him  in  respect  of  such  tithes,  but  without  costs. 

The  appeal  was  against  this  decree. 


For  the  Appellants,  Mr.  Bickersteth  and  Mr. 
Jacob. 

For  the  Respondents^  Mr.  Boteler  and  Mr. 
Beames. 

For  the  Appellant.*     The  most  convenient  and 

*  Tlie  argument  here  given  consists  of  the  reasons  annexed 
to  the  printed  case,  and  signed  by  Mr.  (now  Judge)  Coleridge. 
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1834.  the  fairest  way  of  considering  this  case,  upon  the 
pleadings  and  the  evidence,  will  be  to  see,  first, 
what  were  the  propositions  which  the  Appellant 
undertook  to  establish  in  the  Court  below,  in  an- 
swer to  the  common  law  right  of  the  Respondent, 
to  the  payment  of  tithes  in  kind  ;  secondly,  what 
was  the  evidence,  and  the  effect  of  it,  by  which  he 
sought  to  establish  those  propositions ;  and,  lastly, 
what  was  the  answer,  and  how  supported,  by  which 
the  Respondent  sought  to  overturn  them. 

The  propositions  of  the  Appellant  were  two- 
fold :  the  first,  that  there  is  a  customary  payment 
of  21.  6s.  8d.  paid  and  payable  by  the  owners  and 
occupiers  of  the  manor  of  Clyst  and  the  demesne 
lands  thereof,  to  the  rector  of  the  parish  church  of 
Farringdon,  at  Midsummer,  annudly,  in  lieu  of  all 
tithes,  both  great  and  small,  arising  upon  or  from 
the  demesne  lands  of  the  manor,  situate  within  the 
parish  ;  the  second,  that  the  lands  in  respect  of  the 
tithes  of  which  the  account  was  claimed,  were  par- 
eel  of  the  demesne  lands. 

The  effect  of  the  Appellant's  evidence,  to  esta- 
blish the  last  of  these  propositions,  was  not  seriously 
contested  in  the  Court  below.  As  the  closes  were 
many  in  number,  and  as  several  of  them  had  un- 
dergone, within  time  of  memory,  changes  of  their 
respective  boundaries,  the  depositions  to  establish 
their  identity  were  necessarily  long,  and,  in  parts, 
diflScult  to  follow  J  of  course,  therefore,  there  were 
some  remarks  made  upon  them  ;  but  they  were, 
considering  the  nature  of  the  case,  few  and  unim- 
portant ;  and  the  Court  below  declared  itself  satis- 
fied with  this  portion  of  the  Appellant's  proof.  It 
will  be  unnecessary,  therefore,  to  say  niore  on  this 
part  of  the  case,  than  to  submit,  that  if  any  serious 
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difficulties  could  have  been  shewn  to  i 
the  satisfactory  nature  of  this  proof,  the] 
have  been  raised  in  the  Court  below, 
among  many  other  reasons,  that  that  Cc 
have  had  an  opportunity  of  exercising  its 
as  to  the  sending  the  question  to  a  jui 
bunal  most  peculiarly  proper  to  afford  asi 
the  conscience  of  a  court  of  equity,  in  de 
such  questions  as  those  of  identity  of  c 
parcel  or  no  parcel  of  a  manor. 

The  evidence  by  which  the  Appellant 
establish  the  first  proposition,  was  not  c( 
the  proof  most  distinct  and  uniform,  th 
tithes  in  kind,  or  composition  in  lieu  th 
cording  to  value,  had  ever  been  paid  i 
of  the  lands  in  question  ;  but  extended 
general  reputation,  that  a  money  paymen 
memortally  paid  and  payable ;  and  to  ev 
the  most  satisfactory  nature,  that  a  mone)^ 
had,  in  fact,  been  made,  for  a  very  long 
years ;  indeed,  it  was  admitted  by  the  cc 
the  Respondent,  that  a  money  payment 
made  for  more  than  a  century.    The  j 
further  proved  that,  at  still  earlier  per 
owners  of  the  lands  in  question  had,  in  th 
guaranteed  the  takers  against  the  money 
to  the  rectors  for  the  time  being,  taking 
upon  themselves;   and,  although   the  i 
amount  of  this  money  payment  did  not 
appear  upon  the  leases,  yet  there  could  I 
sonable  doubt,  that  the  guarantee  was  rei 
the  money  payment  in  question. 

It  is  clear  that  the  evidence  for  the  i 
made  out  the  proposition  for  which  it  was 
most  satisfactorily,    subject  to  two  obs( 

VOL.  VIII.  3  s 
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1 8S4.  The  first  of  these  was,  that  the  reputation,  as  spoken 
wl^r^Z^s  ^^  ^y  some  witnesses,  tended  to  shew  the  demesne 
••  lands  of  the  manor  to  be  wholly  exempt  from  the 
payment  of  tithe,  which  is  said  to  be  inconsistent 
with  the  case  of  the  Appellant  But  this  objectioa 
is  entitled  to  little  or  no  weight,  when  this  fact, 
which  appeared  in  proof,  is  adverted  to,  that  all 
the  original  demesnes  of  the  manor,  in  respect  of 
which  the  money  payment  was  made,  have  not  f(^ 
several  years,  been  in  the  ownership  of  the  lord  of 
the  manor;  and  that,  as  the  payment  has  continued 
to  be  made  by  him  in  one  entire  sum,  both  in 
respect  of  the  lands  remaining  in  demesne,  as  well 
fis  of  those  which  have  been  from  time  to  time  par- 
celled ofl^  a  reputation  may  well  have  arisen  as  to 
these  latter,  that  they  were  entirely  tithe  free; 
neither  the  actual  owners  or  occupiers  thereof  ren- 
dering any  thing  directly  to  the  rector,  and  the 
lord  probably  thinking  it  not  worth  while  to  make 
them  contribute  their  minute  shares  of  a  sum,  so 
inconsiderable  in  the  whole.  The  second  and 
more  serious  objection  was,  that,  upon  the  evi- 
dence, the  money  payment  made  appeared  to  be 
not  that  which  was  alleged  in  the  pleadings, 
2L  6s.  8(L,  but  QL  9s.  8d. :  the  answer  to  this  is,  that 
upon  the  evidence  it  also  appeared,  that  although 
the  rectors  had  always  received  one  entire  sum  of 
^l.  9s.  &/•,  and  given  receipts  for  it  under  one 
name,  as  such,  yet  that,  in  fact,  the  three  additional 
shillings  were  paid  in  lieu  of  certain  repairs  to  the 
thody  of  the  church  or  chanceL  Whether  the  evi- 
dence upon  which  this  explanation  rested  iras 
conclusive,  or  even  satisfactory,  is  hardly  a  ques- 
tion in  this  stage  of  the  proceedings ;  because  the 
same  remark  applies  to  this,  which  was  submitted 
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with  respect  to  the  proof  of  the  ideni 
closes,  that  it  was  not  made  the  princi 
of  contest  in  the  Court  below;  that  it 
distinctly  stated^  that  the  judgment  pre 
other  grounds ;  and  that,  if  it  had  beei 
to  decide  this  point,  the  Court  would  not 
doubts  raised  as  to  the  amount  of  the  n 
ment,  have  overturned  a  payment  of  sue 
tionable  antiquity,  without  sending  it  U 
inquiry  elsewhere.    The  evidence,  expl 
the  difference  in  amount  between  the  st 
and  the  sum  proved  to  have  been  paid,  t 
not,  upon  further  examination,  appear  to  1 
satisfactory,  that  ground,  taken  alone, 
not  so  much  a  reason  for  affirming  a  dec 
upon  a  totally  different  assumption,  as  foi 
the  cause  to  the  Court  below,  that  it  i 
that  course  for  satisfying  its  conscience, 
has  declared  itself  ready  to  pursue. 

Assuming,  then,  that  the  Appellant 
blished  in  the  Court  below  a  case,  which, 
the  common  law  right  of  the  Respondc 
have  entitled  him,  and,  in  point  of  fa 
judgment  of  that  court,   did  entitle  1 
different  decree  from  that  which  has 
nounced :  it  remains  to  examine  the  evid 
which  the  Respondent  sought  to  answer 
and  to  state  the  reasons  why  that  evide 
which  the  decree  proceeded,  ought  to 
ineffectual  for  the  purpose  for  which  it 
In  so  doing,  the  Appellant  labours  und 
advantage,  that  the  evidence  consisting 
ancient  documents,  which  are  adduced 
possession  of  centuries^  it  is  necessary  s 
aUe  for  him  to  examine  their  admissil 

3s  2 


JUIED   GEATSf 


94i6  CASES   IN   THE   HOUSE   OF   LORDS 

18S4.       their  construction,  with  strict  and  even  grammati* 
cat  minuteness. 

The  first  general  remark  which  applies  to  the 
whole  of  this  evidence  (excepting  the  extracts  from 
the  Ecclesiastical  Survey,  which  are  entirely  con. 
sistent  with  the  existence  of  the  money  payment) 
is,  that  they  were  used  in  a  suit  between  a  rector 
and  a  parishioner,  for  tiie  purpose  of  affecting  the 
interests  of  the  latter,  and  that  this  being  the  nature 
of  the  suit,  and  the  purpose  for  which  they  were 
used,  they  were  all  instruments  either  exclusively 
recording  transactions  between  the  patron  and  or- 
dinary, or  when  those  characters  were  united  in 
one  person,  between  him  and  the  incumbent,  or 
purporting  to  be  ordinances  by  the  ordinary ;  that 
the  parishioner  was  in  no  respect  a  party  to  them ; 
and  that,  as  they  did  not  profess  to  dispose  of  his 
interests,  so  his  interests  could  not  be  bound  by" 
them.  The  Appellant  may  concede,  that  they  are 
valid,  as  to  the  disposition  of  the  tithes  when  raised, 
or  as  to  the  person  to  whom  they  should  be  paid- 
questions  in  which  he  is  little  concerned ;  but  the 
matter  now  at  issue  is  a  different  one:  in  what 
form,  namely,  the  tithes  have  been,  from  time  im- 
memorial, paid  to  the  tithe-owner,  whoever  he 
may  have  been  ? 

In  making  this  remark,  we  are  aware  that  it  will 
be  urged,  that  the  same  person  who  was  ordinary- 
and  patron,  was  also  a  parishioner,  and  that,  in  one 
document,  he  does  profess  to  regulate  the  very 
point  in  dispute, — the  mode,  namely,  of  the  pay* 
ment  of  his  tithes,  and  that  his  declaration  and  acts 
are  evidence  against  the  present  Appellant.  But 
this  argument  assumes  the  privity  of  the  Appellant 
with  the  patron  and  ordinary ;  if  there  be  no  such 
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privity,  the  objection  to  the  evidence  remains  ur 
answered ;  and,  therefore,  such  privity  should  hav 
been  proved  in  the  regular  manner :  no  evidenc 
^  was  ofiered  for  that  purpose,  but  those  very  decla 
rations  and  ordinances  themselves,  the  whole  va 
lidity  of  which,  as  evidence  against  the  Appellant 
must  depend  on  some  original  and  extrinsic  proo 
of  such  privity* 

Another  general  remark,  which  applies  to  thes< 
documents,  arises  upon  the  manner  in  which  the^ 
have  been  attempted  to  be  proved.  This  was  en 
deavoured  to  be  done,  in  every  instance,  by  copies 
entered  in  a  book,  which  was  said  to  contain  the 
registers  supposed  to  have  been  kept  by  the  bishops 
for  the  time  being,  of  the  transactions  occurring 
within  their  respective  episcopacies;  but  no  ac- 
count was  given  of  any  search  for  the  originals ; 
nor»  supposing  it  to  have  been  satisfactorily  proved 
that  the  originals  had  once  ei^isted,  and  had  been 
since  lost  or  destroyed,  was  any  information 
afforded  of  the  manner  in  which,  or  the  authority 
by  which,  these  supposed  copies  were  made  in  the 
registers;  and  it  is  remarkable,  that,  although 
these  documents  professed  to  relate  to  transactions 
extending  through  more  than  a  century,  they  all 
came  from  one  book,  and  that  not  a  very  large 
one.  These  remarks  disclose  so  much  that  is  ob- 
jectionable in  the  nature  of  the  evidence,  on  which 
the  decree  professedly  proceeded,  as  to  make  it  fit 
and  proper  again  to  submit  the  case  to  the  judg- 
ment of  the  Court  below. 

Another  general  remark,  applying  to  all  the  do- 
cuments  which  profess  to  regulate  the  tithes  of  the 
parish,  is,  that  while  each  of  them  wants  some  one 
or  more  formal  requisites  to  their  validity,  for  the 
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1834.       particular  purposes  for  \i^hich  they  profess  to  be 
y^i^^^^^^   made,  they  are  all  destitute  of  that  evidence  of  hav* 
^  ing  been  submitted  to,  or  acted  on,  by  the  persons 

most  interested,  or  of  having  been  respected  by  sue* 
ceeding  bishops,  as  permanent  and  binding  ordi- 
nances, which  was  necessary  to  make  their  testimonj 
of  any  weight  in  the  present  dispute.   As  to  the  lat- 
ter point,  each  succeeding  bishop  seems  to  have 
regarded  the  ordinance  of  his  predecessor  as  merely 
temporary  and  occasional ;  and,  as  the  former,  if 
they  ever  were  of  that  binding  force  which  the 
Respondent  sought  to  attribute  to  them,  it  is  im- 
possible to  account  for  the  fact,  which  is  yet  indis- 
putable, that  no  tithes  have  ever  been  paid  in  kind 
in  pursuance  of  them.     The  fallacy  which  appears 
to  have  influenced  the  judgment  of  the  Court  be- 
low is,  that  because  each  succeeding  document 
may  be  said,  more  or  less,  to  throw  light  upon,  and 
historically  to  confirm,  some  statement  in  the  pre- 
ceding, the  whole  series  thereby  acquired  increased 
force,  as  evidence,  for  the  purpose  for  which  they 
were  used  in  this  cause ;  whereas,  upon  consider- 
ation, it  is  obvious,  that  even  a  concession  of  the 
fact,  that  certain  ordinances  were  made  at  certain 
times,  will  leave  the  question  of  the  weight  of  each 
ordinance,  its  bearing,  and  its  admissibility,  to  be 
determined  by  itself,  without  reference  to  any  of 
the  others;  and  that,  if  solid  grounds  of  objection 
exist  against  each,  the  assemblage  of  the  whole 
cannot  remove  them. 

Subject  to  the  preceding  general  remarks,  it  does 
not  appear  necessary  to  say  much  upon  the  two 
first  copies  produced,  which  shewed  the  grant  of 
the  advowson  of  Farringdon  to  Bishop  Brones- 
combe,  and  the  appropriation  of  the  rectoiy  to  the 
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sustentation  of  two  chaplains  by  the  same  bishop.       ^^^^' 
In  themselves  they  prove  nothing  in  the  present    ^^^  ^^^^^ 
issue,  and  were  introductory  only  of  the  third  in-  »• 

strument,  which  professed  to  be  a  copy  of  an 
ordinance,  called  the  '^Annexio  Ecclesiarum  de 
Clyst  Formizon,  et  de  Farndon/*  This  was  mainly 
relied  on,  and  contains  the  whole  strength  of  the 
Respondent's  case. 

Tfiis  copy  was  stated  to  shew  at  once  the  origin, 
within  time  of  legal  memory,  and  the  legal  de- 
struction of  the  money  payment ;  with  reference 
to  the  evidence  which  it  gives  upon  those  two 
points,  waiving,  for  the  present^  many  objections 
to  its  admissibility  in  the  whole,  and  to  the  credit 
which  may  be  properly  attributable  to  it,  if  admis- 
sible :  it  is  open  to  the  following  remarks*  It  pro- 
fesses to  be  an  ordinance  made  by  Walter  Stapledon, 
who  was  stated  to  be  the  second  in  succession 
after  Bishop  Bronescombe,  a  Bishop  Thomas  Bit- 
ton  having  intervened;  it  begins  with  reciting, 
that  the  foundation  of  Bishop  Bronescombe,  for  the 
support  of  the  two  chaplains,  had  been  neglected 
and  come  to  decay  during  the  episcopacy  of  Bishop 
Thomas ;  and  that  Bishop  Stapledon  himself,  by  a 
former  ordinance,  had  revived  and  altered  it,  hav- 
ing removed  the  two  chaplains  to  a  new  chapel 
which  he  had  built  in  a  more  convenient  situation, 
and  newly  regulated  the  endowments  of  the  vicar 
of  Farringdon,  part  of  which  endowments  he,  the 
said  Bishop  Stapledon,  states  that  he  had  ordained 
to  be  the  tithes,  great  and  small,  with  all  obla- 
tions and  obventions  arising  from  the  ancient 
demesne  of  his  manor  of  Clyst ;  **  for  which 
"  tithes,  however,  we  were  willing  to  satisfy  the 
"  vicar  for  the  time  being,  by  the  pa^jnent  of  40^. 
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18S4.  «  and  8d.9  and  are  able  to  apply  the  tithes  thenk 
*'  selves  to  our  own  uses,  according  to  a  certain 
*<  ordinance."  It  was  said,  that  the  words,  which 
have  been  literally  translated,  proved  the  com- 
mencement of  the  money  payment  in  an  ordinance 
made  by  Bishop  Stapledon ;  this  interpretation  is 
open  to  the  most  serious  objections  : — First,  it  as- 
sumes (and  this  assumption  was  in  fact  made), 
that  the  words  <*  a  certain  ordinance  "  (quandam 
ordinatipnem)  were  equivalent  to  **  the  said  ordi- 
^*  nance"  (praedictam  ordinationem),  for  which 
there  is  no  pretence.  Secondly,  if  that  assumption 
be  not  made,  it  will  be  necessary  to  assume  that 
the  ordinance,  so  referred  to  in  general  terms,  was 
some  other  ordinance  made  by  Bishop  Stapledon 
himself,  of  which  there  is  not  the  slightest  evi- 
dence ;  and  as  to  which,  if  it  were  allowable  for 
the  Respondent  to  state  a  usage  of  such  antiquity 
by  mere  presumption,  the  probability  is  all  the 
other  way ;  for  no  one  can  doubt,  who  reads  the 
whole  instrument,  that  Bishop  Stapledon,  if  he  had 
been  alluding  to  an  ordinance  made  by  himself 
would  have  used  such  words  as  occur  in  the  very 
next  sentence  of  the  instrument,  *'  nostram  super 
^*  hoc  factam  ordinationem ; "  while  there  is  no- 
thing improbable  in  supposing  that  he  would 
describe  as  "  a  certain  ordinance  "  any  regulation 
as  to  payment,  the  commencement  or  authors  of 
which  were  unknown  to  him,  and  lost  in  remote 
antiquity.  Thirdly,  this  interpretation  assumes  that 
Bishop  Stapledon,  who  is  clearly  reciting  an  in- 
strument which  was,  in  the  legal  acceptation  of 
the  term,  an  episcopal  ordinance,  i.  e.  the  endow- 
ment of  a  vicarage,  uses  the  word  in  this  place  in 
its  strict  legal  sense ;  whereas  the  form  in  which 
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he,  as  a  parishioner,  should  pay  his  titl 
incumbent,  was  not  a  matter  within  his  ji 
as  ordinary  —  it  was  not  the  subject  o 
nance ;  and  it  must  be  taken,  therefore 
here  uses  the  term  in  a  popular  sense,  i 
is  more  likely  for  him  to  have  used  it  witl 
to  an  ancient  regulation  than  to  a  mod< 
raent  made  by  himself  with  the  vicar  fo 
being. 

From  a  verbal  examination  of  other  ps 

instrument,  it  is  clear  that  this  recital,  tl 

strong  evidence  of  the  existence  of  the  n 

ment  in  the  reign  of  Edward  II.,  is  no  e 

its  having  commenced  at  that  time  ;  and 

so,  we  pass  on  to  shew  that  the  instrumei 

parts  contains  no  proof  of  its  legal  d( 

The  words  on  which  the  Respondent 

these :  *'  Cum  igitur  universalis  ecclesia  1 

**  corpus  misticum  sit  censendum,  non 

**  inconveniens,  si  peradmodum  unius  ve 

-<<  membra  sibi  mutuo  sufTragantur,  ex 

**  clesies  facultatibus  alterius  inopia  sublet 

**  alterum  alterius  onera  portare  precipiat '. 

'<  Qua  propter  habitis  super  hoc  cum  di 

*'  Decano,  et  Capitulo  ecclesise  nostra 

*^  deliberatione  plenissimis  et  tractatu,  d 

*'  consilio  et  assensu,  vocatis  ad  hoc  J( 

"  Gisi  Rectore  ecclesia;  de  Ciist  Formizo 

"  Ricardo  Cole  perpetuo    vicario    Ec 

**  Farndon  prssdictas  nostras  diocesis,  et 

**  ratione  episcopatus  nostri  existentium 

**  ac  juris  solempnis  (quas  requiruntur)  ii 

**  observatis,  de  ipsius  Rectoris  tunc  prae 

**  multas  et  varias  altercationes,  expressc 

*<  Auctoritate  Ordinaria  Statuimus  et.( 


9^2  CASES   IN   THE   HOUSE   OF   LORDS 

1834^.  «  quod  omnes  decimss  tam  majores  quam  minores 
**  de  antiquo  dominico  nostro  manerii  nostri  de 
<<  Clist  provenientes,  pro  quibus  quadraginta  sex 
**  solidos  et  octo  denarios  sterlingorum  in  pecunia 
^<  numerata  juxta  prsdictam  ordinatiouem  solvere 
**  consuevimuSy  vicario  ecclesiae  de  Farndon,  qui 
**  pro  tempore  fuerit,  Tempore  quo  decima  a  no- 
"  vem  partibus  fructuum  separari  solet  integraliter 
"  persolvantur,  omni  facultate  tam  Dobis»  quam 
<<  successoribus  nostris  prsefatas  decimas  pro  pras- 
<<  dicta  pecunie  summa  retinendi  penitus  inter- 
*^  dicta ;  ita  quod  a  prasdicta  quadraginta  sex 
<<  solidorum  et  octo  denariorum  solutione  nos  et 
<<  successores  nostri  in  perpetuum  simus  liberi  et 
*<  immunes."  The  instrument  then  goes  on  to 
assign  to  the  vicar  of  Farringdon  the  tithes  of  other 
lands,  to  the  value  of  60^.  and  upwards,  which  had 
been  in  dispute  between  him  and  the  rector  of  Clist 
Formizon,  and  which  the  latter  had  been  accus- 
tomed sometimes  to  receive;  it  then  charges  the 
vicar  in  return  with  certain  payments,  and  is  sanc- 
tioned at  the  conclusion,  by  the  separate  consent 
of  the  dean  and  chapter.  There  can  be  no  doubt 
that  in  the  words  extracted,  Bishop  Stapledon  io- 
tended  to  put  an  end  to  the  money  payment ;  the 
question  is,  whether  upon  the  face  of  this  instru- 
ment he  appears  legally  to  have  done  so.  From 
the  careful  formality  with  which  the  whole  prelimi- 
naries are  stated,  the  presumption  is  excluded,  that 
any  step  which  really  was  gone  through,  was 
casually  omitted  to  be  mentioned ;  it  must  be 
taken,  therefore,  that  Richard  Cole,  the  vicar, 
did  not  assent  to  the  arrangement,  because  the 
assent  of  every  other  party  is  carefully  stated,  be- 
cause his  presence  is  mention^dy  and  because  he 
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appears  to  have  taken  part  in  many  alt 
the  subject.  The  conclusion,  that  B 
did  not  consent,  is  further  strengths 
sidering  the  total  absence  of  all  affiri 
that  these  tithes  ever  were  received  it 
the  impossibility  of  reconciling  the  p 
ence  of  the  same  money  payment,  from 
time,  up  to  very  remote  antiquity,  i» 
posed  destruction  by  this  instrument 
this  inconsistency  the  Respondent  has  m 
to  account. 

The  question  then  is,  whether  it  is  i 
of  a  parishioner,  or  of  the  ordinary,  t 
modus  without  the  consent  of  the  pars* 
submit  that  there  is  no  legal  principle 
the  affirmative  of  that  proposition  ca 
tained.  A  modus,  or  a  real  compositii 
reasoned  upon  in  law,  as  any  other  agrc 
is,  as  something  originally  beneficial  1 
ties,  and  which,  therefore,  cannot  1 
without  the  consent  of  both :  circums 
vary  the  degree  of  actual  benefit,  bu 
pies  of  legal  consideration  will  remair 
From  the  general  contents  of  the  ini 
will  appear  that  the  whole  ordinanc< 
power  which  the  bishop  could  not,  by 
authority,  exercise ;  a  circumstance  wh 
der  probable  the  conclusion,  that  tl: 
destruction  of  the  money  payment  wa 
and  ineffectual. 

But,  if  it  cannot  be  collected  from  th 
now  under  consideration,  that  the  moi 
was  then  put  an  end  to,  the  instrun 
follow  in  the  order  of  the  Respondent's 
to  afibrd,  if  any  thing,  a  contrary  infei 
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1834.  instrumenti  it  will  be  seen,  charged  the  vicar  of 
Farringdon  with  the  annual  payment  of  twelve 
marks  to  the  two  priests,  and  of  one  to  the  rector 
of  Clist  Formizon ;  for  which,  by  the  payment  of 
these  tithes  in  kind,  amongst  other  additions  to  his 
revenue,  it  assumed  to  furnish  sufficient  funds. 
The  earliest  instrument  which  follows,  at  an  inter- 
val  of  less  than  forty  years,  is  an  ordinance  of 
Bishop  Grandison,  which,  after  stating  the  vicar  to 
be  unable  to  make  this  payment,  reduces  the  twelve 
marks  to  40^*,  that  is,  to  one  fourth  of  the  original 
sum ;  a  reduction  which  can  hardly  be  supposed 
to  have  become  necessary  in  so  short  a  time,  if  the 
ordinance  of  Bishop  Stapledon  had  been  in  all  parts 
executed  after  his  death. 

It  is  unnecessary  to  dwell  upon  the  instrument. 
No.  5.,  which  stated  an  exchange  between  the 
rector  of  Famdon,  and  the  vicar  of  North  Pyder 
Wyn,  in  1372;  or  the  two  extracts  read  from  the 
Valor  Ecclesiasticus.    The  eflfect  of  these  might  be 
to  shew  that  the  ordinance  of  Bishop  Grandison 
had  been  observed  as  to  the  payment  of  the  40^., 
which  to  this  day  is  continued  to  be  made  by  the 
Respondent  to  an  ecclesiastical  body,  representing 
the  two  priests  before  mentioned  ;  but  they,  none 
of  them,  in  any  way  recognise  the  validity  of  the 
ordinance  of  Bishop  Stapledon,  in  that  part  of  it 
which  is  alone  now  in  dispute;  and  they  are  all 
perfectly  consistent  with  the  continuance  of  the 
money  payment^thereby  supposed  to  be  destroyed. 
As  no  evidence  has  been  given  by  the  Respond- 
ent which  is  admissible  in  the  shape  produced,  or, 
if  admissible,  would  form  a  legal  answer  to  the 
Appellant's  case,  or  if  both  admissible  and  legal,  is 
entitled  to  the  conclusive  weight  which  has  been 
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given  to  it  in  the  Court  below,  the  de 
court  ought  to  be  reversed. 

For  the  Respondent. 

The  Appellant's  evidence  did  not  sh 
alleged  customary  payment,  modus, 
2/.  6^.  8d.  had  ever  been  paid  in  lieu  of 
the  demesne  lands  belonging  to  the  ma 
within  the  rectory  and  parish  of  Farrin 
on  the  contrary,  as  far  as  it  was  applica 
any  payment  in  lieu  of  the  tithes  of  su 
applied  to  a  different  sum  of  money. 

The  documents  adduced  in  evidence 
spondent  shewed,  conclusively,  that 
2/.  6s.  8d.  had  not  been  paid  in  lieu  of 
the  demesne  lands  belonging  to  the  ma 
within  the  rectory  and  parish  of  Farrir 
before  the  time  of  legal  memory ;  but 
the  contrary,  the  first  commencement 
ment  of  such  a  sum  of  money  in  lieu  ( 
of  such  demesne  lands,  at  a  period  sul 
the  time  of  legal  memory,  and  the  de 
also  of  such  payment,  shortly  after  its 
ment 

On  the  14th  of  April,  the  decree  v 
on  the  motion  of  Lord  Denman. 
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Account.  5^^  Limitations,  Stat.  of.  P. 
Piy-MoNEY.  Practice  2. 
The  balance  of  a  claim  upon  an  accoun 
by  an  award  in  1799>  which  was  neithei 
nor  expressly  rescinded.  This  account, 
other  claims,  was  made  the  subject  of  i 
ences,  from  time  to  time*  until  the  yeai 
a  balance  was  ascertained  upon  a  negotiat 
debtor  executed  a  mortgage  to  secure  the 
this  time,  judgments  and  executions,  whi 
obtained  by  the  creditor,  were  outstandin{ 
effects  of  the  debtor.  In  1827  and  1828, 
in  consequence  of  difficulties  in  making 
ayailable  for  the  liquidation  of  the  debt,  pn 
old  judgments  for  parts  of  the  amount  se 
mortgage.  Upon  a  bill  filed  by  the  debtoi 
the  mortgage  deed,  and  open  the  accou 
ground  of  oppression  by  the  creditor,  and 
account,  and  a  cross  bill  by  the  creditor  to 
deed  or  take  the  account  upon  the  foot  o 
was  made  dismissing  the  original  bill,  and 
account  upon  the  cross  bill ;  and  this  decree 
upon  appeal,  except  as  to  a  sum  of  /. 
amount  secured  for  insurances  upoo  thi 
debtor,  it  not  being  alleged  or  proved  that 
had  paid  such  insurances.  And  also  such  p 
of  IQOOL  as  had  been  paid  by  the  deb 
which  had  been  erroneously  included  in 
secured  by  the  mortgage,  and  in  respect  of 
tions  the  decree  was  reversed,  and  the  acc< 
to  be  taken,  with  allowance  of  credit  to  the 
such  sums. — Marqu€s$  qflhnegid  v.  Gratt 
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ACTION. 

1.  K.9  a  customer  of  M.  and  Co.,  bankers,  with  whom  she 

kept  an  account^  ga^e  a  power  of  attorney  to  the  part- 
ners, to  receive  the  dividends  upon  her  stock  in  the 
government  securities :  under  this  power  the  dividends 
were  at  different  times  received  by  M.  and  F.,  two  of 
the  partners.  In  1821>,  under  a  power  of  attorney 
forged  by  F.,  900(tf •  3  per  cent,  reduced  annuities,  part 
of  the  stock  of  K.,  was'  sold  for  6000^.  13«.2<^,  and 
transferred  in  the  bank  books  to  T.9  who  had  other 
stock  of  the  same  kind.  Half  of  the  commission  upon 
this  transfer  was  paid  by  the  broker  to  M.  and  Co.  The 
proceeds  of  the  stock  thus  sold,  were  paid  into  the 
house  of  M.,  S.  and  Co.,  to  the  account  of  M.  and  Co., 
and  entered  in  a  passbook,  which,  from  time  to  time, 
was  sent  to  M.  and  Co.  After  the  transfer,  balances 
were  at  different  times  struck  between  M.  and  Co.,  and 
their  agents,  M.,  S.  and  Co.  In  1825,  F.  being  indicted 
for  other  forgeries,  was  convicted  and  executed.  No 
indictment  was  ever  preferred  against  him  for  the  for- 
gery in  question.  Upon  these  facts  (being  found  bj 
special  verdict) :  Held,  that  K.,  in  an  action  brought 
against  M.,  and  the  surviving  partners  of  M .  and  Co. 
for  the  proceeds  of  the  sale  of  the  stock,  as  money  had 
and  received  to  her  use,  was  entitled  to  recover.— 
Marsh  V.  Keating  -  -  Page  651 

2.  By  letters  patent,  10  Cha.  1.,  the  borough  and  pier  quay 

of  Lyme  Regis,  with  all  the  privileges,  &c.  to  the  town 
and  quay  belonging,  were  granted,  &c.  to  the  mayor, 
and  burgesses,  and  their  successors,  to  hold,  &c.  in  fee 
farm  for  ever.  The  letters  patent  provided  that  the 
mayor,  &c.  should,  at  their  own  cost,  thenceforth  from 
time  to  [time,  for  ever,  repair,  &c.,  as  often  as  should 
be  necessary,  &c.  the  buildings,  banks,  sea  shores, 
&c.  within  or  belonging  to  the  borough,  or  situate 
between  the  borough  and  the  sea ;  and  also  the  pier 
quay.  The  mayor  was,  by  the  letters  patent,  appointed 
clerk  of  the  market  within  the  borough,  with  the  fines, 
&c.  belonging  to  that  office ;  and  a  licence  was  granted 
to  the  mayor  and  burgesses  to  dig  stones  and  rocb  in 
any  places  within  the  borough,  out  of  the  sea  and  on 
the  sea  shore,  for  the  reparation  of  the  port,  and  the 
building  called  the  Pier  Quay^  and  other  necessary  re- 
parations and  common  works  of  the  town  and  boroogb, 
and  building  aforesaid. 
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In  an  action  upon  the  case  against  the  a 
declaration  set  forth  the  letters  patent, 
were  accepted  by  the  corporation:  and 
poration  had  thenceforward  enjoyed  th< 
profits  of  the  letters  patent ;  that  the  Ph 
sessed  of  a  house  and  land  within  the 
abutting  on  the  sea  shore;  and  that  th( 
time  of  the  sealing  and  acceptance  of  the 
a  sea  bank  between  the  borough  and  tl 
formed,  and  of  right  ought  to  be  a  prol 
house  and  land  of  the  Plaintiff;  and  whic 
Defendants,  by  virtue  of  the  letters  patem 
ceptance  thereof,  were  liable  to  repair  at 
as  often  as  might  be  necessary;  and  tl: 
such  repair  the  house  and  land  of  the  I 
undated  and  injured :  Held,  after  verdict 
of  not  guilty,  that  this  declaration  disclose 
cause  for  action.  —  Li^me  Regis  v.  Henlei^ 

ADMINISTRATION.     See  Probate  Duty. 

AGREEMENT. 

By  bill  in  equity,  it  was  alleged  that  Kemp 
an  agreement  for  the  purchase  of  a  hoi 
was  an  advantageous  bargain,  entered  intc 
with  King,  the  Defendant,  to  transfer  to  Y 
of  the  agreement,  for  a  sum  of  SOOO^,  am 
him  a  conveyance  of  the  premises ;  and 
agreement  was  drawn  up  in  the  follow 
<'  Mr.  Kemp,  when  the  title  to  the  estate 
*'  and  the  same  shall  be  regularly  conveyi 
*'  the  parties,  I  will  be  accountable  to  yoi 
*'  of  3000/.  upon  receiving  a  proper  rele 
^  and  Mr.  Wilson  for  the  same.  I  am,  you 
<«  15th  of  June,  1818 :"  That  Kemp  imm 
wards  borrowed  3000/.  of  B.  upon  this  u 
King,  and  delivered  an  order  to  King  to  [ 
to  B.  The  Defendant  King,  by  his  answe 
that  the  contract  was  made  with  Wilson,  n 
certificated  bankrupt,  but  that  the  name 
used  as  a  cover  against  his  assignees,  anc 
obtained  a  conveyance  and  possession  of 
not  through  Kemp  or  Wilson,  but  by  ncj 
the  owners.  There  was  no  evidence  on 
support  of,  or  in  contradiction  to,  these  d 
ments  of  the  transaction,  except  as  app 
terms  of  the  agreement,  and  by  a  letter; 
VOL.  VIII.  3  T 
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from  Wika»  to  Kemp,  ia  which  be  says,  **  It  has  always 
«<  been  known  to  you  that  the  money  in  King's  hands 
«  has  always  been  the  only  tangible  means  I  had  to  settle 
♦«  my  affliirs  with  you." 
Upon  this  state  of  the  pleadings  and  proof,  the  bill  was 
dismissed ;  and  upon  appeal  the  order  was  affirmed.  — 
Stofey  V.  King  -  -  -        Page  716 

ANSWER.    See  Pleadiho. 

BILL  OF  EXCHANGE. 

Upon  the  dishonour  of  a  bill  of  exchange  by  the  acceptor, 
a  letter  was  written  to  the  indorsers  in  the  following 
terms : — **  A  bill  for  6SSL  drawn  by  J.  upon  D.  and  Co., 
**  and  bearing  your  indorsement,  has  been  put  into  our 
<<  hands  by  the  assignees  of  A.,*'  (the  holder  who  had  be- 
come bankrupt,)  *' with  directions  to  take  legal  measures 
«<  for  the  recovery  thereof,  unless  immediately  paid.** 
Upon  a  bill  of  exceptions  to  the  direction  of  the  judge, 
upon  the  trial  of  an  action  against  the  indorser  to  recover 
the  amount  of  the  bill :  Held  that  the  letter  was  not  a  suf- 
ficient notice  of  the  dishonour  and  non-payment  of  tlie 
bill  to  entitle  the  Piainti&  to  maintain  the  action.— 
SolarU  V.  Palmer 874 

CHARITY. 

1.  By  letters  patent  in  1572,  Queen  Elizabeth,  upon  the  prayer 
of  Alexander  Nowell,  Dean  of  St.  Paul's,  restored  and 
founded  the  free  grammar  school  of  Middleton  in  Lan- 
cashire, providing  that  the  principal  and  scholars  of  Bra* 
zen  Nose  College  in  Oxford  should  be  governors  of  the 
school,  who  were  incorporated  by  the  name  of  Govern- 
ors, &c. ;  and  that  there  should  be  oFher  own  foundation 
six  scholarships,  to  be  filled  by  scholars  from  Middleton 
School,  to  be  nominated  by  Dean  Nowell  as  long  as  he 
should  live,  and  at  his  decease,  by  Brazen  Nose  College 
and  their  successors,  with  licence  to  Dean  NoweU  to 
erect  seven  other  scholarships,  to  be  filled  by  scholars 
chosen  from  Middleton  School^  if  so  many  fit  scholars 
could  be  found  therein,  or,  in  default,  from  such  other 
schools  as  therein  mentioned ;  and  power  was  given  to 
Dean  Nowell  to  fix  the  stipends  to  be  paid  to  the  scho- 
lars ;  and  to  him  and  the  college  successively,  to  make 
statutes  and  ordinances  for  the  governance  of  the  mat- 
ters of  the  free  school,  and  of  the  scholars  in  the  college 
and  their  stipends  respectively,  and  for  the  preservation 
and  disposition  of  the  rents  and  revenues  for  the  support 
of  the  school  and  scholars*    The  letters  patent  then  set 
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forth  the  gift  of  certain  rents  by  the  qi 
lege,  to  hold  to  them  and  their  successi 
of  the  school,  '*  adproprium  opus  et  usut 
*^  cipalis  et  scholarium  ejusdem  Aulse  R 
'^de  Brazen  Nose  in  Oxon,  Gubematon 

'    ''  praedictae,  &c.  £&  tamen  iotentione  qu 
'^per    prsesentes  prfleconcessis  et  ex 
^Mmposterum  ad  usum  liberae  scholfle, 
^'iideni,  &c.  gubematores,"  &c*  should 
stipend  of  twenty  marks  to  the  mastei 
and  ten  marks  to  the  under  master,  Arc. 

By  letters  patent  dated  in  1579,  the  Queei 
college,  as  governors  of  the  free  school 
Upbery,  &c.  (which  had  been  vested  in  1 
of  Dean  Nowell,)  to  hold,  &c.  in  mortm 
willed  that  the  principal  and  every  one 
should  take  an  oath  that  they  would /Niy  < 
the  rents,  &c.  of  the  manor  &c.  in  all  ti 
follows,  viz.  every  year  to  each  of  her  tbii 
lars  elected  out  of  her  firee  school  of  Mii 
their  support  (ad  ipsorum  vidum)  H.  Ss,  ^ 
every  week  for  the  improvement  of  the  < 
college.  Moreover  she  willed  that  any  prir 
at  the  time  of  his  election  and  admission 
rately  should  take  an  oath  at  the  public  i 
fellows  of  the  collegOy  that  they  would  exj, 
the  rents,  &c.  for  the  purpose  aforesaid ; 
any  fellowship  should  be  vacant,  would  ( 
mit  (luchjMcfn)  from  among  her  said  schc 
either  be  superior  or  equal  to  the  other 
erudition,  probity  of  conduct,  or  piety. 

The  funds  for  the  support  of  the  institutioi 
chiefly  by  Dean  Nowell,  and  they  exceed 
in  amount  the  provisions  made  by  the  lei 
the  master,  under  master,  and  scholars  of 

It  appeared  that  Dean  Nowell  during  h 
permitted  the  surplus  of  the  revenues  be 
applied  for  the  use  of  the  school^  to  be  i 
the  use  of  the  college.  In  the  year  171 
scholarships  were  consolidated  into  one ; 
into  decay ;  for  many  years  no  scholar  hi 
from  it  to  Brazen  Nose ;  and  the  bulk  of 
the  charity,  which  had  increased  to  a  ver 
had  been  applied  to  the  use  of  the  coUeg 
S  T  2 
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the  circumstances  that  this  application  of  tfie  fund  was 
legal.  —  AH.  Gen.  y.  Brazen  Nose  College         Page  377 

2.  In  the  year  1710  lands  in  Ireland  having  recently  before 
they  were  vested  in  trustees  for  a  charity,  been  let  for 
100/.  per  annum^  which  as  far  as  appeared  was  a  fair  rent* 
were  leased  by  the  trustees  at  the  same  rent  for  a  term 
of  three  lives,  upon  a  premium  of  SOOl.  with  a  covenant 
for  perpetual  renewal  upon  the  dropping  of  a  life,  paying 
25/.  for  each  renewal.  In  1782  the  lease  was  renewed 
upon  payment  of  the  fine.  Upon  information  filed  to 
rescind  the  lease:  Held  under  the  circumstances,  thestate 
of  Ireland  at  the  time  of  the  original  lease,  the  practice 
of  the  country  relating  to  such  leases,  and  the  long  ac- 
quiescence, that  the  interest  of  the  lessee  ought  not  to 
be  disturbed.  —  Attomej^  Gen.  v.  Hungerford        -  4S7 

CONDITION.    See  Action,  1. 

CONSTRUCTION.  See  Action,  1.  Charity,1  .  jy^wisjLjmnim. 

COSTS.    Set  Partnership,  I.   Pleading^  2.    Power. 

COURTS. 

The  Irish  Statute  17  &  18  Cha.  2.  c.  20.  has  the  following 
recital  and  provision :  —  **  Whereas  heretofore  issues 
"joined  in  any  of  his  Majesty's  four  Courts  at  Dublin, 
'<  triable  in  the  city  or  county  of  Dublin,  have  been  usu- 
**  ally  tried  at  the  bar  in  the  said  courts  in  Dublin :  And 
"  whereas  by  the  number  of  actions  brought  in  the  said 
''  city  and  county,  for  speediness  of  trial  for  small  causes, 
'*  the  judges  of  some  courts  may  be  letted  and  hindered 
"  in  their  proceeds  in  matters  of  great  weight  depending 
**  before  them,  by  demurrer  or  otherwise,  not  only  to  the 
"  great  delay  of  justice  and  occasion  of  great  expenses 
"  and  charges  of  a  number  of  his  Majesty's  loving  sub- 
'*  jects,  but  also  to  the  trouble  and  charges  of  the  citi- 
"  zens  and  freeholders  of  the  said  city  and  county,  who 
**  are  compelled  to  give  daily  attendance  at  the  bar  of 
"  the  said  courts  for  the  trial  of  the  said  issues ;  for  the 
«  remedy  whereof  be  it  enacted,  that  from  henceforth  the 
<<  Chief  Justice  of  the  King's  Bench  for  the  time  being, 
*'  upon  issues  joined  or  to  be  joined  in  the  Court  of 
"  King's  Bench  or  in  the  Court  of  Chancery ;  the  Chief 
"Justice  of  the  Court  of  Common  Pleas  for  the  time  be- 
"  ing,  upon  issues  joined  or  to  be  joined  in  the  Court  of 
"  Common  Pleas ;  and  the  Chief  Baron  of  the  Court  of 
'•  Exchequer  for  the  time  being,  upon  issues  joined  or  to 
%  "  be  joined  in  the  Court  of  Exchequer ;  or  in  the  ab- 

<'  sence  or  default  of  any  of  them,  one  or  more  of  the 
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*<  Other  Judges  or  Barons  of  the  same  several  Courts 
**  where  it  shall  happen  either  of  the  said  Chief  Justice 
**  or  Chief  Baron  for  the  time  being  to  be  absent*  shall 
'^or  may,  at  their  own  discretion,  within  the  place 
**  where  the  said  Courts  are  or  shall  be  commonly  kept 
**  in  the  said  city  or  county  of  Dublin,  within  the  term, 
**  or  within  four  days  next  after  every  or  any  term,  seve- 
"  rally  try  all  manner  of  issues  joined  or  to  be  joined  in 
*'  any  of  the  said  several  courts,  which  by  the  ordinary 
**  course  of  the  law  of  the  realm  ought  to  be  tried  in  any 
**  of  the  said  courts  by  an  inquest  of  the  said  city  or  coun- 
'*  ty  of  Dublin."  A  bill  of  indictment  for  subornation 
of  perjury  was  found  at  the  session  of  O^er  and  Termi" 
ner  for  the  city  of  Dublin.  The  Defendant  pleaded 
not  guilty,  and  issue  was  then  joined  thereupon.  The  in- 
dictment and  proceedings,  with  all  things  touching  the 
same,  were  afterwards  removed  into  the  Court  of  King's 
Bench :  Held  that  a  legal  trial  of  that  issue  could  not 
take  place  at  Nisi  Priusin  the  Court  of  King's  Bench  un- 
der the  Irish  statute  17  &  18  Car.  2.  c.  20.  — /^otve  v. 
the  King  ...  -  -    Page  1 

DEBTOR  AND  CREDITOR.  S^^  Account.  Partner- 
ship, 1. 

DEVISE. 

1.  Upon  a  will  devising  lands  in  trust  to  be  conveyed  and 

settled  to  the  use  of  L.,  the  devisor's  eldest  son,  for  his 
life,  remainder  to  his  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  son  and  sons  of  the  body  of  L., 
lawfully  to  be  begotten,  severally,  successively,  and  in 
remainder,  one  after  another,  as  they  and  every  of  them 
should  be  in  seniority  of  age  and  priority  of  birth,  and 
the  heirs  male  of  their  bodies  respectively :  Held,  upon 
the  words  and  context  of  the  will,  making  provi- 
sions inconsistent  with  the  intention,  that  a  first  son  of 
L.  should  be  excluded  —  that  such  first  son  took  an 
estate  in  the  lands  in  tail  male.  —  Langston  v.  Langiton 

167 

2.  T.,  by  his  will,  after  bequeathing  to  his  wife,  and  a  married 

daughter,  and  an  infant  son,  portions  of  a  profit  rent  of 
lands  held  by  him  on  lease  in  Ireland,  and  stating  that 
the  account  of  his  profit  rents  would  be  found  in  his  new 
rent  book ;  and  after  reciting  that  it  appeared  by  the 
rental  that  there  was  a  profit  rent  of  674/.  (arising  from 
a  leasehold,  called  Thornhill  Hall),  which  he  appor- 
tioned between  his  eldest  and  his  third  son,  the  will  con- 
3x3 
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tained  the  following  clauae :  -*  *^  And  whereas  there 
**  also  appears  on  the  lands  of  Killeen,  over  and  above 
**  the  head  rent  of  the  same,  a  profit  rent  of  251/.|  I  be- 
**  queath  90tf.,  jearly,  of  the  above  profit  rent,  to  my 
**  second  son  R.  K.  T^  for  his  own  sole  use  and  benefit, 
**  during  the  term  of  the  said  lease,  being  for  mine,  his 
**  own,  and  his  brother  George's  life,"  &c    The  testator 
then,  by  his  will,  proceeded  to  recite  the  amount  of 
other  profit  rents  appearing  in  his  rental  book,  and  to 
bequeath  them  to  others  of  his  sons.    The  will  then  con- 
tuned  the  following  clauses  and  provisions:  —  <*And 
**  whereas  there  appears  out  of  the  lands  of  K.,  as  now 
''  set,  a  profit  rent  of  S92L  Is.  7^d.  sterling,  out  of  the 
'^  same,  over  and  above  the  head  rent  of  the  same ; 
**  now,  be  it  known,  that  I  leave  and  bequeath  lOOf. 
**  yearly,   of  the  same,    to  each  of  my  three  daugh- 
•*  ters,  Ann,   Caroline,  and   Elisabeth  Thomhill ;  the 
<<  residue  of  the  said  profit  rent  being  92^  Is.  7^. 
**  sterling,  I  leave  to  my  fifth  son,  Badham  Thomhill, 
**  for  his  sole  use  and  benefit,  together  with  all  future 
**  benefits  and  emoluments  arising  out  of  the  same,  ex- 
**  cept  as  before  excepted.     And  whereas  there  ap- 
**  pears  a  profit  rent  o£79l.  I5s.  sterling,  arising  out  of 
**  part  of  Thomhill  Lawn,  set  by  lease  to  Robert  Lewis, 
**  not  included  or  mentioned  in  the  demesne  lands  of 
**  Thomhill  Lawn,  before-mentioned ;  now,  be  it  known, 
**  I  leave  said  rent  not  subject  to  pay  any  part  of  the 
**  head  rent,  that  being  already  paid  by  the  demesne 
*<  and  lands  of  the  said  place,  the  above  profit  rent  as 
**  follows,  viz.,  30/.  yearly,  of  the  same,  to  my  daughter 
*<  Ann  Thomhill,  29/.  I5s,  to  my  daughter  Caroline,  and 
*'  901.  sterling,  to  my  daughter  Eliza,  in  addition  to  the 
**  sums  of  lOtf.  each  left  them  out  of  Knockanevin ;  tc^- 
**  ther  with  all  future  advantages,  if  any  should  arise  out 
<<  the  same,  held  by  said  Robert  Lewis ;  and  further,  if 
«<  any  of  the  above  legatees  should  die^  or  die  unmarried, 
<«  I  leave  the  property  bequeathed  to  them,  with  all 
**  benefit  arising  out  of  the  same,  to  be  divided  equally, 
**  share  and  share  alike,  among  the  survivor  or  survivors 
**  of  them.  And  also,  in  like  manner,  if  any  of  the  lives  in 
**  the  leases  should  die,  so  as  to  leave  any  of  the  saidlega' 
'*  tees  unprovidedjor,  by  the  lapse  or  fkll  of  said  life  or 
**  lives  in  any  of  the  above  bequests,  that  in  such  case  a 
<(  proportion  shall  be  deducted  from  the  bequest  of  each, 
**  to  make  up  the  deficiencyi  by  the  determination  of 
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**  such  Jeafte,  as  it  shall  so  happen  to  fal 
**  to  the  loss  sustained,  and  in  proportion 
^*  of  the  surTivor  or  survivors."  Then^ 
certain  monies  recovered  by  decree*  an 
upon  bond  and  otherwise*  and  directing  i 
be  applied  to  pay  his  bond  and  judgmen 
ceeded  to  leave  "  the  residue  or  overpli 
«  to  be  divided  equally  among  all  my  leg 
''  children,  mentioned  in  this  will,  M 
**  eluded,  except,"  Sec,  **  The  residue 
**  perty,  real  and  personal,  to  be  sold  a 
*'  100^.  of  the  same  to  be  given  to  my  i 
*<  sent  support ;  the  residue  to  be  divii 
**  three  daughters,  Ann,  Caroline,  and  E 
then  he  incidentally  directed  that  his  el 
pay  to  J.  F.  **  10&  yearly,  during  hU 
**  Thomhill  Lawn: '  "  Held,  that  the  cla 
ship  applied  only  to  the  bequest  to  the  i 
upon  the  whole  context  of  the  will,  th\ 
bequest  to  R.  K.  T.,  of  the  profit  rent  oi 
cut  down  to  a  life  estate  with  an  executi 
upon  his  dying  unmarried,  to  the  surviv 
ThomhiU  V.  HaU 
S*  3*  H.  by  his  will  gave  to  C.  H.,  his  ado 
20,000{<  S  per  cent,  consols,  and  his  hot 
property,  at  C.  and  M.  The  will  then  p 
following  terms :  — ^  *^  But  in  case  of  he 
**  lavofid  issuet  I  then  will  the  money  so  1 
*'  equally  divided  betwixt  my  nephews  f 
"  may  be  lix>ing  at  the  time  ;  and  the  1 
*'  to  my  nephew,  the  Rev.  J.  H.,  and  thf 
<'  nephew,  Lieutenant  J.  H.,  &c.  I  req 
^'  D.  S.  to  be  her  guardians,  and  allow 
*'  please  for  her  education,  annually,  an 
**  \eh  school ;  and  if  she  marries  it  mus 
*'  consent,  and  the  property  to  be  soI< 
'*  herself  and  children^  and  in  no  way  ch 
**  ated:'*  Held,  that  under  this  limitatic 
consols  vested  absolutely  in  C.  H. —  Ca\ 

4«  V.  by  his  will  bequeathed  to  trustees  all 
goods,  furniture,  pictures,  books,  linen,  i 
to  permit  his  wife  to  have  the  use  of  them 
and  upon  her  death  to  permit  his  son»  A. 
use  of  the  same  goods,  &c.  for  hu  life 
3x4 
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decease  of  the  Burvivor  of  his  wife  and  son  should  be 
possessed,  &c,  in  trust  for  such  person  as  should  from 
time  to  time  be  Lord  V.,  it  being  his  will  that  the  goods, 
&C.  after  the  decease  of  his  wife,  should  from  time  to 
time  go,  and  be  held  and  enjoyed  with  the  title  of  the 
family,  as  far  as  the  rules  of  law  and  equity  would  per- 
mit :  Held,  that  the  limitation  over  was  void,  as  being 
too  remote,  and  that  the  estate  vested  absolutely  in  the 
eldest  son  of  A.  B.,  grandson  of  the  tesutor,  who  was 
living  at  the  date  of  his  death.  —  ToUemache  v.  Eari  of 
Coventry  •  -  -  .         Page  547 

5.  R.  N.  by  his  will  devised  to  F.  N.  and  his  assigns,  for  his  life* 
all  his  real  estates  in  W.,  without  impeachment  of  waste, 
except  the  timber  gromng  in  the  park  avenues,  demesne 
landsy  and  vsoods  adjoining  to  the  capital  messuage,  called 
Arbury ;  remainder  in  trust  for  C.  N.  N.  for  life ;  re* 
mainder  to  his  first  and  other  sons  in  tail  male :  Held, 
that  the  restriction  as  to  cutting  timber,  was  confined  to 
the  premises  specified  in  the  exception  clause,  and 
ought  not  to  extend  to  the  woods,  adjoining  to  the  ex- 
cepted parts,  nor  to  the  avenues  ^ade  by  the  testator 
in  those  woods ;  and  that  no  proceeding  for  equitable 
waste  could  be  maintained  as  to  trees  planted,  &c.  for 
ornament,  &c.  as  to  a  house  which  had  formerly  been 
a  principal  mansion,  and  having  gone  to  decay,  had  been 
restored  by  F.  N.,  the  tenant  for  life :  Held  also,  that 
the  Plaintiff  having  made  a  case  by  his  bill  for  an  inquiry 
and  account  as  to  equitable  waste,  and  having  had  the 
opportunity  of  supporting  that  case  by  evidence,  which 
he  had  omitted  to  do,  was  not  entitled  to  an  issue  as  to 
that  equity,  nor  to  raise  the  question  anew  in  a  supple- 
mental or  other  suit,  although  the  bill  as  to  that  equity 
had  not  been  dismissed  by  the  decree —  Newdegate  ▼. 
Netvdigate  -  -  .  .  .  "73^ 

DISCOVERY.    See  Practice,  2. 
DOMICILE.     See  Probate  duty. 

EVIDENCE.  See  Devise,  5.  Partnership,  It  2.  Prac- 
tice, 2. 
A  suit  having  been  instituted  in  the  Court  of  Chancery  in 
England,  to  carry  into  execution  the  trusts  of  a  deed 
executed  by  D.  in  1799  for  the  benefit  of  creditors  hold- 
ing debentures,  the  assignees  of  a  bankrupt  firm  claim- 
ing under  two  debentures,  which  had  been  deposited  with 
the  firm,  for  balances  due  and  to  become  due  to  them, 
went  in  under  tlie  decree  to  prove  their  claim.     The 
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Master  reported  as  to  one  of  the  debentures  No.  26.  that 
the  sum  secured  by  it  was  due  under  the  deed  of  trust, 
but  that  there  was  not  sufficient  proof  to  establish  the 
right  of  the  claimant.  Pending  this  suit,  a  bill  was  filed 
in  the  Court  of  Chancery  in  England  for  the  administra- 
tion of  the  estate  of  the  bankrupt  firm,  in  which  by  an 
order  of  Court,  a  receiver  of  that  estate  was  appointed. 
In  this  state  of  proceedings,  and  while  the  creditor's  suit 
in  England  was  pending,  a  bill  was  filed  in  the  Court  of 
Chancery  in  Ireland  by  the  assignees  of  the  bankrupt 
firm  and  the  receiver,  for  the  same  purpose  as  the  suit 
then  pending  in  England,  viz.  the  execution  of  the  trusts 
of  the  deed  1799  and  payment  of  the  creditors  holding 
debentures.  In  this  suit  proof  was  given  before  the 
Master,  of  the  execution  and  assignment  of  the  deben- 
ture No.  26.  of  the  search  for,  and  loss  of,  the  original 
and  of  an  examined  copy.  Upon  this  proof  a  decree  was 
made  declaring  the  right  of  the  assignees,  and  for  pay- 
ment of  a  certain  portion  of  the  sum  due  upon  the  de- 
benture to  the  receiver.  This  decree  was  affirmed  on 
appeal.  —  Donegal  v.  Salt  -  -        Page  853 

FOREIGN  JUDGMENT.    See  Jurisdiction. 
FELONY.    See  Actios,  I. 
FORGERY.    See  Action,  1. 
INTEREST.     See  Practice,  2. 
ISSUE.    See  Courts.  Devise,  5.   Practice,  1.  Solicitor 

AND  Client. 
JUDGMENT.     See  Practice,  2. 

JURISDICTION.  See  Courts.  Evidence.  Partner- 
ship, 1. 
Upon  a  bill  filed  in  the  Court  of  Chancery  in  England,  by 
creditors,  a  decree  was  made  to  execute  the  trusts  of  a 
deed  by  which  lands  in  Ireland  were  vested  in  trustees 
for  the  payment  of  debts.  The  debtor,  a  peer  of  the 
realm,  did  not  answer  the  bill  nor  appear  at  the  hearing 
of  the  original  suit ;  but  filed  an  answer  to  a  supplemen- 
tal suit,  and  by  cross  bill  impeached  the  debts  as  fraudu- 
lent, and  opposed  the  proceedings  by  counsel  in  various 
stages  of  the  supplemental  suits.  By  the  decrees  in  these 
suits,  an  injunction  and  a  receiver  were  appointed ;  but 
it  being  found  impracticable  to  execute  the  decree,  a 
bill  was  filed  in  the  Court  of  Chancery  in  Ireland,  to 
carry  the  former  decree  into  execution :  Held,  revers-* 
ing  the  judgment  of  the  Court  below,  that  under  the 
the  circumstances,  the  Court  had  jurisdiction ;  that  the 
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propriety  of  the  English  decree  might  be  examined  in 
ihe  Miit  in  Ireland ;  but  that  if  part  of  it  was  suatainable 
It  might  BO  far  be  executed  by  the  aid  of  the  Irish  Court, 
altliough  iwher  parts  might  be  enonetma^^^Houldiick  ▼« 
Donegal.       •        *  «  .  ^     Page  SOI 

LACHES.    See  Lbgact.    Practice,  1. 

LANDLORD  AND  TENANT. 

T.  by  indenture  dated  in  166S»  demised  to  W.  lands,  &c^  in 
Ireland,  together  with  the  mines,  timber,  &c.  to  make 
sale,  &c.  thereof  without  impeachment  of  waste  i  the  les- 
see his  executors,  Stc  planting  from  time  to  time,  500 
trees  of  oak  and  ash  in  the  room  &c  during  the  lease,  to 
hold,  Stc*  for  a  term  of  ninety-eight  years,  at  a  rent  of 
15/.  sterling  for  the  first  three  years,  and  30/.  sterling  for 
the  remainder  of  the  term:  and*  T.  corenuited  that  he, 
Stc,  upon  request,  would  **  from  time  to  time  renew  the 
^'said  lease  and  perfect  sudi  other  further  assurances[as 
**  W.  &c.  should  require,  &c."  The  lease  also  contained 
a  corenant  of  warranty  of  title,  &c.,  and  that  in  case  of 
eviction,  or  that  the  premises  should  be  wasted  in  war  or 
rebellion  &c.,  that  the  rent  should  cease  for  the  time. 
By  an  indenture  dated  in  1739  reciting  the. original  lease 
and  the  covenant  for  renewal  a  further  lease  for  nine- 
ty-eight years,  (recited  to  be  in  pursuance  of  the  cove- 
nant &c.)  was  granted  containing  a  similar  covenant. 
Upon  Bill  filed  in  1827  claiming  a  forther  renewal:  Held 
that  the  covenant  was  to  be  construed  as  a  covenant  for 
further  assurance  and  not  for  perpetual  renewal.  «— 
Browne  v.  Tighe  .  .  »  272 

LEASE.    See  Landlord  and  Tsnant. 

LEGACY.     See  Probate  Duty. 

W.  being  resident  in  Jamaica,  by  his  will  dated  in  1768 
gave  to  J.  C.  1000/.  Jamaica  currency,  and  to  M.  U. 
and  H.  C.  500/.  each  of  the  same  currency,  to  be  paid 
to  them  when  they  should  arrive  at  the  age  of  16  years ; 
and  he  desired  that  the  legacies  should  be  paid  out  of 
the  money  due  to  him  on  bonds  from  J.  C.  (the  above 
named  legatee)  and  his  mother ;  and  he  appointed  J.  C. 
one  of  his  executors.  By  a  codicil  dated  in  1792,  he 
gave  to  J.  C.  1000/.  currency  oU  &c.  over  and  above  what 
was  given  by  the  will.  The  testator  after  the  date  of  the 
will  and  codicil  left  Jamaica  and  became  resident  and  died 
in  Scotland  in  1790.  It  was  found  by  a  report  made  in 
a  suit  for  the  recovery  of  the  legacies,  that  J«  C.  in  Oc- 
tober, 1773 ,  was  indebted  to  the  testator  vtt  a  sum  of  2636/. 
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Sterling,  which  was  sceored  by  bond  of  t 
the  usual  form,  and  that  in  1774,  J.  C.  v 
the  testator  in  the  further  sum  of  700/. 
bond.  There  was  no  other  evidence  of  < 
otherwise  owing  by  J.  C.  to  the  testator 
the  will  and  codicil,  except  as  appears  b; 
of  the  will.  In  1794  judgments  were  re 
J.  C.  in  Jamaica  upon  the  bonds  above  i 
no  steps  appear  to  have  been  taken  to  ei 
ments  against  J.  C.  who  was  not  then  ( 
maica :  the  legatees  were  bom  and  remi 
in  Jamaica,  until  after  the  death  of  the 
J.  C.  and  M.  H.  left  the  island  and  acqu 
England  or  elsewhere.  In  1791,  adminis 
will  annexed*  was  granted  in  Jamaica. 
1801,  and  administration  of  his  estate,  wit! 
ed,  was  granted  in  Jamaica  to  J.  6.  C.  hi 
M.  H.  and  H.  C.  in  consideration  of  25/. 
them  by  J.  G«  C.  and  also  of  friendship 
him,  being  their  nephew,  and  of  assistant 
from  him»  assigned  to  him  their  respec 
500/.  and  500/.  with  all  interest  due  ther< 
bill  was  filed  by  W-.  G.  the  personal  repr< 
against  J.  G.  C.  and  others  to  obtain  payn 
owing  upon  the  judgments  out  of  the  est; 
October,  1821,  J.  G.  C.  and  M.  H.  filed  i 
G.  to  recover  the  legacies  given  by  the  v 
ministration,  with  the  will  of  W.  annexed, 
W.  G.  by  the  Court  of  Probate  in  Englanc 
1821,  before  which  time  there  had  been  m 
of  the  estate  of  W.  in  England :  Held  upoi 
stated,  that  it  ought  to  be  presumed  that  l 
been  satisfied.  —  Campbell  v.  Sandford 

LETTERS  PATENT.    See  Action,  2.    CHii 

LIMITATION,  Statute  of. 

A.  in  1799  purchased  shares  in  a  ship  of  G. 
ako  shares  in  the  same  ship,  was  entruste 
other  part  owners  with  the  whole  manager 
and  to  keep  the  accounts  relating  to  it  fi 
the  purchase  until  the  ship  was  sold  by 
consent  of  all  the  owners  in  1805.  Upo 
of  the  sale  G.  R.  stated  and  settled  acc< 
one  of  the  part  owners,  and  paid  him  tl 
upon  the  earnings  of  the  ship  and  the  p 
sale.    In  1824  G.  R.  died.    Upon  a  bill 
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Marchy  18d6»  for  an  account  against  the  executors  of 
G.  R.  it  appeared  by  a  ledger  (found  in  a  room  wholly 
disused  by  G.  R.,)  containing  the  accounts  of  the  ship, 
that  the  credit  and  debit  account  between  him  and  A. 
was  not  carried  beyond  1805.  On  the  debit  side  there 
were  two»  items  one  in  1 81 1 ,  and  another  in  1 812.  It  ap« 
peared  in  evidence  that  A.  left  England  in  1820»  and 
;  some  time  after  his  departure  his  brother-in-law  (a  wit- 
ness for  A.)  called  several  times  upon  G.  R.  with  mes- 
sages from  A.,  and  on  those  occasions  asked  him  to  come 
to  a  settlement  with  A.  respecting  the  ship ;  that  G.  R. 
evaded  the  subject,  but  never  stated  that  he  was  not  in- 
debted to  A.  Under  these  circumstances  an  account 
was  decreed  against  the  executors  of  A.  and  that  decree 
affirmed  on  appeal.  — Robinson  v.  Alexander    Page  S52 

MORTGAGOR  AND  MORTGAGEE.    See  Practice,  2. 

NOTICE.     See  Bill  of  Exchange. 

PARTNERSHIP.    See  Action,  2. 

I.  P.  and  D.,  in  the  year  1814,  commenced  a  partnership 
as*  solicitors.  W.  was  a  client  of  the  firm,  and  employed 
D.  as  his  private  agent  to  receive  his  rents.  The  partner- 
sliip  was  dissolved  in  18179  when  W.  was  indebted  to  the 
6rm  for  a  bill  of  costs  in  a  sum  of  867/*  and  D.,  upon  a 
settlement  of  the  partnership  accounts  between  him  and 
P.,  was  found  indebted  to  P.  in  a  sum  of  750^.,  for  which 
he  gave  security,  and  agreed  to  assign  to  P.  the  outstand- 
ing partnership  debts.  Of  this  settlement,  debt,  and 
agreement,  notice  was  given  to  W.  in  1821.  During  the 
partnership  and  afterwards,  D.  had  received  monies  on 
account  of  W.,  beyond  the  amount  of  the  bill  of  costs : 
there  was  no  evidence  of  any  direction  given  by  W.  to  D. 
to  apply  the  monies  received  by  D.  on  his  account  to  the 
payment  of  the  bill  of  costs,  nor  of  any  settlement  of 
accounts  between  W.  and  D. ;  but  it  was  in  evidence  that 
upon  one  occasion  W.  said  to  D.,  that  he  had  better  keep 
some  money  of  W.  which  he  had  in  his  hands  as  he  might 
want  it.  A  bill  in  equity  filed  by  P.  stating  these  facts, 
and  that  D.  had  possession  of  the  partnership  books  to 
which  P.  had  no  access  ;  that  D.  had  refused  to  concur 
with  him  in  suing  W.  at  law,  or  to  permit  the  use  of  his 
name  for  that  purpose ;  and  that  by  collusion  between  W. 
and  D.,  the  monies  of  W.  received  by  D.  had,  as  they 
pretended,  been  applied  to  payment  of  the  partnership 
debt,  and  praying  an  account  and  payment  of  the  debt, 
was  dismissed  by  the  Master  of  the  Rolls ;.  but  on  appeal 
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to  the  Lord  Chancellor,  this  order  was  H 
decree  for  account  and  payment  made  s 
ecutors  of  W.,  and  this  decree  was  affim 
The  costs  of  the  appeal  were  given,  notwil 
difference  of  opinion.  —  Nottidge  v.  Prich 

2.  Upon  the  formation  of  a  partnership  betwe 
it  was  agreed  that  T.  should  bring  into  the 
ship  40,000^.  of  good  debts  owing  to  a  form 
in  which  T.  had  become  the  surviving  p. 
purpose  of  meeting  the  claims  by  debts  tri 
the  old  firm  to  the  new ;  upon  which  cond 
have  two  thirds  of  the  profits  of  the  new  pa 
C.  one  third.  But  if  40,00(V.  of  such  debts 
brought  in,  then  the  division  of  the  profits 
moieties.  Debts  to  an  amount  exceeding 
accordingly  transferred,  and  became  part  c 
ship  funds  of  T.  and  C.  out  of  which  th< 
spectively  drew  for  their  .several  use,  and 
also  advances  were  made  to  the  custom( 
firm  in  which  T.  was  the  surviving  partner 
Upon  a  bill  in  equity  by  the  executors  of  ' 
praying  accounts,  &c.,  and  upon  a  referei 
whether  40,000{.  of  good  debto  had  been  I 
cording  to  the  agreement;  and  if  so,  to  tak 
accordingly,  and  if  not,  to  take  the  accour 
and  also  to  inquire  whether  any  new  agreen 
entered  into  to  share  the  profits  in  moietic 
found  that  40,000/.  of  good  debts  had  not  be 
but  he  did  not  proceed  to  take  the  account, 
as  to  the  existence  of  any  new  agreement, 
upon  exceptions  was  confirmed,  and  the  ace 
to  be  taken  in  moieties  chiefly  upon  the  assu 
existence  of  a  new  agreement :  Held  on  a] 
4O,00tf.  of  good  debU  had  been  brought 
to  the  original  agreement ;  that  exceptions 
ought  to  have  been  allowed  on  this  ground 
matter  ought  to  go  back  to  the  Master  tt 
inquiry  directed  by  the  original  decree.  - 
Copland  ... 

PERPETUITY.    See  Devise,  4. 

PIN-MONEY. 

F.,  upon  her  marriage  with  C,  under  the  tru 
riage  settlement,  executed  in  1771|  becam 
annuities,  charged  upon  land,  by  way  c 
amounting  to  1000/.  per  annum.    C,  wl 
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becsme  Duke  of  Norfolk,  died  in  I8I5.  In  1816,  upon 
a  comminioa  of  lunacy,  F.  was  found  a  lunatic,  with- 
out lucid  intenrals,  from  December,  1782.  Daring  all 
this  time  she  had  lived  with  her  husband,  and  in  genenl 
society,  according  to  her  rank.  In  1890  F.  died  intestate. 
Upon  a  bill  filed  in  Chancery  by  the  admuustsator  of  F. 
against  the  executor  of  C^  claiming  arrears  of  pb- 
money  from  December,  1782,  to  the  death  of  C. :  Held, 
upon  appeal  rerersing  the  decree  of  the  Court  below, 
that  the  claim,  under  the  drcumstancea,  was  not  sos- 
tainable. —  Howird  ▼.  Digby  -  PAge  224 

PLEADING.  See  Action,  1.    Dbvisk,  5*    Pi.bading,  1, 2. 
POWER. 

T.  S.  the  elder,  in  contemplation  of  the  marriage  of  his 
daughter  E.  B.  secured  to  her  the  sum  of  8000^  with  in- 
terest, by  his  bond  dated  in  1805.    By  indenture  of  the 
same  date  the  bond  was  assigned  in  trust  (after  limitations 
for  the  husband  and  wife),  **  in  trust  for  all  and  every  the 
'  child  and  children  of  £•  B.  by,  drc.  in  such  shares  and 
'  proportions,  and  to  be  paid  at  such  age  or  ages,  time 
<*  or  times,  and  with  such  benefit  of  survivorship  or  other- 
«*  wise^  and  subject  to^  with,  and  under  such  condition!, 
«  restrictions,  and  limitntiansoverdiesMpe»tobealwa|s 
*'for  the  benefit  of  some  one  or  more  of  such  child  orchil* 
**  dren,  as  the  said  £.  B..  alone»  at  any  time  or  times, 
<'  by  any  deed,  ftc*  should  direct  limit  or  appoint;''  snd 
in  de^lt  of  such  direction  or  appointment  by  E.B.  in 
the  event  of  her  surviving  her  intended  husband,  without 
having  jointly  with  him  made  any  appointment  of  the 
said  trust  fund,  or  as  to  so  much  of  die  said  trust  pre- 
mises whereof  no  complete  direction  or  appointmeot 
should  have  been  made  by  her,  <<  in  trust  for  all  and  every 
**  the  child  or  children  of  E.  B.  by,  &c.  equally  to  be 
**  divided  amongst  them,  if  more  than  one,  share  snd 
**  share  alike ;  and  in  case  there  should  be  but  one  such 
**  child,  then  in  trust  for  such  one  or  only  child  ,&c." 
in  1806  the  husband  died  without  having  joined  in  making 
any  appointment  of  the  8000/.  leaving  a  daughter,  S.  E«M* 
the-only  child  of  the  marriage.    In  1825  &  £.  M.  inter- 
married with  B.  B.  with  the  consent  and  approbation  re* 
quired  by  the  settlement,  and  no  further  settlement  wss 
made  of  the  SOM.   By  a  deed  poll  in  1 827,  duly  sealed, 
delivered,  and  attested,  in  conformity  with  the  power 
eontained  in  the  settlement,  E.  B.  «<  directed,  limited,  and 
.««q>pointed,tbat  W.  H.  mid  J.  S.&0.  and  the  trustee  and 
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^  trustees  for  the  time  being  of  the  said  inc 

''  tlementy  should  stand  possessed  and  int^t 

<*  die  said  sum  of  8000/.  4rc.  upon  trust,  iii 

^*  ter  her  deceasoi  or  as  soon  thereafter  as 

«  quired  to  pay,  assign,  and  transfer,  the  sai 

**  and  securities,  or  any  of  them,  and  every 

**  parts  thereof*  unto  such  person  or  persoi 

<^  terest  or  interests,  and  in  such  parts  ai 

*^  proportions  upon  such  trusts,  and  to  and 

**  intents,  and  purposes,  and  with,  and  undc 

*<  to  such  pro?ision8  and  restrictions  or  othe 

**  manner  and  form  as  S.  £«  B.  (the  wife  ot 

**  time  or  times,  and  from  time  to  time  dui 

<'  her,  the  said  E.  B.  or  after  her  decease ; 

«<  standing  her  then  present  or  any  future 

**  any  deed,  &c.  or  by  her  last  will,  &c.  ah< 

*<  appoint,  &c.   and  in  default  of  such 

**  appointment,  4rc.  and  in  the  mean  tii 

^  trusty  during  the  life  of  the  said  S.  £. 

**  and    pay,  apply  and  dispose,  of  the 

**  yearly  income  of  the  said  trust  monies 

**  unto  such  person  or  personst  and  for 

"  and  purposes  as  she  the  said  S.  £• 

*'  any  time  or    times,  and  from  time  t 

**  withstanding  her  then  present  or  any  futi 

**  by  any  writing  or  writings  under  her  h 

**  appoint;  and  in  default  of  such  directic 

**  ment,  upon  trust  to  pay  the  same  inter« 

**  income  into  the  proper  hands  of  her,  the 

**  or  otherwise  to  permit  her  to  receive  and 

<*  to  and  for  her  sole  and  separate  use  and 

**  sively  of  B.  B.  or  any  future  husband, 

'*  that  the  same  might  not  be  subject  or  liab 

**  control,  interference,  or  engagements  of 

"  future  husband,  &c.;  and  from  and  aft( 

**  of  the  said  S.  E.  B.  should  pay,   transf 

*'  the  said  trust  monies  and  securities,  or  si 

**  ed  part  or  parts  thereof  unto  the  execut 

**  said  S.  E.  B.  as  part  of  her  personal  estai 

S.  £.  B.  by  her  will  dated  after  her  majoi 

signed  and  published  by  her  in  complii 

formalities  required  by  the  power  vested  i 

poll,  directed,  limited  and  appointed,  tl 

W.  S^  and  the  trustees  and  trustee  for  i 

of  the  indenture  of  settlement|  should  st 
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becsme  Duke  of  NorfUk,  died  in  1815.  In  I8I6,  npoo 
a  commiMicm  of  lunacy,  F.  was  found  a  lunadc,  with- 
out lucid  hitenralsy  from  December,  1782.  During  all 
this  time  she  had  lived  with  her  husband,  and  in  generd 
society,  according  to  her  rank.  In  1890  F.  died  intestate. 
Upon  a  btil  filed  in  Chancery  by  the  administrator  of  F. 
against  the  executor  of  C,  claiming  arrears  of  pin- 
money  from  December,  1782,  to  the  death  of  C :  Held, 
upon  appeal  reversing  the  decree  of  the  Court  below, 
that  the  claim,  under  the  circumstancee,  was  not  sus- 
tainable.—  Hotoard  v.  D^^by  -  FAge  22i 

PLEADING.  See  Action,  1.   Dbvisb,  5.    Pi.bading,  1, 2. 

POWER. 

T.  S.  the  elder,  in  contemplation  of  the  marriage  of  his 
daughter  £.  B.  secured  to  her  the  sum  of  8000^  with  in- 
terest, by  his  bond  dated  in  1805.    By  indenture  of  the 
same  date  the  bond  was  assigned  in  trust  (after  limitationf 
fbr  the  husband  and  wife),  **  in  trust  for  all  and  every  the 
^*  child  and  children  of  £•  B.  by,  drc.  to  auch  shares  and 
<*  proportions,  and  to  be  paid  at  such  age  or  ages,  time 
<*  or  times,  and  with  such  benefit  of  survivorship  or  ether- 
**  wise*  and  subject  to^  with,  and  under  such  condition, 
^  restrictions,  and  liaitatiHH  ever  die  SMDe»  to  be  alvsfs 
*'for  the  benefit  of  some  one  or  more  of  such  child  orchil* 
**  dren,  as  the  said  £.  B..alone»  at  any  time  or  timeii 
<'  by  any  deed,  &c.  should  direct  limit  or  appoint;  **  snd 
in  de^lt  of  such  direction  or  appointment  by  E.  B.  in 
the  event  of  her  surviving  her  intended  huaband,  without 
having  jointly  with  him  made  any  appoiotment  of  the 
said  trust  fund,  or  as  to  so  much  of  die  said  trust  pre- 
mises  whereof  no  complete  direction  or  appointment 
should  have  been  made  by  her,  *<  in  trust  fbr  all  and  every 
«« the  child  or  children  of  E.  B.  by,  &c.  equally  to  be 
*^  divided  amongst  them,  if  more  than  one,  share  sod 
**  share  alike ;  and  in  case  there  should  be  but  one  such 
**  child,  then  in  trust  for  such  one  or  only  child  ,&c." 
in  1806  the  husband  died  without  having  joined  in  making 
any  appointment  of  the  SOOtf .  leaving  a  daughter,  S.  E.M. 
the-only  child  of  the  marriage.    In  1825  Sw  £.  M.  inter- 
married with  B.  B.  with  the  consent  and  approbation  re* 
quired  by  the  settlement,  and  no  further  settlement  wsi 
made  of  the  8000/.    By  a  deed  poll  in  1 827,  duly  sealed, 
delivered,  and  attested,  in  conformity  with  the  power 
conti^aed  in  the  setdement,  E.  B. "  directed,  limited,  and 
"^  q>poiiited»  d]at  W.  H.  MdJ.  S.  dro.  and  die  trustee  and 
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**  trustees  for  the  time  being  of  the  said  indenture  of  set- 
'*  tlementy  should  stand  possessed  and  interested  of  and  in 
'*  tlie  said  sum  of  8000/.  4rc.  upon  trust,  immediately  af- 
*'  ter  her  deceasoi  or  as  soon  thereafter  as  should  be  re- 
**  quired  to  paj,  assign,  and  transfer,  the  said  trust  monies 
<*  and  securities,  or  any  of  them,  and  every  or  any  part  or 
*<  parts  thereof*  unto  such  person  or  persons,  for  such  in* 
**  terest  or  interests,  and  in  such  parts  and  shares  and 
*^  proportions  upon  such  trusts,  and  to  and  for  such  ends, 
**  intents,  and  purposes,  and  with,  and  under,  and  subject 
« to  such  provisions  and  restrictions  or  otherwise,  in  such 
**  manner  and  form  as  S.  £•  B.  (the  wife  of  B.  B.)  at  any 
'*  time  or  times,  and  from  time  to  time  during  the  life  of 
**  her,  the  said  £.  B.  or  after  her  decease ;  and  notwith- 
<«  standing  her  then  present  or  any  future  coverture  by 
**  any  deed,  &c.  or  by  her  last  will,  &c  ahould  direct  or 
*<  appoint,  &c.  and  in  default  of  such  direction    or 
*^  appointment,  4rc.  and  in  the  mean  time,  Ac.  upon 
^  trust,  during  the  life  of  the  said  S.  £.  B.  to  receive 
<<aiid    pay,  apply  and  dispose,  of  the   interest    and 
**  yearly  income  of  the  said  trust  monies  and  securities 
'*  unto  such  person  or  persons,  and  for  such  intents 
"  and  purposes  as  she  the  said  S.  £•  B.  should  at 
*'  any  time  or    times,  and  from  time  to  time,    not- 
**  withstanding  her  then  present  or  any  future  coverture^ 
**  by  any  writing  or  writings  under  her  hand,  direct  or 
'^  appoint;  and  in  default  of  such  direction  or  appoiat- 
**  roent,  upon  trust  to  pay  the  same  interest  and  yearly 
^*  income  into  the  proper  hands  of  her,  the  said  S.  £•  B., 
**  or  otherwise  to  permit  her  to  receive  and  take  the  same 
"  to  and  for  her  sole  and  separate  use  and  benefit,  exclu- 
**  sively  of  B.  B.  or  any  future  husband,  to  the  intent 
**  that  the  same  might  not  be  subject  or  liable  to  the  debts, 
**  control,  interference,  or  engagements  of  B.  B.  or  any 
'*  future  husband,  &c. ;  and  from  and  after  the  decease 
**  of  the  said  S.  £•  B.  should  pay,  transfer,  and  assign 
'<  the  said  trust  monies  and  securities,  or  such  unappoint- 
**  ed  part  or  parts  thereof  unto  the  executors,  Ac.  of  the 
**  said  S.  £.  B.  as  part  of  her  personal  estate." 
\  &  £.  B.  by  her  will  dated  after  her  majority,  and  duly 

'  signed  and  published  by  her  in  compliance  with  the 

^  formalities  required  by  the  power  vested  in  her  by  deed 

^  poll,  directed,  limited  and  appointed,  that  W.  H.  and 

r  W.  S.,  and  the  trustees  and  trustee  for  the  time  being 

^  of  the  indenture  of  settlementi  should  stand  possessed 
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of,' and  be  interested  in,  the  said  sum  of  SOOtf.  se- 
cured by  the  said  bond  as  aforesaid^  and  other  the  se- 
curities upon  which  the  same  money,  or  any  part  there- 
of^ should  for  the  time  being  be  invested,  from  and  after 
the  decease  of  E.  B.  in  trust  for  the  absolute  benefit  of 
her  dear  uncle  W.  H.,  his  executors  and  administrators, 
and  upon  and  for  no  other  trust,  intent,  or  purpose  what- 
soever, ^nd  which  she  declared  she  meant  as  a  tribute  of 
affectionate  gratitude  for  his  constant  kindness  and  pro- 
tection from  her  infancy,  and  particularly  for  the  recent 
instances  of  it  which  she  had  experienced  since  her  se- 
paration from  her  husband.  S.  £.  B.  died  without  hav- 
ing altered  or  revoked  her  will,  leaving  her  husband  sur- 
viving, 

A  bill,  filed  by  the  husband  against  the  trustees, 
praying  a  declaration  that,  under  the  circumstances  be- 
fore stated,  he  was  entitled  after  the  death  of  E.  B.  to 
the  8000/.,  and  that  it  might  be  secured  for  his  benefit, 
was  dismissed  with  costs ;  and  that  order  was  affirmed  on 
appeal,  but  without  costs.  —  Bray  x>,  Bree.       Page  568 

PRACTICE.    Stftf  Devise,  5.   Partnership,  2.   Pleading. 

1«  H.  being  seised  in  fee  of  lands,  &c.  devised  them  to  his 
four  sons.  P.,  J.,  R^  and  C,  in  succession,  for  their  lives 
respectively,  and  to  the  heirs  male  of  their  bodies  re- 
spectively in  succession,  and  for  want  of  such  issue,  to  all 
and  every  the  daughters  of  such  sons  and  their  heirs  as 
tenants  in  common.  After  the  death  of  H.  the  eldest  son, 
P.  entered  upon  the  lands,  &c.  devised,  and  died  without 
male  issue,  leaving  E.  and  A.  two  daughters ;  and  J.  the 
second  son  of  H.,  upon  the  death  of  P.  entered  upon  the 
lands,  &c.  devised,  and  died  without  male  issue,  leaving 
Anne  a  daughter.  R.  and  C,  the  third  and  fourth  sons, 
died  bachelors,  E.  died  a  spinster,  having  devised  to  O. 
her  interest  intbe  lands,  &c. ;  A.,  the  other  daughter  of  P.» 
married  G.  Upon  the  death  of  C,  the  last  surviving  son 
of  H.,  Anne  the  daughter  of  J.  claimed  to  be  entitled  to 
a  third  of  the  lands  devised  by  H.  &c.,  and  thereupon  an 
indenture  was  executed  between  Anne  of  the  one  part, 
and  G.  and  A.  his  wife  of  the  other  part,  reciting  that 
Anne  was  clearly  entitled  to  part  of  the  lands,  &c.  devised ; 
but  that  a  doubt  or  question  has  arisen  as  to  other  parts  of 
the  lands,  &c.,  upon  one  joint  operation  of  the  respective 
devises  by  H.  and  P.,  and  that  to  avoid  litigation  respect- 
ing such  last  mentioned  lands,  &c^  the  interest,  if  any,  of 
Anne  therein  should  be,  and  they  were  accordingly  to  tlie 
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extent  of  such  interest,  thereby  leased  to  G.  and  A.  his 
wife  for  a  term  of  ninety-nine  years,  if  they  or  either  of 
them  should  so  long  live  at  a  rent  thereby  reserved.  After 
the  execution  of  this  indenture,  Anne  married  T.,  and  her 
estate  and  interest  in  the  lands,  &c.  was  settled  in  default 
of  issue  of  the  marriage  upon  the  survivor  of  them  in 
fee.  G.  having  died,  A.  married  a  second  husband  and 
under  the  settlements  upon  tliat  marriage  and  the  will  of 
A.,  her  estate  and  interest  in  the  lands,  &c.  vested  in  the 
Appellants  W.  and  W.  C.  who  were  in  possession  ;  and 
the  estate  and  interest  of  £.,  the  other  daughter  of  P., 
vested  in  O.,  the  other  Appellant,  who  was  also  in  posses- 
sion. Anne  having  survived  T.  died  intestate  and  without 
issue,  whereupon  the  Respondents  claiming  as  heinexparie 
matemd  of  Anne,  filed  a  bill  in  Chancery,  stating  their  title 
and  the  facts  as  above  set  forth.  They  charged  that  there 
were  no  heirs  of  Anne  exparie  patemd,  and  set  forth  their 
pedigree.  The  bill  also  charged  that  the  Defendants 
(AppellaotsX  being  in  possession,  had  received  one  third 
of  the  rents  on  behalf  of  the  heirs  of  Anne ;  that  the 
pretence  that  there  was  an  heir  of  Anne  expdrte  paternd 
was  set  up  to  enable  them  to  keep  possession,  as  it  would 
appear  if  they  would  set  forth  his  name,  residence,  and 
the  particulars  of  his  pedigree.  The  bill  further  charged 
that  the  Defendants  had,  by  correspondence  and  other- 
wise, admitted  the  title  of  the  Plaintiffs  to  one  third  of  the 
lands,  &c. ;  that  in  such  correspondence  the  facts  and  cir- 
cumstances set  forth  in  the  bill,  or  some  of  them,  had 
been  admitted  or  noticed,  and  that  documents,  &c.  were 
in  their  possession,  &c.  from  which  the  truth  of  the  alle- 
^  gations  of  the  bill  would  appear.     The  bill  then  required 

f-  the  usual  discovery,  and  prayed  a  declaration  of  the  right, 

^  an  account  of  rents  received,  &c.    The  Defendants  jointly 

V  and  severally  pleaded  to  the  whole  of  this  bill,  that  Louisa 

(•'  the  wife  of,  &c.  was  at  the  death  of  Anne  in  the  bill 

f  named,  and  then  was  heir-at-law  of  the  said  Anne  exparte 

jc  paternd  of  the  whole  blood.     This  plea  having  been  over- 

$  ruled  upon  argument,  and  the  order  to  that  effect  affirmed 

^  on  appeal  to  the  Lord  Chancellor,  the  judgments  of  the 

i  Courts  below  were  affirmed  on  appeal  to  parliament,  on 

i  the  ground  that  the  Defendants  were  bound  to  answer 

i  some  of  the  charges  in  the  bill,  and  that  the  plea  without 

k  such  answer  was  insufficient.  —  Harland  v.  Emerson      62 

\  2.      The  statute  8  &  9  W.  3.   c.  11.  §2.  provides,  that  ''  \i 

I  "  any  person  shall  commence  or  prosecute,  in  any  court 

\  VOL.    VIIT.  3    U 
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*<  of  record,  any  action,  plaint,  or  suit,  wherein  upon 
**  demurrer,  either  by  Plaintiff  or  Defendant,  judgment 
*<  shal]  be  given  by  the  Court  against  such  Plaintiff,  or  if 
**  at  any  time  after  judgment  given  for  the  Defendant  in 
'*  any  such  action,  the  Plaintiff  shall  sue  out  a  writ  of 
<<  error  and  judgment  shall  be  affirmed,  &c.  the  De- 
"  fendant  shall  have  his  costs,  &c."  This  enactment  u 
not  confined  to  writs  of  error  after  judgments  upon 
demurrer,  but  extends  to  all  cases  of  writs  of  error  after 
judgment  for  the  Defendant.  — RicketUv^Letou  Page  158 

3.  An  order  of  the  Court  of  Chancery  directed  the  new  trial 

of  an  issue,  and  a  commission  for  examination  of  wit- 
nesses abroad ;  and  that  the  trial  of  the  issue  should  be 
stayed  until  the  return  of  the  commission.  The  parties 
having  improperly  delayed  the  execution  and  return  of 
the  commission,  upon  application  to  the  Court,  the  whole 
of  the  original  order  was  discharged :  But  upon  appeal, 
held,  that  the  laches  as  to  the  commission  ought  not  to 
affect  the  right  to  proceed  to  a  new  trial  of  the  issue; 
and  as  regarded  this  last  point  the  order  was  reversed 
with  special  directions  —  Colvin  v.  Campion     -      523 

4.  Upon  a  bill  filed  by  L.  against  M.,  his  solicitor,  for  a  ge- 

neral account  and  taxation  of  his  bills  of  costs,  and  a 
decree  directing  the  examination  of  the  parties  upon 
oath,  M.  filed  interrogatories  for  the  examination  of  L, 
which  he  refused  to  answer ;  and  thereupon  an  affidavit 
was  filed  by  M.  under  an  order  of  Court,  verifying  the 
allegations  of  facts  suggested  in  his  interrogatories: 
Held,  under  the  circumstances,  that  this  affidavit  ought 
to  be  considered  as  evidence  of  the  debt,  and  of  the  ad- 
vances of  money  constituting  the  debt  by  M.  to  L.  A 
debt  for  2400^.  having,  been  found  due  by  the  Masters 
report,  to  which  no  objections  or  exceptions  were 
taken,  and  no  error  appearing  upon  the  face  of  the  re- 
port :  Held,  that  this  report  could  not  by  order  made 
upon  further  directions  be  reviewed.  M.  having  ob- 
tained judgments  against  L.  upon  warrants  of  attorney, 
which  carried  interest,  and  having  been  in  possession 
and  receipt  of  the  rents  of  lands  belonging  to  L.  upon 
which  he  was  by  decree  made  accountable  with  interest 
Held,  that  the  judgments  ought  to  carry  interest. 
Upon  appeal  and  cross  appeal,  the  House  of  Lords,  being 
of  opinion  that  the  Appellant  in  the  original  appeal,  as 
mortgagee,  ought  to  have  obtained  the  decree  with 
costs  in  the  Court  betoMr,  gave  him  costs  in  the  cross 
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appeal  upon  the  priociple  of  indemnity.  —  Morgan  v. 

Evans  -  -  -  -        Page  777 

PRESUMPTION.    5e<?  Legacy. 
PROBATE  DUTY. 

1.  C.  A«»  a  surgeon  in  the  army,  residing  in  India,  and  having 

personal  estate  vested  in  funds  there,  as  well  as  real 
estate,  and  claims  for  prize-money,  made  his  will,  no- 
ticing the  state  of  his  assets  in  India,  and  his  claims, 
and  directing  that  his  house  and  grounds  should  be  sold 
by  auction,  and  the  produce  placed  to  the  credit  of  his 
estate:  he  left  the  whole  of  his  property  among  his 
children  equally,  subject  to  certain  regulations;  and 
gave  legacies  to  persons  in  England  as  well  as  in  India, 
as  expressed  in  his  wilh  He  thereby  also  noticing  that 
his  son  was  at  school  in  Scotland,  desired  that  his  other 
children  (daughters)  should  be  taken  to  England.  To 
provide  for  their  education,  he  directed  that  his  execu- 
tors should  place  out  his  whole  estate  at  interest,  on 
landed  property,  or  in  some  public  funds,  suggesting  that 
those  of  the  East  India  Company  <<  were,  perhaps,  as  se- 
«  cure  as  any/'  but  leaving  the  investment  to  the  discre- 
tion of  his  executors.  In  a  letter,  proved  as  a  codicil,  he 
directed  that,  after  providing  for  certain  expenses,  the 
whole  of  his  property  at  Bombay  should  be  invested  in 
the  Company's  next  good  loan.  By  another  codicil  he 
made  a  specific  provision,  calculated  first  in  Indian  and 
then  in  English  money,  to  the  amount  of  8000/.  for  each 
of  his  daughters.  He  died  in  India.  The  executors 
proved  the  will,  and  there  collected  the  funds;  and 
having  there  also  administered  them  so  far  as  it  was  ne- 
cessary, transmitted  them  to  England,  where  suits  were 
instituted  by  parties  claiming  interests  under  the  will ; 
and  in  the  progress  of  these  suits,  the  accounts  being 
taken,  the  amount  of  the  funds  was  ascertained  ;  and  in 
a  report  made  by  the  Master,  and  confirmed  by  the 
Court,  deductions  were  made  from  certain  legacies  and 
annuities  payable  in  England,  on  account  of  the  legacy 
duty,  but  none  for  probate  duty,  or  legacies  paid  in 
India,  or  for  the  shares  of  residue  paid  there. 
Upon  a  petition  presented  by  the  Attorney-General  on  be- 
half of  the  Crown,  claiming  these  duties :  Held  that, 
under  the  circumstances  of  the  case,  they  were  not  pay- 
able under  the  statutes  relating  to  the  subject.  55  G.  3. 
c.  ISIf.;  &c. —  Attome^'Generalv.  Jackson  -        15 

2.  M.,  a  merchant  domiciled  in  England,  died,  having  made 
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his  will,  and  leaving  a  large  personal  estate  partly  situate 
in  England,  and  partly  in  the  United  States  of  North 
America.  The  executors  appointed  by  his  will,  who  were 
also  domiciled  in  England,  upon  obtaining  probate,  pifd  a 
duty  to  the  Crown,  limited  to  the  value  of  the  effecte  in 
England,  but  proceeded  to  collect  and  administer  all  the 
personal  estate  of  their  testator  both  in  England  and  in 
America. 
Upon  an  information  filed  by  the  Attorney-General  on  behalf 
of  the  Crown,  making  these  allegations,  and  claiming 
probate  duty  upon  the  whole  personal  estate,  and  a  general 
demurrer  to  that  information :  Held,  that  the  probate  duty 
was  not  payable  upon  that  part  of  the  effects  which  was  in 
America. —  Attorney -General  v.  Hope  Page  34 

REVOCATION  OF  WILLS.     See  Solicitor  and  Client 
SOLICITOR  AND  CLIENT.   See  Pahtnership,  1.    Pbac- 

TICE,  2. 

W.  being  seised  of  lands  at  R.  entered  into  a  contract  for 
the  sale  of  part  of  those  lands ;  and  the  title  being  com- 
plicated, the  purchaser  required  that  a  fine  should  be 
levied,  of  the  lands  under  contract  of  sale.     In  this  busi- 
ness W.  employed  B.  as  his  solicitors  he  being  his  heir 
presumptive.     Under  the  advice  of  B.  a  fine  was  \&ned 
not  only  of  the  lands  sold  but  of  all  the  lands  at  R.  be- 
longing to  W.     Before  the  contract  for  sale,  W.  hzd 
made  his  will,  devising  his  real  estate  to  his  wife.    W. 
died  a  few  months  after  levying  the  fine  ;  and  in  conver- 
sations shortly  after  his  death,  B.  used  expressions  which 
imported    that   at   the   date   of   the   conversations  at 
least,  he  knew  that  W.  had  made  a  will  before  the  fine 
levied,  and  that  the  operation  of  the  fine  would  be  to 
revoke  the  will.     He  also,  in  answer  to  a  representation 
that  he  ought  to  have  apprised  W.  of  that  consequence, 
said '«  Why  should  I  put  a  sword  into  his  hand  to  cut  my 
"throat?"     Upon  a  bill  filed  in  equity  by  the  widow, 
and  an  answer  admitting  the  employment  as  solicitor, 
and  the  advice  to  levy   the   fine,   but  denying  know- 
ledge or  belief  that  a  will  had  been  executed  by  W.,  and 
also  denying  knowledge  that  a  fine  would  operate  to  re- 
voke the  will,  issues  were  directed  to  a  court  o^  1»*^  ^ 
try,      1.  Whether  the  Defendant  fraudulently  induced 
W.  to  extend  a  fine  levied  by  him  beyond  property  «oid 
by  the  commissioners,  &c.     2.  Whether  the  Defendant 
fraudulently  omitted  to  inform  W.  that  the  fine  ^oM 
revoke  his  will  as  to  the  lands  comprised  therein;  an 
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the  jury  having  found  a  verdict  for  the  Plaintiif  upon  the 
second  issue :  Held,  that  B.  was  properly  declared  and 
decreed  to  be  a  trustee  for  the  devisee. 
Whether  such  decree  ought  not  to    have  been    made 
upon  the  evidence  in  equity,  without  directing  issues, 
Qusere  ?  —Bidkley  v.  Wilford         -         -        Page  1 1 1 
SPECIFIC  PERFORMANCE.     See  Agreement. 
SUPPLEMENTAL  BILL.     See  Devise,  5. 
TIME  (Lafsb  of).    See  Legacy. 
TITHES. 

1.  Under  the  powers  created  by  the  statute  Car.  2.,  F.  by  hi* 
will  in  1671  gave,  all  the  tithes  of  corn,  grain,  hay,  and 
all  other  tithes  great  and  small,  of  the  parish  of  B.,  to  H. 
F.,  his  heirs,  &c.  to  the  use  of  a  preaching  minister,  to  be 
nominated  by  H.  F.  and  his  heirs.  In  — -T.  F.  the  de- 
scendant and  heir  of  H.  F.  conveyed  the  tithes,  with  other 
hereditaments,  in  trust  for  the  payment  of  creditors,  and 

upon  a  bill  in  equity,  filed  by  the  creditors  in ,  they 

were  sold  under  a  decree  of  the  Court,  and  conveyed  to 
R.  F.  and  J.  H.  (a  trustee  for  R.  F.)  and  their  heirs,  &c. 
in  trust,  as  to  the  tithes  of  B.,  to  the  use  of  a  preaching 
minister  to  be  nominated  by  R.  F.  and  his  heirs.    J.  H. 
survived  R.  F.  and  became  seised  of  the  legal  estate,  and 
his  descendant  and  heir  in  1826  conveyed  the  tithes  of 
B.  &c.  to  T.  L.  F.  the  heir  of  T.  F.  upon  the  original 
trusts. 
Before  this   conveyance   (in   1821)  T.  L.  F.   who    then 
had  the  equitable  estate  in  the  tithes  of  B.  appointed  £. 
the  preaching  minister  of  B. :  Held,  upon  a  bill  in  equi- 
ty by  T.  L.  F.  and  E.  against  occupiers  of  lands  in  B. 
for  an  account  of  tithes,  that  the  title  derived  under  the 
will  of  F.  and  the  decree  of  sale  for  payment  of  debts 
was  good  in  equity,  and  the  appointment  made  by  T.  L.  F., 
before  he  had  the  legal  estate,  valid  :  Held,  also,  under 
the  circumstances  stated  in  the  report,  that  the  tithes  of 
corn  and  hay  were  due,  except  as  to  certain  farms  cover- 
ed by  a  modus.  —  Holdsvoorth  v.  Fairfax        -  882 
2.     To  a  bill  in  equity  by  L.  and  his  lessee,  against  an  oc- 
cupier of  lands,  stating  a  seizin  of  the  corn,  grain,  hay* 
and  grass,  yearly  arising,  &c.  within  a  certain  district  or 
portion  of  land  in  the  parish  of  C,  and  praying  an  ac- 
count of  clover,  vetches,  and  other  grasses,  cut  green,  the 
Defendant  pleaded  that  L.  was  not  seised  of  any  tithes 
within  the  parish  of  C,  except  such  as  belonged  to  the 
parsonage  of  Cannon  (the  district,  &c.),  which  was  an 
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impropriate  rectory,  to  which  the  tithes  of  clover,  &c. 
cut  and  taken,  without  being  made  into  hay,  did  Dot 
belong,  &c.  Issue  being  taken  upon  this  plea,  the  vicar 
of  C.  (not  being  a  party  to  the  suit),  was  eiamined  as  a 
witness,  and  deposed,  that  there  viras  no  endowment 
that  he  was  entitled  to  the  small  tithes ;  and  that  he  had 
always  received  a  money  composition  for  the  small 
tithes,  including  the  parsonage  of  Cannon,  &c.  The 
bill  was  dismissed,  and  the  decretal  order  affirmed  on 
appeal.  —  Letois  v.  Bridgman  -        -        Page  907 

S.  Held,  under  the  circumstances,  and  upon  the  evidence, 
stated  in  the  report,  that  lands  within  a  parish  were  not 
exempted  from  tithe  by  a  money  payment  of  ancient 
date,  and  proof  that  no  tithes  had  ever  been  rendered. 
'-^Lord  Graves  v.  Fisher  -  -  -      97S 

WASTE,  EQUITABLE,    Se^  Devise,  5. 

WILL,  Revocation  op.     See  Solicitor  and  Client. 

WITNESSES,  Commission  for  Examination  op.  See 
Practice,  1. 
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